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CONSTITUTION. 


I. 

NAME. 

This  Association  shall  be  known  as  **THE  WASHING- 
TON STATE  BAR  ASSOCIATION." 

II. 

OBJECTS. 

The  objects  of  this  Association  are  to  cultivate  the  sci- 
ence of  jurisprudence,  promote  the  administration  of  jus- 
tice in  this  State,  uphold  and  advance  the  standard  of 
integrity,  honor  and  courtesy  in  the  legal  profession,  and 
to  establish  and  cherish  a  spirit  of  brotherhood  among  its 
members. 

III. 

MEMBERSHIP. 

All  reputable  members  of  the  Bar  of  the  State  of  Wash- 
ington, who  shall  have  been  duly  elected  to  membership 
and  shall  sign  this  Constitution,  may  become  members  of 
this  Association  by  paying  the  sum  prescribed  as  admission 
fee. 

IV. 

OFFICERS. 

The  officers  of  this  Association  shall  consist  of  one 
President,  a  first,  second  and  third  Vice  President,  a  Sec- 
retary and  a  Treasurer.  The  above  named  officers  shall, 
eX'Offieio,  compose  an  Executive  Committee,  whose  duties 
shall  be  such  as  usually  devolve  upon  such  officers.  The 
same  person  shall  not  be  elected  President  two  years  in 
succession. 
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V. 
MEETINGS. 

The  annual  meeting-  of  this  Association  shall  be  held  at 
10  o'clock  a.  m.  on  the  third  Wednesday  in  July  of  each 
year,  at  such  place  as  shall  have  been  designated  at  the 
last  preceding  annual  meeting. 

Special  meetings  may  be  called  at  any  time  by  the  Exec- 
utive Committee.  At  such  special  meetings  no  business 
shall  be  transacted  except  such  as  shall  be  specified  in  the 
notice  thereof. 

Notice  of  special  meetings  shall  be  given  by  the  Secre- 
tary by  publication  in  some  newspaper  and  by  written  or 
printed  notice  sent  to  each  member  at  least  ten  days  before 
the  time  of  meetings. 

VI. 

QUORUM. 

Nine  (9)  members  shall  constitute  a  quorum  for  the 
transaction  of  the  business  of  the  Association,  and  three 
members  of  the  Executive  Committee  shall  constitute  a 
quorum  at  meetings  of  the  Committee. 

VII. 

ELECTIONS. 

Elections  of  oflScers  shall  be  by  ballot  at  the  annual 
meeting  of  the  Association. 

VIII. 

FEES  AND  DUES. 

The  fee  for  admission  to  membership  and  the  dues 
shall  be  such  as  may  from  time  to  time  be  prescribed  by 
the  By-ldws. 

IX. 

TERMS  OF  OFFICE  AND  VACANCIES. 

Officers  of  this  Association  shall  hold  their  offices  from 
the  close  of  one  annual  meeting  until  the  close  of  the  suc- 
ceeding annual  meeting. 

In  case  of  a  vacancy  in  any  office,  the  same  shall  be 
filled   by   appointment  by  the  Executive  Committee.      A 
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vacancy  in  the  office  of  President,   however,   can  only  be 
dfiUed  by  the  appointment  of  a  Vice  President. 

X. 

COMMITTEES. 

The  following^  committees  shall  be  annually  appointed 
"by  the  President  for  the  ensuing  year,  and  shall  consist  of 
five  members  each:  On  Jurisprudence  and  Law  Reform; 
on  Judicial  Administration  and  Remedial  Procedure;  on 
Legal  Education  and  Admissions  to  the  Bar;  on  Commer- 
cial Law;  on  Uniformity  of  State  Laws;  on  Publications; 
on  Grievances;  and  such  other  committees  as  he  shall 
deem  necessary  for  the  transaction  of  the  business  of  the 
Association. 

A  committee  of  three,  of  whom  the  Secretary  shall  al- 
ways be  one,  shall  likewise  be  appointed  by  the  President 
at  each  annual  meeting  of  the  Association,  whose  duty  it 
shall  be  to  report  to  the  next  meeting  any  member  who 
shall,  in  the  interval,  have  died,  with  such  notices  as 
shall,  in  the  discretion  of  the  committee,  be  deemed 
proper. 

XI. 

AMENDMENTS. 

This  Constitution  may  be  altered  or  amended  by  a  vote 
of  three-fourths  of  the  members  present  at  any  annual 
meeting;  but  no  change  shall  be  made  unless  at  least 
twelve  members  are  present. 

XII. 

DISCIPLINE. 

Any  member  of  the  Association  may  be  suspended  or  ex- 
pelled for  misconduct  in  his  relations  to  this  Association 
or  in  his  profession,  on  conviction  thereof. 
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SECTION  1. 

PRESIDING  OFFICERS. 

The  President  shall  preside  at  meetings  of  the  Associa-^ 
tion;  in  his  absence,  the  senior  Vice  President  attending" 
shall  preside.  If  none  of  these  officers  be  present,  a  Pres- 
ident pro  tempore  shall  be  chosen.  The  President  shall 
open  each  annual  meeting  of  the  Association  with  an 
address. 

SECTION  2. 

SECRETARY. 

The  Secretary  will  keep  a  record  of  all  meetings  of  the 
Association  and  of  all  other  matters  connected  therewith, 
of  which  a  record  shall  be  deemed  advisable  by  the  Asso- 
ciation, and  shall  conduct  the  correspondence  of  the  Asso- 
ciation. He  shall  notify  all  officers  and  applicants  for 
membership  of  their  election,  who  are  not  present  at  such 
election;  shall  keep  a  roll  of  members,  issue  notices  of  all 
special  meetings,  receive  all  moneys  due  the  Association 
and  turn  the  same  over  to  the  Treasurer,  taking  his  re- 
ceipt therefor. 

SECTION  3. 

TREASURER. 

The  Treasurer  shall  keep  all  moneys  of  the  Association, 
and  disburse  the  same  only  upon  orders  drawn  upon  him, 
signed  by  the  President  and  attested  by  the  Secretary. 
He  shall,  if  required  by  the  Association,  before  entering 
upon  the  discharge  of  his  duties  as  Treasurer,  execute  a 
bond  with  good  and  sufficient  surety,  to  be  approved  by  the 
President,  payable  to  the  President  and  his  successors  for 
the  use  of  the  Association  in  the  sum  of  one  thousand  dol- 
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lars,  conditioned  that  he  will  faithfully  perform  the  duties 
of  his  office  and  surrender  to  his  successor  in  office  all 
moneys  and  other  property  of  the  Association  which  may 
be  in  his  hands.  He  shall  report  in  writing*  at  each  annual 
meeting  of  the  Association,  and  to  the  Executive  Commit- 
tee whenever  required  by  the  President.  His  report  shall 
contain  a  statement  of  his  receipts  and  disbursements  and 
the  financial  standing-  of  the  Association. 

SECTION  4. 

COMMITTEES. 

The  Executive  Committee  shall  meet  at  the  call  of  the 
President;  shall  exercise  general  supervision  over  the  af- 
fairs of  the  Association  ad  w^en'm,  and  make  a  full  report 
of  its  transactions  to  the  Association  at  its  annual  meet- 
ings. The  Executive  Committee  shall  also,  at  its  first 
meeting,  select  not  more  than  six  members  of  the  Associa- 
tion to  read  papers  at  the  next  annual  meeting. 

All  other  committees  appointed  by  the  President  shall 
perform  such  duties  as  are  required  of  such  committees  in 
deliberative  bodies. 

SECTION  S. 

ELECTION  OF  MEMBERS. 

Applicants  may  be  admitted  to  membership  by  the  Asso- 
ciation or  by  the  Executive  Committee.  The  vote  shall  be 
by  ballot.  If  balloted  for  by  the  Association,  one  nega- 
tive vote  in  every  four  shall  exclude  the  candidate;  if  by 
the  Executive  Committee,  the  vote  must  be  unanimous  in 
his  favor  or  he  cannot  be  admitted. 

Applications  for  membership  must  be  in  writing,  signed 
by  the  applicant,  who  must  be  recommended  by  at  least 
one  member  of  the  Association,  and  shall  be  given  or  sent 
to  the  Secretary,  who  shall  present  the  same  to  the  Asso- 
ciation, if  in  session;  if  not  in  session,  then  to  the  Execu-^ 
tive  Committee  for  its  action  thereon. 
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SECTION  6. 

DISCIPWNE. 

Whenever  complaint  is  made  against  a  member  of  the 
Association  for  misconduct  in  his  relations  to  the  Associa- 
tion, or  in  his  profession,  the  member  or  members  prefer- 
ring- such  complaint  shall  present  it  to  the  President,  in 
writing-,  subscribed  by  him  or  tbem,  plainly  stating-  the 
matters  complained  of,  with  particulars  of  time,  place  and 
circumstance.  Upon  receipt  of  such  complaint  the  Presi- 
dent shall  refer  it  to  a  committee  of  three  members,to  be  ap- 
pointed by  him,  or  to  the  committee  on  grievances  if  such 
committee  shall  then  be  existence.  The  committee  to 
whom  it  shall  have  been  referred  shall,  without  delay, 
cause  to  be  served  upon  the  accused  a  copy  of  the  complaint 
and  a  notice  to  appear  within  ten  days  and  answer  the 
same.  Upon  answer  made,  or  after  the  expiration  of  the 
time  given  therefor,  the  committee  shall  appoint  a  time 
and  place  of  trial  and  notify  the  accused  thereof.  The 
committee  shall  have  power  to  summon  witnesses  to  give 
testimony  before  it.  A  member  of  the  Association  beitig 
so  summoned  shall,  if  he  refuse  to  appear  and  give  testi- 
mony, be  liable  to  be  proceeded  against  for  misconduct 
and  be  tried  therefor  as  herein  provided.  The  committee 
shall  try  the  case  according  to  the  rules  of  evidence  in 
civil  cases.  At  the  conclusion  of  the  trial  the  committee 
shall  make  findings  of  fact  and  render  its  decision  thereon. 
If  the  accused  be  found  guilty,  the  committee  shall  fix  the 
penalty  for  the  offense,  and  for  this  purpose  shall  have 
power  to  render  judgment  of  temporary  or  indefinite  sus- 
pension from  membership  in  the  Association  against  him, 
or  of  expulsion  from  the  Association.  Such  judgment  of 
suspension  or  expulsion  shall  go  into  effect  at  the  expira- 
tion of  ten  days  from  the  rendition  thereof,  unless  mean- 
while the  accused  shall  have  taken  an  appeal  therefrom  to 
the  Association  at  its  next  annual  or  adjourned  meeting. 
If  the  decision  be  in  favor  of  the  accused,  and  judgment  of 
acquittal  is  entered,  the  complaining  witness  or  witnesses 
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shall  also  have  the  rig-ht  to  appeal  within  such  ten  days  to 
the  Association  as  aforesaid. 

The  substance  of  the  evidence  taken  at  the  trial  shall  be 
reduced  to  writing-,  by  the  committee.  The  decision  and 
judgTnent  of  the  committee,  with  the  evidence  and  find- 
ing's, shall  be  forwarded  to  the  Secretary  of  the  Associ- 
ation, who  shall  report  the  same  to  the  Association  at  its 
next  annual  or  adjourned  meeting.  If  the  judgment  of  the 
committee  be  appealed  from,  the  case  shall  be  tried  de  novo 
by  the  Association  upon  the  record  before  it;  provided, 
however,  that  if  the  Association  shall  be  of  the  opinion 
that  the  trial  committee  improperly  admitted  testimony,  it 
may  by  a  majority  vote,  disregard  such  testimony,  and  it 
may,  by  a  like  vote,  hear  evidence  improperly  rejected  and 
excluded  by  the  committee,  for  which  purpose  it  may  ex- 
ercise the  powers  herein  granted  to  the  trial  committee. 
The  Association  may  modify,  affirm,  or  reverse  any  decis- 
ion or  judgment  of  the  trial  committee,  provided,  however, 
that  a  vote  of  three-fourths  of  the  members  of  the  Associ- 
ation present  shall  be  necessary  to  affirm  a  judgment  of 
expulsion. 

SECTION  7. 

FEES    AND    DUES. 

The  fee  for  admission  to  membership  in  this  Associ- 
ation shall  be  five  dollars,  which  shall  include  dues  for  the 
ensuing  year.  Each  member  shall  pay  one  dollar  per  year 
as  dues. 

SECTION  8. 

DELEGATES. 

There  shall  be  chosen,  at  each  annual  meeting,  three 
members  as  delegates  to  the  next  ensuing  convention  of 
the  American  Bar  Association. 

SECTION  9. 

ORDER  OF  BUSINESS. 

At  each  annual  or  adjourned  meeting  of  the  Association, 
the  order  of  business  shall  be  as  follows: 
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1.  Reading-  record  of  preceding-  meeting". 

2.  Address  of  President. 

3.  Reports  of  Ofl&cers. 

4.  Report  of  Executive  Committee. 

5.  Elections  to  membership. 

6.  Reports  of  Standing*  Committees. 

7.  Reports  of  Special  Committees. 

8.  Miscellaneous  Business. 

9.  Election  of  Officers  and  appointment  of  Committees. 
This  order  ol  business  may  be  chang^ed  at  any  meeting- 

by  a  vote  of  a  majority  of  the  members  present. 

The  Parliamentary  Rules  and  Orders  contained  in  Cush- 
ing-'s  Manual,  except  as  otherwise  herein  provided,  shall 
g"Overn  all  meeting-s  of  this  Association. 

SECTION  10. 
No  person  shall  speak  more  than  ten  minutes  at  a  time, 
nor  more  than  twice  on  one  subject,  except  by  permission 
of  the  Association. 

SECTION  11. 

A  stenog-rapher  shall  be  employed  at  each  annual  meet- 
ing*. All  papers  read  before  the  Association  shall  be  lodged 
with  the  Secretary.  The  annual  address  of  the  President, 
reports  of  committees,  and  all  the  proceeding's  of  the  an- 
nual meeting,  shall  be  printed;  but  no  other  address  made, 
or  paper  read,  shall  be  printed,  except  by  order  of  the  com- 
mittee on  Publications,  or  upon  vote  of  the  annual  meet- 
ing. 

SECTION  12. 

No  resolution  complimentary  to  an  officer  or  member  of 
the  Association  for  any  service  performed,  address  deliv- 
ered, or  paper  read,  shall  be  considered  by  the  Associa- 
tion. 

SECTION  13. 

AMENDMENTS. 

These  By-Laws  may  be  amended  at  any  annual  or  ad- 
journed meeting  of  the  Association  by  a  majority  vote  of 
those  present. 
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Adopted  at  the  meeting'  of  the  Bar  Association  by  the 
Association  this  19th  day  of  July,  1894. 

John  Arthur, 

President. 
Attest:  Nathan  S.  Porter, 

Secretary. 
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ROLL  OF  MEMBERS. 


AI.PHABETICALI*Y     ARRANGED. 

Albertson,  R.  B  Seattle. 

Allen,  John  B '* 

Allen,  T.  N Olympia. 

Allen,  J.  H  Seattle. 

Allen,  J.  S Spokane. 

Andrews,  W.  R Seattle. 

Applegfate,   Judson Tacoma. 

Arthur,  John Seattle. 

Arthur,    Jesse Spokane. 

Austin,  Arthur   S   

Ayer.  Charles  H Olympia. 

Baily,  David  E Olympia. 

Balling-er,  R.  A Port  Townsend. 

Bates,  Charles  O Tacoma. 

Binkley,  J.   W Spokane. 

Blain,  E.  F Seattle. 

Balster,  Neil  W *' 

Bowman,  A.  C ** 

Brents,  Thomas  H Walla  Walla. 

Brinker,  W.   H ."  Seattle. 

Brown,  O.  P New  Whatcom. 

Brown,  Frederick  A Tacoma. 

Burke,    Thomas Seattle. 

Burkheimer,  William  E  Vancouver. 

Cadwell,  E.  P 

Carroll,  Thomas Tacoma. 

Cass,  J.  P *' 

Coiner,  B.  W '' 

Cole,  Irving  T Seattle. 

Coryell,  G.   K *' 


Digitized  by 


Google 


5  TA  TE  BAR  ASS  O  CI  A  TION  15 

Cross,  J.  C Aberdeen. 

Crowley,  D.  J Tacoma 

Dawson,  James Spokane. 

Dennison,  B.  F Olympia. 

De  Steig-uer,  Georg-e  E Seattle. 

Dunworth,  George ** 

Dyer,  Trusten  P " 

Embree,  Benton Port  Ang-eles. 

Emmons,  R.  W Seattle. 

Evans,  El  wood Tacoma. 

Feighan,  J.  W Spokane. 

Fellows.  Eugene  S *' 

Fishback,  Charles  F Seattle. 

Fitch,  A.  P Olympia. 

Fog-g,  Charles  S Tacoma. 

Forster,  George  M Spokane. 

Geog'hegan,  Frank  M Vancouver. 

Gibbs,  Stacy  W. Tacoma. 

Graves,  Frank  H Spokane. 

Greene,  Roger  S Seattle. 

Grifl&tts,  Thomas  C     Spokane. 

Hart,  Thomas  Rieg-o Seattle. 

Hartman,  Charles  W Shelton. 

Hastings,  H.  H.  A . . .    Seattle. 

Hayden,  E.  M Tacoma. 

Herren,  S.  C Chehalis. 

Hill,  W.  Lair 

Howe  James  B Seattle. 

Hoyt,  John   P 

Hughes.  E.   C  

Humes,  T.   J 

Humphries,   John  E 

Humphrey,  Burt  J. 

Jacobs,  Orange Seattle. 

Joab,  Albert  E Tacoma. 

Johnson,  P.  B Walla  Walla. 

Jones,  W.  C Spokane, 
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Jones,  R.  S. Seattle. 

Kelleher,   Daniel Seattle. 

Xingr,  S.  D. '* 

Knapp,  Lyman  E. ** 

Krcider,  E.  G. Oljmpia 

Langhorme,  Maurice  A. Chehalis. 

Lang-ley,  L  W. Seattle. 

Laughton,  Charles  E 

Little,  Gilbert  F. Seattle. 

Lewis,  Frank  P. " 

Mattison,  Thomas Tacoma. 

Metcalfe,  J.  B. Seattle. 

Million,  E.  C. Mount  Vernon. 

Milroy,  W.  J. Seattle. 

Milroy,  R.   B. North  Yakima. 

Mires,  Austin EUensburg-h. 

Mitchell,  L  H.  Jr. 

Moore,  James  S. ^ Spokane. 

Moore,  William  H. Seattle. 

Munday,  Charles  F. Seattle. 

Murchison,  J.  A. Ballard. 

Murray,  Charles  A Tacoma. 

McClinton,  James  G. - Port  Angeles. 

McGilvra,  John  J. Seattle. 

Nuzum,  Norton  E. Spokane. 

O'Brien,    Stephen Tacoma. 

Osborn,   Richard Seattle. 

Parsons,   Galusha Tacoma. 

Pearson,  J.  C. Aberdeen. 

Piles,  S.  H.  Seattle. 

Porter,  Nathan  S. Olympia. 

Post,  Frank  T. Spokane. 

Prather,  L.  H • 

Pratt,  John   Watson Seattle. 

Presby,  Winthrop  B. Goldendale. 

Preston,  Harrold Seattle. 

Preston,  George  H. ** 
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Pritchard,  W.  H. Tacoma. 

Proutj,  Henry  W. Seattle. 

Reavis,  James  B North  Yakima. 

Remsberg,  C.   E. Seattle. 

Robinson,  Joseph  W. Olympia. 

Rochester,  G.  A.  C. Seattle. 

Ronald,  J.  T. • " 

Root.Milo  A. Olympia. 

Sapp,  Dexter  T. Seattle. 

Shank,  Corwin  S. " 

Sharpstein,  John  L.  Walla  Walla. 

Sharpstein,  W.  C. Tacoma. 

Sheeks,  Ben. Tacoma. 

Shepard,  Thomas  R. Seattle. 

Shippen,  Joseph 

Smith,  Solomon Goldendale. 

Snell,  Marshall  K. Tacoma. 

Snell,  W.  H. " 

Snively,  H.   J.  North  Yakima. 

Stallcup,  John  C. Tacoma. 

Stern,  Sam'l  R.  Spokane. 

Stiles,  T,  L. •. Tacoma. 

Strickland,  R.  W..-.^ Spokane. 

Struve,  Henry  G. Seattle. 

Sullivan,  P.  C. Tacoma. 

Tallman,  Boyd  J. Seattle. 

Taylor,  E.  W. Tacoma. 

Thompson,  Will  H. Seattle. 

Thompson,  Walter  J. Tacoma. 

Tipton,  F.  B. Seattle. 

Towne,  IraA. Tacoma. 

Turner,  George Spokane. 

Turner,  W.  W.  D " 

Tyler,  George  W. ■ Seattle. 

Wakefield,  W.  J.  C. Spokane. 

Walker,  George  H. Tacoma. 

White,  William  H. Seattle. 
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Wiley,  John Seattle. 

Williams,  Lewis Port  Angeles. 

Winstock,  Melvin  J. Seattle. 

Wolfard,  L.D. Tacoma. 
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OBBICBRS 


OF 


Washington  State  Bar  Association, 

1894^1895. 


President;  George  M.  Forster,  of  Spokane. 
First  Vice  President;  T.  N.  Allen,  of  Olympia. 
Second  Vice  President;  Charles  S.  Fogg",  of  Tacoma. 
Third  Vice  President;  Harrold  Preston,  of  Seattle. 
Secretary;  Nathan  S.  Porter,  of  Olympia. 
Treasurer;  James  B.  Howe,  of  Seattle. 


DELEGATES  TO  THE  AMERICAN  BAR  ASSOCIATION. 


Frank  H.  Graves,  of  Spokane. 
John  P.  Hoyt,  of  Seattle. 
George  Dun  worth,  of  Seattle. 


STANDING  COMMriTEES. 


On  Jurisprudence  and  Law  Reform. 

George  Turner,  of  Spokane. 
B.  W.  Coiner,  of  Tacoma. 
Elwood  C.  Hughes,  of  Seattle. 
John  L.  Sharpstein,  of  Walla  Walla. 
Charles  H.  Ayer,  of  Olympia. 
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20  COMMITTEES 

On  Judicial  Administration  and  Remedial  Procedure. 

Thomas  Carroll,  of  Tacoma. 
J.  B.  Reavis,  of  North  Yakima. 
Frank  H.  Graves,  of  Spokane. 
Harrold  Preston,  of  Seattle. 
Austin  Mires,  of  Ellensburgh. 

On  Legal  Education  and  Admission  to  the  Bar. 

George  M.  Forster,  of  Spokane. 
H.  J.  Snively,  of  North  Yakima. 
T.  N.  Allen,  of  Olympia. 
Georg-e  Don  worth,  of  Seattle. 
P.  C.  Sullivan,  of  Tacoma. 

On  Commercial  Law. 

John  B.  Allen,  of  Seattle. 
Galusha  Parsons,  of  Tacoma. 
Frank  M.  Geog-heg-an,  of  Vancouver. 
Thomas  H.  Brents,  of  Walla  Walla. 
Louis  Williams,  of  Port  Angeles. 

On  Uniformity  of  State  Laws. 

William  H.  White,  of  Seattle. 
Charles  A.  Murray,  of  Tacoma. 
Frank  T.  Post,  of  Spokane. 
Milo  A.  Root,  of  Olympia. 
O.  P.  Brown,  New  Whatcom. 

On  Publications. 

Nathan  S.  Porter,  of  Olympia. 
Elwood  Evans,  of  Tacoma. 
Roger  S.  Greene,  of  Seattle. 
W.  C.  Sharpstein,  of  Tacoma. 
Orange  Jacobs,  of  Seattle. 
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On  Grievances. 


Charles  S.  Fog-g",  of  Tacoma. 
Richard  Saxe  Jones,  of  Seattle. 
Stephen  O'Brien,  of  Tacoma. 
S.  R.  Stern,  of  Spokane. 
Charles  F.  Fishback,  of  Seattle. 

On  Obituaries. 

Nathan  S.  Porter,  of  Olympia. 
Charles  O.  Bates,  of  Tacoma. 
John  E.  Humphries,  of  Seattle. 
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Proceedings  of  the  Convention  of 
Lawyers. 


Supreme  Court  Chambers,         ) 
Olympia,  W.  T.,  January  19th,  1888.  ) 

Members  of  the  Bar  of  Washing^ton  Territory  convened 
at  the  above  time  and  place  for  the  purpose  of  formings  a 
bar  association.  The  meeting*  was  called  to  order  and 
Hon.  Elwood  Evans  elected  chairman  and  W.  C.  Jones, 
Secretary. 

On  motion,  a  committee  consisting  of  John  Arthur,  of 
Seattle;  Sol  Smith,  of  Goldendale;  Thomas  Carroll,  of  Ta- 
coma;  George  H.  Forster,  of  Spokane,  and  Nathan  S.  Por- 
ter, of  Olympia,  was  appointed  to  draft  a  constitution  and 
submit  the  same  for  consideration  at  the  next  meeting  of 
the  bar.  After  transactinp  other  business,  on  motion,  the 
meeting  adjourned  to  meet  at  the  Supreme  Court  Cham- 
bers at  seven  o'clock  p.  m. 

The  following  is  a  list  of  the  attorneys  who  formed  the 
convention  and  organized  the  Association  : 

Elwood  Evans 2d  judicial  dist. 

B.W.  Coiner 2d         ** 

John  Arthur 3d         ** 

Thos.  Carroll 2d 

T.  C.  Sears 2d 

B.  F.  Dennison 2d  '*         *» 

T.J.   Humes .3d 

George  M.  Forster 1st        **         ** 

S.  H.  Piles V- 3d         *' 

J.  B.   Reavis 1st 

J.  W.  Robinson 2d         **         *' 
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John  B.  Allen 1st  judicial 

P.  B.  Johnson 1st 

Sol.  Smith 1st 

E.  P.   CadwcU 1st 

Nathan  S.  Potter 2d 

W.  C.  Jones 1st 

Eugene  S.  Fellows 1st 

J.  B.  Metcalfe 3d 

J.  H.  Mitchell 2d 

W.  J.  Milroy 1st 

W.  H.  Pritchard 1st 

Chas.    Sullivan 1st 

L.  D.  Wolfard 1st 

W.  R.  Andrews 3d 

Thomas  H.  Brents 1st 

J.   T.  Ronald 3d 

Thomas  Burke 3d 

D.  J.  Crowley 1st 

J.  C.  Pearson 2d 

H.J.   Snively 1st 

John  L.  Sharpstein 1st 

Walter  J.  Thompson 2d 

Frank  M.  Geoghegan 2d 

Wm.  E.  Burkheimer 2d 


dist. 


Evening  Session,  Supreme  Court  Chambers. 
7  o'clock  p.  m. 


Olympia,  W.  T.,  Jan.  19th,  1888. 


Members  of  the  Bar  of  Washington  Territory  met  pur- 
suant to  adjournment. 

Committee  on  organization  of  a  Bar  Association, 
through  its  Secretary,  Geo.  M.  Forster,  submitted  a  report 
with  a  constitution  for  consideration. 

On  motion,  the  report  was  adopted  •  and  the  constitution 
considered  seriatim,  amended  and  adopted. 

On  motion,  the  Association  proceeded  to  the  election  of 
•officers,  with  the  following  result: 
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Hon.  B.  F.  Dennison,  of  Vancouver,  was  elected  Presi- 
dent. 

Hon.  John  B.  Allen,  of  First  Judicial  District,  Hon.  T.. 
C.  Sears,  of  Second  Judicial  District,  Hon.  T.  J.  Humes, 
of  Third  Judicial  District,  Hon.  Geo.  M.  Forster,  of  Fourth 
Judicial  District,  were  elected  Vice-Presidents.  Nathan. 
S.  Porter,  of  Olympia,  was  elected  Secretary,  and  Joseph 
W.  Robinson,  of  Olympia,  was  elected  Treasurer. 

On  motion,  the  President  appointed  a  committee  of 
three,  consisting*  of  Messrs.  Evans,  of  Tacoma,  Jones,  of 
Spokane  and  Coiner,  of  Tacoma,  to  report  By-Laws 
for  the  government  of  the  Association  until  next  annual 
meeting. 

Mr.  Evans  moved,  that  when  this  Association  adjourns, 
it  adjourn  to  meet  at  the  call  of  the  President. 

After  the  transaction  of  routine  business,  on  motion,  the 
Association  adjourned.  N.  S.  Porter, 

Secretary. 

January  14th,  1889. 

The  Washington  Bar  Association  met  pursuant  to  ad- 
journment, at  the  reading  room  of  the  Carlton  house  in 
the  city  of  Olympia.  Hon.  John  B.  Allen,  Vice-President, 
presiding.  Minutes  of  the  last  meeting  were  read  and  ap- 
proved. 

The  following  attorneys  at  I'aw  were  duly  elected  to  be- 
come members  of  the  Association: 

George  Turner,  of  Spokane. 

James  §.  Moore,  of  Spokane. 

Charles  E.  Laughton,  of  Tacoma. 

Charles  F.  Munday,  of  Seattle. 

E.  W.  Taylor,  of  Tacoma. 

J.  P.  Cass,  of  Tacoma. 

S.  C.  Herren,  of  Chehalis. 

A.  Reeves  Ayers,  of  Olympia. 

The  following  named  members  were  duly  elected  ofi&cers;> 
of  the  Association  for  the  ensuing  year: 
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President,  Hon.  Elwood  Evans,  of  Tacoma. 

Vice-President,  D.  J.  Crowley,  of  Walla  Walla. 

Vice-President,  Thomas  Carroll,  of  Tacoma. 

Vice-President,  Charles  F.  Munday,  of  Seattle. 

Vice-President,  W.  C.  Jones,  of  Spokane. 

Secretary,  Nathan  S.  Porter,  of  Olympia. 

Treasurer,  Thomas  H.  Brents,  of  Walla  Walla. 

Mr.  Sharpstein  moved,  that  a  proposition  to  amend  the- 
Constitution  by  chang-ing-  the  time  of  its  annual  meeting: 
from  the  second  Monday  in  January  to  the  first  day  of  the. 
meeting-  of  the  Siipreme  Court,  be  submitted  now,  to  be 
acted  upon  at  an  adjourned  meeting  to  be  held  on  the  28th. 
inst.,  motion  carried. 

Other  important  business  was  transacted  at  this  meetings 
among-  which  were  two  resolutions  introduced  by  Mr. 
Brents  and  adopted  by  the  Association.  One  was,  asking- 
the  Supreme  Court  to  change  its  rule  relating  to  printings; 
briefs,  and  the  other  was  to  petition  Congress  for  an  ap- 
propriation of  $5,000.00  to  aid  in  the  completion  of  sets  of 
reports,  etc.,  for  the  Territorial  Library. 

On  motion,  the  Association  adjourned  to  meet  on  the 
28th  inst.  .  N.  S.  Porter, 

Secretary. 

Olympia,  W.  T.,  January  28th,  1889. 
Washington  Bar  Association  met  pursuant  to  adjourn- 
ment at  the  reading-  room  of  the  Carlton  hotel. 

Present,  Hon.  Elwood  Evans,  President;  N.  S.  Porter,, 
Secretary,  and  a  number  of  members  but  not  a  quorum, 
(fifteen).  The  Association  adjourned  to  meet  at  the  call 
of  the  President.  N.  S.  Porter, 

Secretary. 

Olympia,  Washington,  February  3d,  1890. 
Washington  Bar  Association  met  at  the  Supreme  Court, 
room  in  Olympia,  and  adjourned  to  meet  on  the  5th  inst.>, 
at  12  o'clock,  m. 
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, ;'  1 7\  T  r; ;  li      \<\  -;   -.:        p^ebruary  Sth,  1890,  12  m. 
•Bar  Association  met  at  the  Supreme  Court  room,  and 
adjoufne^to  meet  On  the  Kth  inst. 


Olympia,  Wash.,  February  12th,  1890. 
Washington  Bar  Association  met  at  the  Supreme  Court 
room,  in  the  city  of  Olympia,  pursuant  to  adjournment, 
and  was  called  to  order  at  7:30  p.  m.,  by  Hon.  El  wood 
Evans,  President.  Minutes  of  previous  meetings  read  and 
approved.  The  following"  named  attorneys  were  admitted 
to  membership: 

Milo  A.  Root,  T.  N.  Allen,  A.  S.  Austin,  Charles  H. 
Ayer  and  A.  P.  Fitch,  of  Olympia;  R.  B.  Milroy,  of 
North  Yakima;  Henry  G.  Struve,  of  Seattle;  John  P.  Gale, 
of  Tacoma;  Maurice  A.  Langhorne,  of  Chehalis;  Winthrop 
B.  Presby,  of  Goldendale. 

Amendments  to  the  Constitution  were  adopted,  changing 
its  name  to  ''Washington  State  Bar  Association,"  mak- 
ing seven  members  a  quorum  to  transact  business,  chang- 
ing ihe  number  of  Vice-Presidents  to  three,  making  three 
a  quorum  of  the  Executive  Committee.  Officers  were 
:ted  as  follows: 

^resident,  El  wood  Evans,  of  Tacoma.  First  Vice-Presi- 
t,  Henry  G.  Struve,  of  Seattle;  Second  Vice-President, 
)rge  Turner,  of  Spokane;  Third  Vice-President,  T.  N. 
en,  of  Olympia;  Secretary,  Nathan  S.  Porter,  of 
mpia.  Other  important  business  was  transacted  at  this 
don,  at  the  conclusion  of  which,  the  Association  ad- 
rned.  N.  S.  Porter, 

Secretary. 
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Proceedings  of  the  Washington  State 
Bar  Association. 


Olympia,  Wash.,  Feb.  13th,  1891. 
Pursuant  to  published  notice,  the  Washington  State  Bar 
Association  met  at  office  of  the  Clerk  of  the  Supreme 
Court.  There  being*  no  quorum  present,  a  session  of  the 
Executive  Committee  was  held  and  important  business 
transacted.  The  Secretary  was  instructed  to  call  a  meet- 
ing of  the  Bar  Association  on  March  3d  prox.,  for  the 
election  of  officers  and  the  transaction  of  other  important 
business.     Committee  then  adjourned. 

N.  S.  Porter, 
Secretary. 

Olympia,  Wash.,  March  3d,  1891. 

Washington  State  Bar  Association  met  pursuant  to 
notice,  at  the  Office  of  the  Clerk  of  the  Supreme  Court  in 
the  city  of  Olympia,  and  at  7:30  p.  m.,  was  called  to  order 
by  the  President,  Hon.  Elwood  Evans.  Record  of  preced- 
ing meeting  read.  The  following  named  attorneys  were 
recommended  for  membership,  and  upon  ballot  being  had, 
they  were  declared  duly  elected  : 

W.  Lair  Hill,  of  Seattle;  Robert  H.  Lindsay,  of  Seattle; 
J.  W.  Feighan,  Charles  S.  Voorhees  and  Patrick  Henry 
Winston,  of  Spokane;  L.  H.  Plattor,  of  Colfax;  A.  R. 
Coleman,  of  Port  Townsend;  Eugene  G.  Kreider,  of  Ta- 
coma,  and  Hiram  Dustin,  of  Goldendale.  On  motion  of 
Mr.  Arthur,  a  committee  to  frame  and  present  to  this  As- 
sociation at  its  next  regular  meeting,  a  Code  of  By-Laws, 
was  appointed,  consisting  of  T.  N.  Allen,  N.  S.  Porter  and 
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A.  P.  Fitch.  On  motion  of  N.  S.  Porter,  Hon.  Elwood 
Evans  was  made  ex-officio  Chairman  of  "said  committee. 
After  the  transaction  of  other  business,  the  Association 
elected  the  following-  officers: 

President,  Elwood  Evans,  of  Tacoma. 

First  Vice  President,  T.  N.  Allen,  of  Olympia. 

Second  Vice  President,  John  Arthur,  of  Seattle. 

Third  Vice  President,  W.  C.  Jones,  of  Spokane. 

Secretary,  Nathan  S.  Porter,  of  Olympia. 

Treasurer,  A.  P.  Fitch,  of  Olympia. 

Association  adjourned.  N.  S.  Porter, 

Secretary. 

At  a  special  meeting-  held  at  the  U.  S.  Court  Rooms  in 
the  city  of  Tacoma  on  the  28th  day  of  August,  A.  D.  1891, 
pursuant  to  call  of  the  President,  under  direction  of  the 
Executive  Committee,  there  were  present  Hon.  Elwood 
Evans,  President;  John  Arthur  and  W.  C.  Jones,  Vice 
Presidents,  and  N.  S.  Porter,  Secretary,  and  a  quorum  of 
members. 

The  following  named  attorneys  were  elected  to  member- 
ship in  the  Association: 

John  E.  Humphries,  of  Seattle. 

George  W.  Tyler, 

John  J.  McGilvra, 

John  Watson  Pratt, 

James  B.  Howe,  " 

Thomas  R.  Shepard,  ** 

E.  C.  Hughes, 

G.  K.  Coryell, 

Frank  P.  Lewis, 

Charles  F.  Fishback,         ** 

Orange  Jacobs,  *' 

TrustenP.  Dyer,  ** 

Henry  W.  Prouty, 

C.  W.  Hartman,  of  Shelton. 

Marshall  K.  Snell,  of  Tacoma. 

Ben  Sheeks, 
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Galusha  Parsons,  of  Tacoma. 

Albert  E.  Joab, 

Ira  A.  Towne, 

Charles  S.  Fogg, 

Thomas  Mattison,  ** 

Judson  Applegate,  *' 

W.  C.  Sharpstein, 

John  C.  Stallcup,  *' 

O.  P.  Brown,  of  New  Whatcom. 

Austin  Mires,  of  EHensburgh. 

On  motion,  the  Association  ratified  and  approved  the  re- 
port of  the  committee  of  lawyers  appointed  by  the  Supreme 
Court  of  the  State  to  report  Rules  of  Practice  for  said  Su- 
preme Court,  as  the  same  were  amended  and  adopted  by 
the  State  Convention. 

On  motion,  Association  adjourned. 

N.  S.  Porter,  Secretary. 


O1.YMPIA,  Washington,  Oct.  10th,  1892. 

Washington  State  Bar  Association  met  pursuant  to  call 
of  the  President  and  published  notice,  at  the  Supreme 
Court  room  in  the  city  of  Olympia;  Hon.  Elwood  Evans 
presiding. 

On  motion  of  Marshall  K.  Snell,  the  following  resolution 
was  adopted: 

*'  Resolved,  That  the  Bar  Association  of  the  State  of 
Washington  respectfully  represents  to  the  Honorable  Jus- 
tices of  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Judicial  Circuit  that  the  holding  of  all  the  terms  of 
said  Court  in  the  citj  of  San  Francisco  of  necessity  in- 
volves considerable  inconvenience  and  extraordinary  ex- 
pense to  both  clients  and  attorneys  who  are  residents  of  the 
more  remote  parts  of  the  territory  covered  by  the  jurisdic- 
tion of  said  Court,  and  they  therefore  respectfully  petition 
that  two  terms  of  said  Court  be  held  each  year  in  the  city 
of  Portland,  Oregon." 

After  the  transaction  of  other  business  the  Association 
adjourned.  N.  S.  Porter, 

Secretary. 
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Olympia,  Washing-ton,  Aug*.  15th,  1893. 

Washing-ton  State  Bar  Association  met  pursuant  to  pub- 
lished notice  per  order  of  the  President,  at  the  office  of  the 
Secretary  in  the  city  of  Olympia;  Hon.  T.  N.  Allen,  Vice 
President,  presiding. 

H.  H.  A.  Hastings,  of  Seattle,  was  elected  to  member- 
ship in  the  Association. 

After  the  transaction  of  important  business,  on  motion 
of  John  Arthur,  the  Association  proceeded  to  the  election 
of  three  delegates  to  the  American  Bar  Association  to  be 
held  at  Milwaukee,  Wisconsin,  on  August  30th  and  31st 
and  September  1st,  1893,  and  upon  ballot  being  had,  Hon. 
ElwoodC.  Hughes,  of  Seattle;  Hon.  E.  G.  Kreider,  of  Ta- 
coma,  and  Hon.  George  Turner,  of  Spokane,  were  declared 
duly  elected.     On  motion,  Association  adjourned. 

N.  S.  Porter, 

Secretary. 
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OF  THE 

Sixth    Annual    Session 

OF  THE 

Washington  State  Bar  Association 


Held  at  Olympia,  January  8th, 

and  at 

Seattle,  July  18th,  19th  and  20th,  1894. 
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PROCEEDINGS. 


January  8th,  1894. 

The  Washington  State  Bar  Association  met  at  the  room 
•of  the  Supreme  Court,  in  the  Court  House  at  Olympia,  at 
the  hour  of  10  a.  m.  Hon.  Elwood  Evans,  President, 
was  present,  but  being  unable  to  remain  during  the  session, 
at  his  request,  Hon.  John  Arthur,  Vice-President,  presided. 
On  assuming  the  chair,  Mr.  Arthur  made  some  very 
interesting  and  appropriate  remarks.  Minutes  of  the  last 
annual  and.  special  meetings  were  read  and  approved.  Re- 
ports of  Secretary  and  Treasurer  were  received,  read  and 
ordered  filed.  Sundry  small  bills  for  stationary  and  print- 
ing notices,  amounting  to  $3.70  were  ordered  paid. 

The  committee  on  By-Laws  presented  a  report,  which, 
on  motion  of  Mr.  Porster,  was  referred  to  the  Executive 
Committee  to  report  a  Code  of  By-Laws,  together  with  a 
revised  Constitution  at  the  next  meeting  of  the  Association. 

Mr.  Forster  moved  that  the  Treasurer  demand  of  J. 
W.  Robinson,  former  Treasurer,  the  funds  in  his  hands 
belonging  to  the  Association,  and  in  case  of  failure  of 
former  Treasurer  to  comply  with  the  demand,  to  report 
the  same  to  the  Association.     Motion  carried. 

The  names  of  Hobart  G.  Hagin,  of  Olympia,  and  Har- 
rold  Preston  and  Gilbert  F.  Little,  of  Seattle,  were  pro- 
posed for  membership  in  the  Association,  and  upon  ballot 
being  had  upon  these  applications,  they  were  each  declared 
■duly  elected  to  become  members. 

Mr.  E.  C.  Hughes,  delegate  to  the  American  Bar  Associ- 
ation at  its  late  session  held  in  Milwaukee,  Wis.,  made  a 
very  interesting  verbal  report,  and  on  motion  of  Mr.  Snell, 
Mr.  Hughes  was  requested  to  prepare  for  the  Association 
a  written  report  of  such  matters  occurring  at  the  meeting 
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•of  the  American  Bar  Association  as  he  shall  deem  of  in- 
terest to  this  Association  and  submit  the  same  at  its  next 
meeting".  Election  of  officers  being  in  order,  nominations 
were  made  and  upon  ballots  being  spread,  the  fallowing 
officers  were  declared  duly  elected : 

President,  John  Arthur,  of  Seattle;  First  Vice-Presi- 
dent, George  M.  Forster,  of  Spokane;  Second  Vice-Presi- 
dent, Marshall  K.  Snell,  of  Tacoma;  Third  Vice-President, 
John  L.  Sharpstein,  of  Walla  Walla;  Secretary.  Nathan  S. 
Porter,  of  Olympia;  Treasurer,  James  B.  Howe,  of  Seattle. 

Mr.  Ayer  moved,  that  a  reunion  of  the  Bar  of  the  State, 
under  the  auspices  of  the  Association,  be  held  at  the  city 
of  Seattle  sometime  in  the  month  of  June  or  July,  1894,  at 
which  there  shall  be  a  banquet  and  other  exercises,  suitable 
to  the  occasion,  and  that  a  committee  of  seven  be  appointed 
by  the  President  to  arrange  for  the  meeting,  fix  the  time, 
prepare  a  program  and  make  all  necessary  arrangements 
for  the  banquet  and  order  of  exercises,  ajid  shall  have 
power  to  make  assessments  upon  those  present  at  said 
meeting  sufficient  to  cover  the  cost  of  the  banquet. 
Motion  carried,  and  the  President  appointed  on  said  Com- 
mittee, Thomas  Burke,  of  Seattle;  Charles  H.  Ayer,  of 
Olympia;  Harrold  Preston,  of  Seattle;  William  C.  Jones,  of 
Spokane;  Charles  S.  Fogg,  of  Tacoma;  Elwood  C.  Hughes, 
of  Seattle,  and  A.  R.  Coleman,  of  Port  Townsend. 

Mr.  Hughes  moved,  that  when  the  Association  adjourns, 
:it  adjourn  to  meet  at  the  call  of  the  President.  Motion 
carried.  On  motion  of  Mr.  Forster,  the  Secretary  was  in- 
structed to  procure  blank  applications  for  membership, 
letter  heads,  envelopes  and  such  other  supplies  as  may  be 
required  for  the  carrying  on  of  the  business  of  the  Associ- 
ation conveniently.  After  discussion  of  various  subjects 
by  the  members,  there  being  no  further  business  before 
the  Association,  on  motion  of  Mr.  Ayer,  the  Association 
adjourned  to  meet  at  Seattle   at  the   call  of  the  President. 

N.  S.  Porter, 

Secretary. 
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Seattle,  Washington,  July  18th, 1894. 

The  Washing-ton  State  Bar  Association  met,  pursuant  to- 
adjournment,  at  the  rooms  of  the  Chamber  of  Commerce, 
in  the  city  of  Seattle,  and  was  called  to  order  by  Vice  Pres- 
ident George  M.  Porster,  President  John  Arthur  being  ab- 
sent. 

Minutes  of  the  meeting  held  at  Olympia  on  January  8th, 
1894,  read  and  approved. 

Applications  for  membership  were  presented  and  the  ap- 
plicants balloted  for  and  declared  duly  elected  to  member- 
ship upon  compliance  with  the  Constitution  and  By-laws 
regulating  admissions.  The  following  is  a  list  of  all  who 
were  thus  elected  during  the  several  meetings  of  the  ses- 
sion, under  that  order  of  business: 

Thomas  C.  Griffitts,  of  Spokane. 

Jesse  Arthur,  ** 

James  Dawson,  *' 

Nulton  E.  Nuzum, 

W.  W.  D.  Turner, 

Frank  H.  Graves, 

W.  J.  C.  Wakefield, 

J.  W.  Binkley, 

Samuel  R.  Stern, 

L.  H.  Prather, 

R.  E.  M.  Strickland, 

Frank  T.  Post,  *'  ^ 

J.  E.  Allen, 

Patrick  Quinn, 

D.  W.  Henley, 

George  E.  De  Steiguer,  of  Seattle. 

G.  A.  C.  Rochester,  '*  t 

E.  F.  Blaine, 

.   Lyman  E.  Knapp,  *' 

Daniel  Kelleher, 
R.  S.  Jones, 

Corwin  S.  Shank,  ** 

Joseph  Shippen.  '* 
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J.  H.  Allen,  Seattle. 

A.  C.  Bowman,  ** 

Roger  S.  Greene,  *' 

R.  B.  Albertson,  '' 

Boyd  J.  Tallman, 

Will  H.  Thompson, 

George  H.  Preston,  ** 

Charles  K.  Jenner,  ** 

R.  W.  Emmons,  '* 

C.  E.  Remsberg,  ** 

W.  H.  White, 

P.  P.  Carroll, 

Burt  J.  Humphrey,  ** 

F.  B.  Lipton, 

Wm.  H.  Brinker, 

George  Don  worth  ** 

Wm.  H.  Moore,  '* 

Dexter  T.  Sapp,  *» 

J.  W.  Langley,    ,  '' 

John  P.  Hoyt, 

Irving  T.  Cole,  *» 

S.  D.  King, 

John  Wiley,  *» 

N.  W.  Bolster, 

Thomas  R.  Hart,  *' 

Melvin  G.  Winstock,  *' 

Richard  Osborne,  *' 

Frederick  A.  Brown,  of  Tacoma. 

Stacy  W.  Gibbs, 

Stephen  O'Brien, 

Ch^lrles  O.  Bates,  '* 

Charles  W.  Murray,  *' 

E.  M.  Hayden, 

F.  W.  Cushman,  '* 
George  H.  Walker,  *' 
T.  L.  Stiles, 

H.  W.  Lueders,  *' 
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W.  H.  Snell,  of  Tacoma. 

David  E.  Bailey,  of  Olympia. 

J.  C.  Cross,  of  Aberdeen. 

Austin  E.  Griffiths,  Montesano. 

Louis  Williams,  of  Port  Ang-eles. 

Benton  Embree,  '* 

James  G.  McClinton,  '* 

I.  A.  Murchison,  of  Ballard, 

E.  C.  Million,  of  Mount  Vernon. 

R.  A.  Ballingfer,  of  Pojt  Townsend. 

The  President  called  for  a  report  from  the  Treasurer  rel- 
ative to  obtaining"  the  funds  in  the  hands  of  the  former 
treasurer,  under  the  instruction  of  this  Association  given 
at  the  meeting  held  in  Olympia  on  January  8th,  1894. 

The  Treasurer,  James  B.  Howe,  reported  that  he  had 
written  to  the  former  Treasurer,  J.  W.  Robinson,  demand- 
ing the  money  in  his  hands  belonging-  to  the  Association, 
but  as  yet  had  received  no  answer. 

On  motion,  the  Treasurer  was  instructed  to  make  a 
further  demand  upon  the  ex-Treasurer  for  said  funds,  and 
if  the  said  ex-Treasurer  fails  to  respond  in  a  reasonable 
time  to  enforce  its  collection. 

On  motion  of  Mr.  Humphries,  a  Committee  of  three  was 
appointed,  consisting  of  Messrs.  J.  E.  Humphries,  F.  T. 
Post  and  J.  H.  Allen,  to  investigate  the  case  and  report  in 
the  afternoon.  The  President  declared  a  recess  till  1:30 
p.  m. 


AFTERNOON  SESSION. 


July  18th,  1894,  1:30  p.  m. 
Association   called   to  order,  Vice-President  Forster  in 
the  chair.     The  Committee   appointed   to   investigate  the 
matter  pertaining  to  the   ex-Treasurer,  submitted   the  fol- 
lowing: 
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Seattle,  Wash.,  July  19th,  1894. 
J.  W,  Robinson,  Esq. 

DEAR  SIR :  We  beg  to  inform  you  that  the  Bar  As- 
siciation  of  the  State  of  Washington,  to-day,  passed  reso- 
lutions directing"  the  Treasurer  of  said  Association,  to  pro- 
ceed by  law  against  you  to  collect  the  balance  in  your 
hands  as  ex-Treasurer  of  said  Association,  appointed  the 
undersigned,  a  committee  to  investigate  the  facts  of  this 
case  and  report  to  them  at  as  early  a  day  as  practicable, 
whether  any  steps  should  be  taken  looking  towards  ex- 
pelling you  from  said  Asssciation,  and  what  further  steps, 
if  any,  said  Association  should  take  against  you  in  their 
behalf.  We  find  upon  investigation,  that  on  the  6th  day 
of  June,  1888,  you  received  from  N.  S.  Porter,  Secretary, 
$145.00  and  on  January  14th,  1889,  you  received  from  said 
Secretary,  $25.00,  for  these  amounts  the  said  Secretary 
has  your  receipts.  That  you  have  neither  paid  nor  handed 
over  to  your  successors  in  office,  any  portion  of  said 
amounts.  That  there  now  remains  due  by  you  to  the  said 
Association,  the  sum  of  $170.00,  with  interest  thereon 
from  the  dates  aforesaid.  That  you  have  promised  for 
four  years  to  hand  this  amount,  within  a  few  days,  to  your 
successors;  that  you  have  failed  to  do  so.  Under  in- 
structions of  the  resolution  of  said  Association,  J.  B. 
Howe,  Esq.,  the  present  Treasurer  thereof,  made  a  written 
demand  upon  you  to  turn  over  to  him  said  money,  which 
demand  was  mailed  to  you  at  your  address  in  Olympia; 
that  said  demand  has  been  ignored,  no  reply  thereto  hav- 
ing been  made  by  you.  Therefore,  we  hereby  call  upon 
you  to  show  cause  on  or  before  the  first  day  of  September, 
1894,  if  any  you  have,  why  this  Committee  should  not  re- 
port recommending  that  you  be  expelled  from  said  Associ- 
ation on  account  of  your  default  in  this  behalf. 

John  E.  Humphries, 
F.  T.  Post, 
J.  H.  Allen, 

Committee. 

Mr.  Fishback  moved,  that  the  report  of  the  Committee 
be  turned  over  to  the  Treasurer,  who  is  hereby  instructed 
to  write  to  the  former  Treasurer  upon  the  matter  contained 
in  the  report,  that  the  answer,  if  any  be  received,  may  ad- 
vise the  Committee  how  to  act  in  the  premises.  Motion 
carried. 


Digitized  by 


Google 


38  PROCEEDINGS 

Judge  R.  A.  Ballinger  then  read  before  the  Association, 
his  paper  on  the  subject  of  **  Community  Property  Laws 
of  the  State  of  Washing-ton.  (See  Appendix  **A.")  At 
the  conclusion  of  which,  the  subject  matter  of  said  paper 
was  discussed  by  Messrs.  R.  S.  Greene,  Orange  Jacobs,  E. 
S.  Blaine  and  others. ' 

Mr.  E.  C.  Hughes  moved  that  a  committee  of  three,  of 
which  Judge  Ballinger  should  be  chairman,  be  appointed 
by  the  President,  to  draft  a  Community  Property  Law, 
giving  effect  as  far  as  practicable  to  the  valuable  sug- 
gestions contained  in  the  paper  and  in  accordance  with  the 
decisions  of  the  State  Supreme  Court  upon  the  subject. 
Motion  carried,  and  the  President  appointed  as  such  Com- 
mittee. Messrs.  R.  A.  Ballinger,  of  Port  Townsend;  E. 
C.  Hughes,  of  Seattle,  and  Charles  S.  Fogg,  of  Tacoma. 

President  Arthur  having  arrived  and  taken  the  chair,  by 
request,  he  read  his  address  on  the  subject  of  '*  Lawyers  in 
their  relations  with  the  State."     (See  Appendix  '*B.") 

This  address  was  well  received  by  the  Association,  as 
was  evidenced  by  frequent  bursts  of  applause. 

Mr.  G.  A.  C.  Rochester  moved  to  reconsider  the  vote  by 
which  Mr.  Hughes'  motion  to  appoint  a  committee  of  three 
to  draft  a  bill  for  a  law  relating  to  Community  Property 
was  carried. 

This  motion  was  opposed  by  a  good  number,  but  after 
quite  a  lengthy  debate,  the  motion  was  carried. 

The  question  recurring  on  the  original  motion.  Mr. 
Jones  offered  an  amendment  to  the  effect,  that,  when  the 
bill  shall  have  been  prepared  by  the  committee,  it  shall  be 
printed  and  a  copy  thereof  sent  to  each  member  of  the  As- 
sociation, who  shall  send  the  same  to  the  Secretary  with 
his  approval  or  disapproval  written  thereon.  Mr.  Hughes, 
with  the  consent  of  the  second,  accepted  the  amendment 
as  a  part  of  the  original  motion. 

Quite  a  lengthy  discussion  upon  the  motion  in  its 
present  form  followed.  Judge  James  T.  Moore,  of  Spokane, 
moved  as   a   substitute   for  Mr.    Hughes'  motion,  that  the 
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'Committee  be  instructed  to  draft  such  a  bill  as  was  con- 
templated in  Mr.  Hug^hes'  motion  and  report  the  same  to 
this  Association  at  its  next  annual  meeting". 

After  some  argument  in  which  it  was  urg-ed  that  inas- 
much as  we  have  endured  the  present  Community  Property 
Law  for  thirteen  years,  we  could  tolerate  it  for  two  years 
more;  the  motion  was  carried.  On  motion,  the  Association 
adjourned  until  10  o'clock  a.  m.  to-morrow. 

N.  S.  Porter, 
Secretary. 

Second  Day's  Proceedings. 


Rooms  of  Chamber  of  Commerce,  | 
SEATTI.E,  Wash.,  July  19th,  1894.  ) 

Association  met  pursuant  to  adjournment;  President  Ar- 
thur in  the  chair. 

After  the  transaction  of  routine  business,  Hon.  Frank  H. 
Graves,  of  Spokane,  read  before  the  Association  his  paper 
on  the  subject  of  '*Non- Partisan  Selection  of  the  Judi- 
ciary."    (See  Appendix  **C.") 

The  subject  of  the  paper  being  open  for  discussion,  Mr. 
McGilvra,  of  Seattle,  opened  the  arg-ument.  He  said,  sub- 
stantially: 

"It  has  been  my  opinion  for  many  years  that  partisan- 
ism  not  only  has  no  proper  place  in  the  matter  of  the  selec- 
tion of  the  judiciary,  but  that  the  effect  of  partisan  selec- 
tion must,of  necessity,  be  injurious. 

**  As  yet  the  judiciary  in  this  country,  both  state  and 
federal,  is  comparatively  pure. 

'*  The  judiciary  is  one  branch  of  our  government  against 
which  the  charge  of  venality  has  never  been  made,  and  as  a 
whole  it  stands  on  an  eminence  above  suspicion  in  this  re- 
gard. 

*'In  view  of  the  well  known  and  acknowledged  venality 
in  its  worst  form,  of  the  legislative  departments  of  both 
state  and  nation,  the  g-eneral  purity  of  our  judiciary  con- 
stitutes a  bow  of  promise  and  is  a  beacon  light  to  guide  the 
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bark  of  Liberty  througfh  the  shoals  and  breakers  of  social 
and  political  discord,  turmoil  and  strife. 

*'This  commendation  of  the  judiciary  is  not  intended, 
to  reflect  upon  the  executives  of  either  state  or  nation,  or 
the  loyalty  and  efficiency  of  the  navy  and  army  including 
the  militia. 

"Still,  notwithstanding"  the  purity  and  acknowledgfcd 
ability  of  the  judiciary  of  our  country,  it  is  defective  and 
inefficient  to  an  alarming-  extent. 

**The  failure  and  miscarriage  of  criminal  justice  all  over 
our  land  is  not  only  acknowledg-ed  and  felt  at  home,  but  is 
a  national  reproach  abroad. 

**This  failure  and  miscarriag-e  of  criminal  justice  breeds 
contempt  of  law,  creates  mob  law  and  mob  violence  and 
destroys  the  very  foundations  of  all  g-overnments. 

**  The  only  known  and  apparent  reason  for  the  ineffic- 
iency of  our  courts  and  the  lamentable  failure  of  criminal 
justice  in  the  land  is  the  contaminating*  influence  of  parti- 
san politics  upon  tLe  bench  and  bar. 

"When  the  judg-es  are  elected  as  party  men  for  short 
terms  unconsciously,  perhaps,  they  may  have  an  eye  to  the 
main  chance  at  the  next  election,  rather  than  an  eye  single 
to  the  firm  administration  of  substantial  justice. 

"  In  this  country  it  is  not  an  uncommon  thing  for  an  at- 
torney to  seek  the  first  opportunity  to  apologize  to  a  juror 
he  has  felt  it  his  duty  to  excuse,  or  the  witness  he  has  had 
rcasion  to  criticise  or  contradict,  because  such  juror  or 
itness  was  armed  with  the  power  of  a  vote. 
**  Is  a  judge  less  vulnerable  than  the  rank  and  file  of  the 
ir  from  which  he  is  selected  by  these  same  American  sov- 
eigns? 

"By  all  means  let  us  have  non-partisan  selection  of  the. 
idiciary,  and  for  long  terms. 

"Many  of  our  best  and  ablest  fellow  citizens  of  all 
asses  and  professions  believe  that  the  judiciary  should  be 
^pointed  for  life  or  during  good  behavior,  and  thus  be  en- 
rely  free  from  political  influence, 

"  This  matter  is  particularly  a  proper  subject  for  consid- 
ation  by  this  association,  and  the  infl.uences  of  a  united 
ir  would  be  almost  irresistible,  if  properly  exerted  in  the 
ght  direction. 

"To  create,  maintain  and  preserve  judicial  purity  and 
ficiency  is  a  good  work  that  not  only  appeals  to  the  pro- 
issional  pride  and  sense  of  justice  of  the  practitioner  at 
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the  bar  and  the  presiding*  judgfe,  but  also  to  the  patriotism 
of  the  citizen." 

,  Mr.  Ronald,  of  Seattle,  moved  the  appointment  of  a  com- 
mittee of  five  to  formulate  and  report  at  this  meeting-  a 
constitutional  amendment  for  the  election  of  Judges  at 
some  time  other  than  during*  a  political  campaig'n,  which 
amendment  is  to  be  presented  to  the  next  legislature  by  this 
Association. 

Motion  carried,  and  the  President  appointed  Messrs. 
Frank  H.  Graves,  of  Spokane;  Charles  W.  Seymour,  of 
Tacoma;  W.  H.  White,  of  Seattle:  T.  N.  Allen,  of  Olym- 
pia,  and  E.  C.  Million,  of  Mt.  Vernon  as  such  committee. 

Mr.  Andrews,  of  Seattle,  moved  that  a  committee  of  three 
be  appointed  by  the  President  for  the  purpose  of  conferring^ 
with  the  Republican  and  Democratic  state  conventions, 
with  the  object  in  view  of  securing,  as  far  as  possible,  non- 
partisan nominations,  either  through  the  parties  them- 
selves or  by  means  of  an  independent  convention.  Such 
committee  to  have  power  to  do  whatever  it  may  consider 
necessary  to  that  end. 

Mr.  Allen,  of  Seattle,  moved,  as  an  amendment,  that 
the  committee  be  composed  of  six  members,  three  from  the 
Republican  and  three  from  the  Democratic  parties.  Amend- 
ment accepted. 

Mr.  White,  of  Seattle,  moved,  as  a  further  amendment, 
that  the  committee  be  composed  of  eight  members,  five 
from  the  Republican  and  three  from  the  Democratic  parties. 

In  explanation  of  his  motion  Mr.  White  said  that  accord- 
ing* to  Mr.  Graves'  paper  that  g-entleman  feared  the  judic- 
ial nominations  made  by  the  Populists  at  North  Yakima. 
Mr.  White  wanted  to  assure  the  gentleman  that  he  need 
have  no  fears  on  that  score;  the  Populists  had  been  tried 
and  found  wanting,  and  there  was  no  danger  that  a  party 
that  countenanced  rebellion,  riot,  Coxeyism  and  other  out- 
lawry would  stand  any  show  with  any  common-sense  Am- 
erican voter.  He  considered  the  Republican  party  the  only 
one  that  would  have  much  to  say  in  the  coming  election, 
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therefore  the  responsibility  of  a  non-partisan  judiciary 
would  rest  with  the  Republicans  and  they  should  have 
most  to  say  about  it. 

Mr.  Allen,  of  Olympia,  ag-reed  with  Mr.  White  fully  on 
ithe  Populist  question. 

Mr.  Andrews,  of  Seattle,  objected  to  the  selection  of  the 
committee  according  to  the  numerical  standing-  of  political 
parties. 

Mr.  Wiley,  of  Seattle  was  opposed  to  non-partisanship 
in  anything-,  and  wanted  the  present  Judges  retained  in 
office. 

Several  lawyers  wanted  to  speak  but  were  shut  off  by  the 
interposition  of  a  motion  to  lay  the  whole  matter  on  the 
table,  which  was  carried. 

Thomas  Carroll,  of  Tacoma,  introduced  the  following 
resolution,  which  was  adopted  with  but  one  or  two  dissent- 
ing votes. 

'*  Resolved,  by  the  Washington  State  Bar  Association, 
that  we  view  with  favor  and  most  heartily  commend  the 
timely  and  earnest  efforts  of  the  federal  Executive  and  Ju- 
diciary in  upholding  the  administration  and  enforcement 
of  the  law  in  the  recent  trying  times  through  which  the 
country  has  been  passing." 

Hon.  Thomas  Carroll,  of  Tacoma,  then  read  before  the 
Association  his  paper  on  the  subject  of  the  ''Policy  of  the 
Redemption  Laws."     (See  Appendix  "  D.") 

The  subject  of  this  paper  was  discussed  at  some  length 
-and  interesting  suggestions  made  by  attorneys.  Those 
leading  in  the  discussion  were  Messrs.  Ronald,  of  Seattle; 
Allen,  of  Olympia;  Howe,  of  Seattle,  Forster,  of  Spokane. 

The  President  then  declared  a  recess  until  1:30  o'clock, 
p.  m.  

AFTERNOON  SESSION. 


July  19th,  1894,  1:30  p.  m. 
Association  called    to   order.    President   Arthur   in   the 
chair.  The  discussion  of  Mr. Carroll's  paper  was  resumed  by 
Messrs.  Forster,  of  Spokane;  Ayer,  of  Olympia,  and  others. 
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Mr.  Hughes,  of  Seattle,  moved  that  a  committee  of  five 
be  appointed  by  the  President  to  confer  with  the  Board  of 
University  Regents  as  to  the  advisability  of  establishing  a 
law  department  in  the  State  University. 

Remarks  were  made  by  Mr.  Preston  and  others.  Motion 
carried,  and  the  President  appointed  Messrs.  E.  C.  Hughes, 
of  Seattle;  J.  A.  Shackleford,  of  Tacoma;  Frank  T.  Post,  of 
Spokane;  Joseph  Shippen,  of  Seattle,  and  David  E.  Baily, 
of  Olympia,  as  such  committee. 

Orange  Jacobs,  of  Seattle,  moved  that  it  be  the  sense  of 
this  association  that  a  law  department  should  be  estab- 
lished in  said  University  as  a  public  necessity. 

This  motion  was  vigorously  opposed  by  Mr.  Ayer,  of 
Olympia,  and  as  vigorously  supported  by  Messrs.  Forster, 
of  Spokane;  Wiley;  of  Seattle,  and  Jacobs,  of  Seattle. 

Mr.  W.  H.  Wood,  one  of  the  regents  of  the  University, 
being  present,  was  invited  to  speak  upon  the  subject.  He 
said  five  members  of  the  board  were  lawyers,  favored  a  law 
department  and  would  gladly  co-operate  with  the  Associa- 
tion in  the  matter,  and  they  were  anxious  to  make  it  a  suc- 
cess if  such  department  was  established.  He  said  the 
University  also  proposes  a  medical  department. 

On  vote  being  taken,  Mr.  Jacobs'  motion  was  carried. 

Hon.  John  Watson  Pratt,  of  Seattle  read  before  the  As- 
sociation a  paper  on  the  subject  ol  the  *'  Government  of 
Cities."     (See  Appendix  **E.'')  . 

The  subject  of  said  paper  was  discussed  mainly  by  Mr. 
Donworth,  of  Seattle,  and  Mr.  Jacobs,  of  Seattle. 

Hon.  John  J.  McGilvra,  of  Seattle,  offered  the  following 
resolution,  and  moved  its  adoption: 

''Resolved,  That  it  is  the  sense  of  this  Association  that 
the  government  of  cities  in  the  State  of  Washington 
should  be  conducted  upon  non-partisan  principles." 

Mr.  Jacobs,  of  Seattle,  seconded  the  motion  in  order  to 
get  the  resolution  before  the  Association,  but  said  he 
should  oppose  it. 

Mr.  McGilvra  supported  his  motion  by  an  enthusiastic 
speech  in  which  he  said   thousands   and   thousands  of  dol- 
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lars  were  squandered  by  party  politicians  all  over  the  State. 

Mr.  White,  of  Seattle,  believed  that  the  full  Executive 
power  should  be  vested  in  the  Mayor  alone.  Throw  the 
responsibility  on  him  and  the  best  selections  would  be 
made. 

On  motion  of  Mr.  E.  C.  Hug-hes,  of  Seattle,  the  resolu- 
tion  was  laid  on  the  table. 

Vice-President  Forster,  of  Spokane,  for  the  Executive 
Committee;  presented  revised  Constitution  and  By-Laws, 
which  were  read  at  length  before  the  Association. 

Mr.  E.  F.  Blaine,  of  Seattle,  moved  the  adoption  by  the 
Association  of  the  Constitution  and  By-Laws  as  read. 
Motion  carried  (This  Constitution  changes  the  old  one  in 
many  particulars;  the  principal  changes,  however,  beings 
the  TIME  for  the  annual  meeting  to  be  held  the  third 
Wednesday  in  July;  the  place  of  meeting  t(»  be  designated 
by  vote  at  the  last  preceding  annual  meeting.     See  ante,^ 

Hon.  George  M.  Forster,  of  Spokane,  introduced  the 
following  resolution,  which  was  adopted: 

* 'Resolved,  That  it  is  the  sense  of  this  Association 
that  the  laws  of  this  State  should  be  so  changed  that  ad-^ 
mission  to  the  bar  should  be  placed  in  the  exclusive  control 
of  the  Supreme  Court  under  such  rules  as  it  may  formu- 
late." 

Hon.  Charles  S.'  Fogg,  of  Tacoma,  read  before  the  As- 
sociation his  paper  on  the  subject  of  the  **  Evil  of  the 
Promiscuous  Appointment  of  Receivers."  (See  Appen- 
dix'*F.") 

Hon.  J.  H.  Allen,  of  Seattle,  offered  the  following  reso- 
lution: 

''Resolved,  That  it  is  the  sense  of  this  Association 
that  no  receiver  should  be  appointed  until  the  applicant 
therefor,  shall  have  given  a  bond  in  double  the  value  of  the 
property  to  be  taken,  to  pay  all  damages  incurred  by 
reason  of  the  appointment  of  the  Receiver,  should  the  Re- 
ceiver finally  appear  to  have  been  improperly  or  wrong- 
fully appointed." 

After  considerable  discussion,  participated  in  by  Messrs. 
Andrews   of   Seattle;   Humphries,   of   Seattle;   Greene,  of 
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Seattle;  Allen,  of  Olympia,  and  Wiley,  of  Seattle;  Mr. 
Moore,  of  Spokane,  moved  to  lay  the  resolution  on  the 
table.     Motion  carried. 

Hon.  John  Wiley,  of  Seattle,  offered  the  following*  reso- 
lution which  was  adopted: 

'*  Resolved,  That  it  is  the  sense  of  this  Associa- 
tion that  Receivers  should  only  be  appointed  upon  proof 
of  notice  in  writing*  to  the  adverse  party,  stating  the  time 
and  place  of  the  application." 

Hon.  N.  S.  Porter,  of  Olympia,  offered  the  following  res- 
olution, which  was  adopted: 

'*  Resolved,  That  the  Committee  on  Publication  be  in- 
structed to  procure  the  printing-  of  one  thousand  copies  of 
the  proceedings  of  this  Association  at  its  several  meeting's 
including-  the  papers  read  at  this  meeting  and  the  Consti- 
tution and  By-laws,  and  also  the  printing-  of  three  hundred 
copies  of  the  Constitution  and  By-laws  separate  from  the 
proceeding's,  for  the  use  of  the  members. 

'*The  Executive  Committee  shall  audit  and  approve  the 
accounts  for  such  printing  and  instruct  orders  to  be  drawn 
on  the  Treasurer  for  the  payment  of  the  same  and  for  post- 
age necessary  for  the  proper  distribution  thereof. 

**  When  printed,  they  shall  be  delivered  to  the  Secretary, 
who  shall  forward  one  copy  to  each  Bar  Association  solic- 
iting the  same  and  one  copy  to  each  member  of  this  Asso- 
ciation. 

Hon.  C.  K.  Jenner,  of  Seattle,  offered  the  following'  pre- 
amble and  resolution: 

*'  Whereas,  The  public  land  laws  of  the  United  States, 
as  administered  at  the  present  time,  are  productive  of 
much  injustice  and  unnecessary  expense  to  entrymen  of  the 
public  domain,  and 

"  Whereas,  Said  public  land  laws  are  deficient  in  cer- 
tain particulars,  especially  relating  to  the  prevention  of 
fraud  in  the  entry  of  the  public  lands;  therefore  be  it 

"  Resolved,  That  a  committee  of  three  members  of  this 
Association,  be  appointed,  whose  duty  it  shall  be  to  con- 
sider said  laws  and  formulate  such  amendments  and 
changes  therein  as  shall  appear  necessary  for  the  removal 
of  existing  defects  therein,  and  that  said  committee  report 
to  the  next  regular  meeting'  of  this  Association." 


Digitized  by 


Google 


46  PROCEEDINGS 

On  motion,  the  resolution  was  adopted,  and  the  Presi- 
dent appointed  Messrs.  C.  K.  Jenner,  of  Seattle;  F.  W. 
Cushman,  of  Tacoma,  and  Jesse  Arthur,  of  Spokane,  as 
Huch  committee.  On  motion  of  Mr.  Forster,  Association 
adjourned  till  9:30  a.  m.  to-morrow.     N.  S.  Porter, 

Secretary. 

Third  Day's  Proceedings. 


Seattle,  Wash.,  July  20th,  1894,  9:30  a.  m. 

Association  met  pursuant  to  adjournment.  President 
Arthur  in  the  chair.  After  routine  business,  the  Associa- 
tion proceeded  to  select  a  place  for  holding  the  next  annual 
meeting".  Mr.  Forster  moved  that  the  next  annual  meeting- 
be  held  at  the  city  of  Spokane.  Motion  carried. 

Some  discussion  followed  upon  the  subject  of  the  resi- 
dence of  the  President.  Mr.  Fishback  suggested  that  he 
be  chosen  from  some  place  other  than  that  where  the  As- 
sociation is  held.  Mr.  Arthur  took  a  different  view  of  it, 
and  thought  it  would  be  a  great  convenience  to  the  officer 
and  the  Association  if  he  resided  at  the  place  of  meeting, 
as  some  responsibility  as  to  the  success  of  the  meeting 
would  depend  upon  him. 

Mr.  Fishback  placed  in  nomination  for  President,  Hon. 
q\  N.  Allen,  of  Olvmpia. 

Mr.  Hughes  placed  in  nomination,  Hon.  George  M. 
Forster,  of  Spokane. 

Tpon  ballot  being  taken,  Mr.  Forster  was  declared  duly 
elected. 

Nominations  for  Vice  Presidents  being  in  order,  Mr. 
Rochester  nominated  for  First  Vice  President,  Hon.  T.  N. 
Allen,  of  Olvmpia. 

Mr.  Konald  nmninated,  for  Second  Vice  President,  Hon. 
Charles  S.  Fogg,  of  Tacoma. 

Mr.  Fishback  nominated,  for  Third  Vice  President,  Hon. 
Harrold  IVeston,  of  Seattle. 
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There  being-  no  other  nominations,  on  motion,  the  rules 
were  suspended  and  the  Secretary  was  instructed  to  cast 
the  ballot  of  the  Association  for  Vice  Presidents.  The 
Secretary  then  cast  the  ballot  and  the  President  declared 
the  following-  parties  duly  elected: 

Hon.  T.  N.  Allen,  First  Vice  President. 

Hon.  Charles  S.  Fog-g-,  Second  Vice  President. 

Hon.  Harrold  Preston,  Third  Vice  President. 

Elwood  Evans  nominated  Hon.  Nathan  S.  Porter,  of 
Olympia,  for  Secretary. 

There  being*  no  other  nominations,  on  motion  of  Mr. 
Evans,  the  rules  were  suspended  and  the  President  cast  the 
ballot  of  the  Association  for  Secretary  and  declared  Hon, 
Nathan  S.  Porter  duly  elected  Secretary  of  the  Association 
for  the  ensuing  year. 

Mr.  Ayer  nominated  Hon.  James  B.  Howe,  of  Seattle, 
for  Treasurer. 

There  being-  no  other  nominations,  on  motion  of  Mr. 
Hug-hes,  the  rules  were  suspended  and  the  Secretary  was 
instructed  to  cast  the  ballot  of  the  Association  for  Treas- 
urer, which  he  did  accordingfly,  and  the  President  declared 
Hon.  James  B.  Howe  duly  elected  Treasurer  for  the  ensu- 
ing- year. 

Hon.  Frank  H.  Graves,  of  Spokane;  Hon.  John  P.  Hoyt, 
of  Seattle,  and  Hon.  George  Donworth,  of  Seattle,  were 
elected  deleg-ates  to  the  American  Bar  Association,  which 
will  meet  at  Saratoga  Springs,  New  York,  in  August. 

On  motion,  any  delegate  unable  to  attend  the  meeting  of 
the  American  Bar  Association,  is  hereby  authorized  to  se- 
lect a  substitute  who  shall  be  a  member  of  this  Association. 

The  President  announced  the  Standing  Committees  as 
follows: 

ON  JURISPRUDENCE    AND  LAW  REFORM. 

George  Turner,  of  Spokane. 
B.  W.  Coiner,  of  Tacoma. 
Elwood  C.  Hughes,  of  Seattle. 
John  L.  Sharpstein,  of  Walla  Walla. 
Charles  H.  Ayer,  of  Olympia. 
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ON  JUDICIAI,  ADMINISTRATION. AND  REMEDIAI<  PROCEDURE. 

Thomas  Carroll,  of  Tacoma. 
J.  B.  Reavis,  of  North  Yakima. 
Frank  H.  Graves,  of  Spokane. 
Harrold  Preston,  of  Seattle. 
Austin  Mires,  of  Ellensburg-h. 

ON  LEGAI,  EDUCATION  AND  ADMISSION  TO  THE  BAR. 

Georgfe  M.  Forster,  of  Spokane. 
H.  J.  Snively,  of  North  Yakima. 
T.  N.  Allen,  of  Olympia. 
Georgfe  Donworth,  of  Seattle. 
P.  C.  Sullivan,  of  Tacoma. 

ON  COMMERCIAI,  LAW. 

John  B.  Allen,  of  Seattle. 
Galusha  Parsons,  of  Tacoma. 
Frank  M.  Geog-heg-an,  of  Vancouver. 
Thomas  H.  Brents,  of  Walla  Walla. 
Louis  Williams,  of  Port  Angeles. 

ON  UNIFORMITY  OF  STATE  LAWS. 

William  H.  White,  of  Seattle. 
Charles  A.  Murray,  of  Tacoma. 
Frank  T.  Post,  of  Spokane. 
Milo  A.  Root,  of  Olympia. 
O.  P.  Brown,  New  Whatcom. 

ON  PUBLICATIONS. 

Nathan  S.  Porter,  of  Olympia. 
Elwood  Evans,  of  Tacoma. 
Roger  S.  Greene,  of  Seattle. 
W.  C.  Sharpstein,  of  Tacoma. 
Orange  Jacobs,  of  Seattle. 

ON   GRIEVANCES. 

Charles  S.  Fogg,  of  Tacoma. 
Richard  Saxe  Jones,  of  Seattle. 
Stephen  O'Brien,  of  Tacoma. 
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"S.  R.  Stern,  of  Spokane. 
Charles  F.  Fishback,  of  Seattle. 

ON  OBITUARIES. 

l^athan  S.  Porter,  of  Olympia. 
Charles  O.  Bates,  of  Tacoma. 
John  E.  Humphries,  of  Seattle. 

On  motion  the  Regents  of  the  University  were  invited  to 
:accompany  the  Association  on  the  excursion  on  Lake 
Washing-ton  this  p.  m, 

Mr.  White,  for  the  committee  appointed  to  report  a  pro- 
posed amendment  to  the  State  Constitution,  submitted  the 
following-  report,  which  was  adopted: 

**  7%e  State  Bar  Association: 

**Gentlemen — Your  committee  to  whom  was  referred  the 
"* 'preparation  of  amendments  to  the  State  Constitution  rel- 
^'ative  to  the  election  of  the  Judiciary  respectfully  report; 

**That  no  amendment  is  necessary  so  far  as  the  election 
''*of  Judg-es  of  the  Supreme  Court.  Section  3,  Article  IV 
**of  the  State  Constitution  provides  that  *'  *The  Judges  of 
**  *the  Supreme  Court  shall  be  elected  by  the  qualified  elec-^ 
*'  *tors  of  the  State  at  large,  at  the  general  State  election, 
***at  the  times  and  places  at  which  State  officers  are 
*'  'elected,  unless  some  other  time  be  provided  by  the  Leg- 
***islature."' 

* 'Section  5,  Article  IV  of  the  State  Constitution  relative 
**to  the  election  of  Judges  of  the  Superior  Court  should  be 
**amended  so  as  to  read:  '*  'There  shall  be  in  each  of  the 
** 'organized  counties,  in  this  State,  a  Superior  Court, 
**'for  which  at  least  one  Judg-e  shall  be  elected  by 
*"the  qualified  electors  of  the  county  at  the  times  and 
''''pi aces  at  which  State  officers  are  elected,  unless  some 
""  'other  time  be  provided  by  the  Legislature.' " 

"And  the  latter  part  of  said  Section  5  should  be  also 
* 'amended  so  as  to  read:  "  'If  a  vacancy  occurs  in  the 
*'  'office  of  Judg-e  of  the  Superior  Court,  the  Governor  shall 
*'  'appoint  a  person  to  hold  the  office  until  the  election  and 
*'  'qualification  of  a  Judge  to  fill  the  vacancy,  which  elec- 
*'  'tion  shall  be  at  the  next  succeeding  election  at  which 
"  'Judges  are  to  be  elected.' 

"It  is  the  opinion  of  your  committee  that  no  further 
^'amendments  are  necessary,  and  that  the  question  should 
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**be  left  open  for  the  legfislature  to  determine.  If  special 
'^elections  are  provided  by  the  leg-islature,  the  Constitution 
**should  further  provide  that  at  such  special  elections  no 
'*ofl&cers  other  than  Judicial  should  be  elected. 

**Frank  H.  Graves, 
**W.  H.  White,      ' 

"E.  C.  MiLUON." 

Hon.  James  B.  Reavis,  of  North  Yakima,  read  before  the 
Association  a  paper  on  the  subject  of  "Our  Exemption 
Laws."    (See  Appendix  * '  G. ") 

The  subject  of  this  paper  being-  open  for  discussion, 
Judge  Richard  Osborne  argfued  that,  as  homes  were  exempt 
from  execution,  so,  also,  should  the  money  paid  for  insur- 
ance on  the  home,  if  it  be  burned.  The  question  was  also- 
discussed  by  Messrs.  White,  Thompson  and  Evans,  and 
quite  a  number  of  amendments  to  the  law  sug-gfested. 

Hon.  Frank  T.  Post,  of  Spokane,  read  before  the  Asso- 
ciation a  paper  on  the  subject  of  **  Material-man's  Lien.** 
(See  Appendix  *'H.")  The  discussion  of  the  subject  of 
this  paper  being-  short. 

Hon.  Orang-e  Jacobs,  of  Seattle,  read  his  paper  on  **Rem- 
iniscenses  of  the  Bench  and  Bar  of  Washing-ton."  (See 
Appendix  '*!.") 

Humorous  and  interesting-  remarks  were  made  by  Messrs. 
Elwood  Evans,  John  B.  Allen  and  William  H.  White. 

Mr.  Evans  moved  that  the  author  of  that  paper,  Hon. 
Orang-e  Jacobs,  be  requested  to  prepare  further  **Reminis- 
censes,"  for  publication.     Motion  carried. 

On  motion  of  Elwood  Evans  the  thanks  of  this  Associa- 
tion were  tendered  to  the  King-  County  Bar  Association  and 
the  citizens  of  Seattle  for  the  hospitable  manner  in  which 
the  members  of  the  Bar  of  this  State  have  been  treated 
during-  the  session  of  the  Association. 

The  business  of  the  session  being-  complete,  the  President 
declared  the  Association  adjourned.     N.  S.  Porter, 

Secretary. 
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NOTE — The  excursion  on  Ivake  Washington  in  the  afternoon  and 
.the  banquet  at  the  Ranier  hotel  in  the  evening*  of  July  20th,  1894, 
giv«n  by  the  Bar  Association  of  King  County,  contributed  greatly 
to  the  pleasure  of  their  guests,  the  visiting  members  of  the  Washing- 
ton State  Bar  Association.  At  the  close  of  each  of  such  occasions 
enthusiastic  thanks  were.returned  by  the  visitors  by  an  unanimous 
vote. 
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APPENDIX  **A." 

Paper  read  by  R.   A.  Ballinger,  Judge  of  the  Superior 

Court,  Port  Townsend. 
Subject:     OUR  COMMUNITY   PROPERTY   LaWS. 

In  attempting"  a  discussion  of  our  community  property 
laws,  I  feel  like  the  astronomer  who  fixes  his  telescope 
upon  a  nebulous  mass  in  the  heavens,  and  sighs  for  a  larg-er 
lens,  that  he  may  g-et  a  closer  grasp  of  vision  upon  the 
subject  of  his  investigation. 

I  shall,  however,  without  further  apologies,  proceed  to 
consider  the  subject  assigned  to  me,  in  two  aspects: 

First:  The  Origin  and  History  of  Community  property 
Laws;  and, 

Second:  The  general  characteristics  and  peculiarities 
of  our  own  system. 

The  matter  proposed  to  be  discussed  in  this  paper,  is  so 
radically  at  variance  with  the  principles  of  the  Common 
Law,  and  so  utterly  devoid  of  analogies  with  its  juris- 
prudence, that  it  is  apparent,  that  we  need  not  look  to 
English  law  to  find  the  source  from  which  the  community 
sprung,  and  for  the  further  reason,  as  I  will  presently 
show,  that  its  existence  as  a  part  of  the  lex  seripta,  ante- 
dates the  written  laws  of  England. 

By  the  Common  L^w,  as  stated  by  Blackstone,  the 
husband  and  wife  are  one  person;  that  is,  the  very  being 
or  legal  existence  of  the  woman  is  suspended,  during 
marriage,  or  at  least  is  incorporated  and  consolidated  in 
that  of  the  husband,  under  whose  wing,  protection  and 
cover  she  performs  everything. 

These  disabilities  seem  to  have  had  chiefly  for  their 
object  the  protection  of  the  mediaeval  baron  or  lord,  in 
the  rights  acquired  by  the   marriage,  and  incidentally,  of 
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the  wife  agfainst  the  marital  relation  being-  made  use  of  as. 
a  means  of  undue  influence  upon  her  action. 

A  marked  distinction  exists,  in  respect  of  the  rights  and 
capacities  of  the  husband  and  wife,  between  the  Common 
Law  of  England  and  the  Civil  Law  of  Rome.  The  Civil 
Law  does  not  recognize  in  the  spouses  that  union  of  per- 
sons, by  which  the  rights  of  the  wife  were  incorporated 
and  consolidated  with  those  of  the  husband.  On  the  con- 
trary, it  regards  the  husband  and  wife  as  distinct  persons, 
with  separate  rights,  and  capable  of  holding  distinct  and 
separate  estates.  The  same  characteristics  were  common 
to  the  laws  of  the  Athenians. 

It  is  perhaps  natural,  in  view  of  those  distinctions,  to 
consider  the  community  system  as  having  had  its  origin  in, 
or  as  being  an  outgrowth  of,  the  Roman  Civil  Law,  especi- 
ally since  it  is  interwoven  chiefly  with  the  jurisprudence 
of  Roman  nations  and  their  colonies. 

An  investigation  of  the  Roman  as  well  as  the  Attic  Law, 
fails,  however,  to  reveal  the  existence  among  Romans  or 
Greeks  of  a  marital  partnership  of  acquests  and  gains,  as 
will  presently  more  fully  be  shown. 

The  civil  law,  nevertheless,  formed  a  more  natural  basis 
upon  which  to  engraft  a  marital  partnership  in  property, 
than  English  jurisprudence,  mainly  because  the  former 
system  recognized  the  separate  identity  of  the  spouses, 
while  the  very  being  or  legal  existence  of  the  wife  was 
lost  under  the  latter. 

The  community  system  is  believed  to  have  had  its  be- 
ginning, at  least  as  a  part  of  the  lex  scripta^  in  Spain,  but 
is  probably  of  Teutonic  origin,  which  is  somewhat  singular 
considering  the  fact  that  Spain  was  for  so  long  a  time  a 
Roman  province,  and  one  of  the  last  to  succumb  to  Gothic 
invasion. 

Before  the  middle  of  the  Fifth  century,  the  kingdom  of 
the  Visigoths  had  become  the  mightiest  of  Western 
Europe.  It  had  driven  the  Vandals  into  Africa,  and 
cooped  up  the  earlier  invaders,  the  Suevi,  in  the  mountains 
of  Asturias  and  Gallicia.     It  had   absorbed   the   last  frag- 
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ment  of  independent  Roman  Gaul  and  Auverg-ne.  It  ap- 
peared at  one  time  to  aspire  to  be  the  successor  of  Roman 
prestig-e  in  Europe,  but  the  Saracens  ultimately  dissipated 
all  such  possibilities. 

**As  long-  as  the  Visig^oths  themselves,"  says  Gibbon, 
**  were  satisfied  with  the  rude  customs  of  their  ancestors, 
they  indulg-ed  their  subjects  of  Aquitain  and  Spain  in  the 
enjoyment  of  the  Roman  laws.  Their  gradual  improve- 
ment in  arts,  in  policy,  and  at  length  in  relig-ion,  encour- 
aged them  to  imitate,  and  to  supersede,  these  foreig^n  in- 
stitutions, and  to  compose  a  code  of  civil  and  criminal 
jurisprudence,  for  a  great  and  united  people." 

Consequently,  from  the  councils  of  Toledo,  in  the 
Seventh  century,  g-rew  up  the  Gothic  code,  the  Forum  Judi- 
cum,  "the  first  law  book  in  which  the  Roman  and  Germanic 
law  was  attempted  to  be  harmonized  into  a  systematic 
whole,"  and,  indeed,  the  most  ancient  code  of  Teutonic 
orig'in.  It  was,  however,  a  departure  from  the  Roman 
law  in  respect  of  the  property  rights  of  husband  and  wife. 
A  community  of  right  in  the  marital  gains  appears  to 
have  been  recognized  among-  the  customs  of  the  Visig-oths, 
and,  whether  this  custom  extended  to  other  tribes  of  the 
Germanic  race,  cannot  definitely  be  asserted;  but  it  would 
seem,  from  similar  establishments  in  France  and  Holland, 
that  these  customs  were  not  confined  to  the  Visigoths,  yet 
Tacitus  fails  to  mention  them  in  his  history  of  the  Ger- 
mans. These  customs  silently  and  imperceptibly  acquired 
a  place  in  the  usages  of  Spain,  and  became  amalgfamated 
with  the  Roman  law.  They  first  made  their  appearance 
in  the  lex  scripta^  as  before  noticed  in  the  Forum  Judieum, 
which  is  more  g-enerally  known  by  the  title  **Del  Fuero 
Juzgfo." 

The  Fuero  Juzgo  became  the  general  law  of  Spain,  and 
superseded  all  prior  systems  by  which  Romans  or  Goths 
had  been  previously  governed.  The  Roman  law,  while 
forming"  the  basis  of  this  code,  was,  however,  prohibited 
under  certain  penalties  from  being  used  in  Spain,  and  a 
manifest  antipathy  existed  among   the  Goths  to  the  same. 
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Judge  Johnson^  in  his  notes  to  the  Institutes  of  Aso  and 
Manuel,  has  said  that  **the  establishment  of  the  rig-ht  of 
gananda^  (or  community  property,)  would  seem  to  be  one 
of  the  few  institutions  for  the  sug-g-estion  of  which  Spain 
was  not  indebted  to  the  Romans.  »  »  ♦  j^  would 
appear  that  custom  gave  rise  to  the  establishment  in  Spain 
of  this  right,  and  that  the  first  recognition  with  which  it 
was  honored  by  the  written  law,  was  the  notice  taken  of  it 
in  the  Del  Fuero  Juzgo,  and  the  rule  was  adopted  and 
extended  by  the  Fuero  Viejo,  Fuero  Real,  Ordenamiento 
Real  and  the  Recopilacion." 

The  development  of  the  community  system  was  not  con- 
fined to  Spain  alone.  It  seems  to  have  been  introduced  in- 
to Holland  and  Northern  France,  either  by  the  Spaniards 
or  by  the  Goths,  thence  crossed  the  English  channel  and 
infected  the  laws  of  Scotland.  From  France  it  passed  into 
Lower  Canada:  it  existed  also  in  British  Guiana,  the  Cape 
of  Grood  Hope  and  Ceylon.  In  all  these  countries  it  will  be 
found  that  essential  differences  exist  over  the  ganancial 
system  or  community  of  acquests  and  gains  prevailing  in 
Spanish  territory. 

The  ganancial  system  of  Spain,  the  grandparent  of  the 
system  prevailing  in  our  own  state,  is  worthy  of  brief  con- 
sideration as  to  its  general  characteristics. 

The  Spaniards  possessed,  as  analogous  to  the  separate 
property  of  the  spouses  under  our  law,  in  substance  the 
**  dotal  system"  of  the  Roman  law,  which  gave  the  wife 
lier  dote  and  parafernales  and  the  husband  his  arras.  All 
other  property  was  termed  "ganancial,"  bienes  gananeiales. 

The  right  to  ganancias  is  founded  upon  the  partnership 
or  society,  which  is  supposed  to  exist  between  the  husband 
and  wife,  because  she  brings  her  fortune  (eapitdles)  in  dote^ 
^if t  and  paraphernalia,  and  he  his  in  arras,  wherefore  it  is 
directed  that  the  gains  ( ganancias, )  which  result  from  the 
joint  employment  of  this  mass  of  property,  or  capital,  be 
equally  divided  between  both  partners.  I  quote  from  the 
institutions  of  Aso  and  Manuel. 

To  this  marital  partnership  belongs   all   property,   of 
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whatever  nature,  which  the  consorts  acquire  by  their  owir 
labor  and  industry;  the  fruits  and  income  of  the  individual 
or  separate  property  of  the  husband  and  wife;  whatever 
the  husband  g'ains  by  the  exercise  of  a  profession  or  office, 
that  is,  as  lawyer,  judg-e,  physician,  etc.,  and  the  g'ains 
from  the  moneys  of  either  consort,  although  the  capital  is 
the  separate  property  of  one  of  them.  The  money  ex- 
pended in  improving  separate  property  belongs  to  the 
community  without  aflfectihg*  the  separate  rights  in  the 
property  itself. 

Escriehe^  comprehensively  defines  g-anancial  property  to 

be  **  whatever  the  husband   and  the  wife  acquire  during- 

the    marriag-e,   and    while    living   tog-ether,   by    a   joint 

lucrative  or  onerous  title,  or   that  which   the  husband  or 

wife,  or  either  of  them,  during-  the  marriag-e  and  while 

livings  tog-ether,  acquire  by  purchase  or  by  means  of  their 

labor  or   industry;   as   also    the    fruits  of  the    separate 

property  which  each  brings  to  the  marriag-e,  and  of  that 

which  either   acquires  for  himself  by  any   lucrative  title 

whilst  the   conjugal   society   subsists.     It   is  the  common. 

)roperty  of  the  husband  and  wife,  and  belong-s  the  half  to 

!ach  of  them,  althoug-h   the  husband   has  more  separate 

>roperty  than  the  wife,  or  the  wife  more  than  the  husband; 

ilthough,   one,   after    marriag-e,  acquires  more  than   the 

»ther,  and,  althoug-h,  it  be  one  alone,  who  by   commerce 

it  toil  accumulates  the  property." 

By  onerous  title,  is  meant  that  which  is  created  by  yalu- 
ible  consideration,  as  the  payment  of  money,  the  rendition 
}i  services,  and  the  like;  or  by  the  performance  of  con- 
litions,  or  payment  of  charg-es  to  which  the  property  is 
lubject.  A  lucrative  title  is  created  by  donation,  devise  or 
lescent. 

Prima  facie  all  property  is  presumed  to  be  common,  which 
s  not  proved  to  be  the  separate  property  of  either  spouse. 
If  the  separate  money  obtained  by  one  of  the  spouses 
rom  the  sale  of  separate  property,  be  reinvested  in  the 
)urchase  of  other  property,  or  if  separate  property  be  ex- 
:hang-ed  for  other  property,  the   purchase   or  exchange  re- 
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mains  the  separate  property  of  such  consort  and  will  not 
become  g'anancial. 

The  husband  has  the  exclusive  administration  of  the 
community,  and  may  hypothecate  or  alienate  it  as  he 
chooses,  but  he  cannot  alienate  it  maliciously  {con  Malieiay 
and  in  fraudulent  diminution  {en  frauds)  of  the  ganancias^ 

The  grains  and  losses  being"  common,  the  debts  which 
are  contracted  during-  marriage  are  to  be  paid  out  of  the 
common  property,  but  not  those  contracted  before  mar- 
riage or  after  its  dissolution. 

Upon  the  dissolution  of  the  community  by  death  or  leg-al 
separation,  the  gananeias  is  to  be  divided  equally  between 
them  or  their  heirs.  The  wife  may  renounce  the  commun- 
ity before,  during,  or  after  its  dissolution  and  thus  relieve 
her  property  from  liabilitiy  for  half  the  debts. 

The  foregoing  are  the  most  essential  characteristics  of 
the  Spanish  ganancial  system,  and  show  us  how  closely 
our  system  of  community  of  gains  is  related  thereto. 

The  conquest  of  Mexico  by  the  Spaniards  and  their 
acquisition  of  the  Florida  territory  resulted  in  the  intro- 
duction on  American  soil  of  the  Spanish  ganancial  system. 
Louisana  was,  originally,  a  French  colony,  but  was  after- 
wards ceded  to  Spain,  when  the  Spanish  law  was  intro- 
duced, but  again  reverted  to  the  French,  and  from  them 
was  acquired  by  the  United  States.  The  code  of  Louisiana 
has,  with  slight  modifications,  adopted  the  **  dotal  system" 
of  the  Code  Napoleon,  as  reg*ards  the  separate  property 
rig-hts  of  the  spouses,  but,  as  to  their  common  property,  it 
retained  the  essential  features  of  the  Spanish  ganancial 
system. 

Texas  and  California,  being  originally  a  part  of  the 
territory  of  Mexico  before  their  acquisition  by  the  United 
States,  possessed  the  community  system  of  Spain  and 
Mexico,  but,  on  the  adoption  of  their  constitution,  it  was. 
provided  that  all  property,  both  real  and  personal  of 
the  wife,  owned  or  claimed  by  her  before  marriage,  and 
that  acquired  afterwards  by  gift,  devise,  or  descent,  shall 
be  her  separate   property,  and   laws  were  required   to  be 
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passed  more  clearly  defining'  her  rig-hts  therein.  These 
provisions  had  the  effect  to  render  inoperative  the  '*  dotal 
system "  of  the  Spanish  law  in  those  states,  and  their 
legislatures,  in  conformity  with  these  provisions  of  the 
organic  law,  gave  the  wife  substantially  the  rights  of  a 
feme  sole  in  all  her  separate  property;  hence,  it  is  apparent, 
that  the  dote  and  arras  of  the  Mexican  law  could  serve  no 
useful  purpose,  under  a  status  which  so  fully  emancipated 
the  wife  as  to  her  property  rights,  and  left  the  husband 
the  same  privileges  as  to  his  separate  property. 

Originally,  the  community  law  prevailed  in  Florida,  and 
in  all  the  Louisana  territory,  but  has  been  superseded  in 
Florida,  Missouri,  Arkansas.  Iowa,  Mississippi  and  all  this 
territory  except  Louisana,  by  the  common  law. 

The  community  system  as  adopted  in  the  state  of  Cali- 
fornia has  been  borrowed  by  Nevada,  Arizona,  Washing- 
ton and  Idaho,  with  certain  modifications;  hence,  the 
American  community  system  prevails  in  Louisiana, 
Texas,  California,  Nevada,  Arizona,  Washington,  Idaho 
and  New  Mexico,  and  is  indebted  to  Spain  for  its  origin. 

To  the  lawyer  whose  mind  has  been  trained  under  the 
common  law,  this  system  is,  perhaps,  embarassing  and, 
possibly  perplexing.  The  influence  of  education  and  asso- 
ciation are  such  strong  factors  in  coloring  our  tastes  and 
ideas,  that  to  some,  the  ganancial  system  of  martial  rights 
may  meet  with  severe  criticism,  but  whatever  may  be  said 
of  it,  it  presents  many  commendable  features,  which  we 
would  more  readily  expect  to  have  originated  in  the  most 
polished  ages  of  social  and  political  advancement,  rather 
than  out  of  the  barbaric  customs  of  the  ancient  Goths  or 
of  the  Middle  Ages;  and,  although,  environed  as  it  is  in 
America,  with  the  strong  influence  of  the  common  law,  as 
practiced  by  the  courts  and  lawyers  of  our  country,  and  its 
merits  thus  to  so,me  extent,  obscured.  It  is  confidently  as- 
serted that  such  environment  cannot  long  impede  the  de- 
velopment of  a  system  of  law  which  yields  to  the  wife  in 
matters  of  property,  an  equality  of  interest  and  right  with 
the  husband,  which  Christian  iustice  demands.     Whatever 
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imperfectiotis  our  system  presents,  are  believed  to  exist 
partly  in  the  modifications  and  statutory  constructions  not 
being-  in  harmony  with  the  principles  upon  which  the  re- 
lations thereunder  have  been  established,  and  when  better 
understood  these  obiections  will  doubtless  be  removed. 

This  system  is  a  marked  advance  over  the  marital  rig-hts 
of  the  earlier  ag-es,  and  even  over  the  jurisprudence  of 
some  of  the  most  enlightened  countries.  **  Experience," 
says  Gibbon,  **has  proved,  that  savages  are  the  tyrants  of 
the  female  sex,  and  that  the  condition  of  woman  is  usually 
softened  by  the  refinements  of  social  life."  But  under  the 
customs  of  even  refined  antiquity  the  husband  bought  his 
bride  from  her  parents,  thus  enabling  her  to  exchang-e  one 
kind  of  servitude  for  another.  She  acquired  and  inherited 
for  the  sole  profit  of  her  lord,  and  so  clearly  was  woman 
defined,  not  as  a  person,  but  as  a  thing,  that  she  might  be 
claimed  or  replevied,  like  other  personalty,  by  the  use 
and  possession  of  an  entire  year. 

GENERAL  CHARACTERISTICS   AND   PECULIARITIES   OF  OUR 
OWN    SYSTEM. 

The  community  legislation  in  Washington  has,  by  a 
somewhat  irregular  course  produced  our  present  statutes. 
I  take  it  for  granted  that  the  bar  is  familiar  with  the  his- 
tory and  growth  of  our  community  property  laws,  since 
their  introduction  in  1869,  and  are  fully  acquainted  with 
the  provisions  of  existing  laws  upon  this  subject,  a  pre- 
sumption which  does  not  seem  to  me  to  be  at  all  violent, 
sinceevery  active  practitioner  must  have  had  occasion  to 
explore  the  .community  laws  for  himself  at  some  period  or 
another  of  his  work  at  the  bar.  I  will,  however,  briefiy 
call  attention  to  the  various  acts  of  the  territorial  leg-isla- 
ture  antedating  our  present  law. 

Prior  to  the  Act  of  Dec.  2nd,  1869,  which  was  the  first 
legislation,  in  Washing-ton  territory  upon  this  subject,  the 
property  rig*hts  of  husband  and  wife  were  governed  by  the 
common  law.  Dower  and  Courtesy  vere  not  expressly  abol- 
ished by  this  act,  and  the  act  was  limited  in  its  operation 
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to  resident  married  persons  of  the  territory.  This  statute 
possessed  the  salient  features  of  the  Spanish  and  Mexican 
g-anancial  system,  and  was  probably  drafted  from  the  ex- 
isting- laws  of  California  or  Texas,  or  perhaps  from  the 
laws  of  both  these  states. 

The  husband  possessed  under  it  the  entire  manag-ement 
and  control  of  the  community  property,  with  the  like  power 
of  disposition  as  of  his  own  separate  estate,  and  was,  also, 
invested  with  the  management  and  control  of  the  wife's 
separate  property,  but  could  not  alienate  or  encumber  the 
same  without  her  joining-  in  the  act  or  deed.  The  wife 
was  required  to  file  inventories  of  her  separate  estate  from 
time  to  time,  as  the  same  was  acquired,  which  operated  as 
notice  of  her  title.  Her  separate  property  was,  however^ 
exempt  from  seizure  on  execution  for  the  husband's  debts. 

Had  this  act  remained  in  force  until  the  present  time  we 
would  possess  a  more  simple  system  and  better  adapted  ta 
the  varying  affairs  and  complications  of  business  life. 

In  November,  1871,  an  Act  was  passed  which  supplanted 
the  laws  of  1869.  This  was  subsequently  repealed  Novem- 
ber 5th,  1873,  whereupon  the  laws  of  1869  were  re-enacted. 
The  Act  appears  to  have  been  an  effort  to  construct  a  mar- 
ital co-partnership,  with  the  articles  of  association  minutely 
set  out  in  the  statute.  It  is  so  widely  at  variance  with  the 
fundamental  principles  of  the  community  doctrines  that, 
were  it  not  for  a  few  of  its  provisions,  its  pedigree  could 
hardly  be  determined.  For  the  first  time  in  the  history  of 
jurisprudence  on  this  subject,  there  appears  a  restraint 
upon  the  husband's  powers  of  alienation  or  incumbrance  of 
community  real  estate,  except,  I  may  say  that, at  one  time 
such  a  restraint  existed  in  Gelderland.  The  wife,  under 
this  statute,  was  permitted  to  acquire  an  interest  in  the 
community  in  excess  of  one-half  the  common  property. 
T^ey  held  and  managed  their  separate  estates  as  if  un- 
married, but  each  was  required  to  inventory  of  record  such 
as  he  or  she  claimed  as  separate  property.  The  husband 
was  subject  to  be  called  by  the  wife  to  an  accounting  at 
any  time  of  his  trust,  on  complaint  that  he  had  or  was 
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about  to  waste,  squander  or  mismanag-e  the  effects  of  the 
cotnmutiitj,  and  the  court  was  g-iven  power  to  decree  a  sep- 
aration of  property,  but  not  to  appoint  a  new  trustee  for 
the  siibsequently  acquired  property  of  the  community.  It 
is  not  surprising"  that  this  act  was  short  lived,  but  that  it 
ever  had  an  existence  at  all.  To  a  certain  extent,  how- 
ever, this  statute  infected  the  subsequent  act  of  1879,  which 
is  larg-ely  our  present  law,  with  some  *  of  its  heresies.  I 
have  reference,  more  particularly,  to  the  provision  relating* 
to  the  joint  alienation  and  incumbrance  of  community 
realty. 

The  act  of  November  14th,  1879,  appears  to  be  an  at- 
tempt like  that  of  1871,  to  place  the  husband  and  wife  on 
about  the  same  footing-  regarding  their  proprietary  rights 
and  powers,  as  connected  with  both  their  separate  and  com- 
munity estates.  Neither  the  wife  nor  the  husband  could, 
tinder  that  act,  alienate  or  encumber  their  separate  real 
property  without  the  assent  of  the  other,  and  the  same  re- 
straint was  imposed  upon  the  alienation  and  encumbrance 
of  the  community  real  property. 

The  Code  of  1881,  which  is,  with  slight  amendments,  the 
present  law,  emancipated  both  spouses  as  to  the  restraints 
placed  upon  the  disposition  by  them  of  their  separate  es- 
tates, and  left  them  the  power  to  manage,  alienate  or  en- 
-cumber  them  as  fully  and  to  the  same  efifect  as  though  they 
were  unmarried.  Bach  could,  in  other  words,  manage  or 
dispose  of  his  or  her  separate  property  as  if  a  sing-le  per- 
son. As  reg-ards  the  rig-hts,  powers  and  liabilities  respect- 
ing" community  property,  the  law  of  1879  was  unchanged. 
The  codification  of  these  laws,  as  appears  in  the  Code  of 
1881,  has  been  the  settled  law  of  the  territory  and  state 
since  its  adoption,  and  has  superseded  all  prior  laws  on  this 
subject. 

I  have  already  shown  the  general  principles  upon  which 
the  **gananciar' system  of  Spain  and  Mexico  rested.  In 
none  of  the  American  states  has  it  retained  its  purity  and 
original  symmetry  as  in  Louisiana  and  Texas,  and  under 
the  clear  and  uniform  interpretation  of  their  courts,  the 
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system  has  developed  into  a  simple  and  effective  body  of 
jurisprudence  on  the  subject  of  the  property  rights  of  hus- 
band and  wife.  The  innovations  made,  however,  in  our 
system  have  deprived  us,  to  a  larg-e  extent,  of  the  benefit 
of  the  learnings  and  precedents  established  by  their  courts. 

For  fear  of  trespassing-  upon  your  time,  I  will  refrain 
from  discussing  the  community  laws  of  our  own  state,  fur- 
ther than  as  relates  to  certain  special  features  which  ap-^ 
pear  to  be  most  perplexing  to  the  bench  and  bar. 

We  possess,  virtually,  a  dual  system;  one  relating  ta 
personalty,  the  other  to  realty,  and  it  is  necessary  to  con- 
sider  them  separately.  As  to  personalty,  the  husband  oc- 
cupies the  same  status  as  is  accorded  him  under  the  Span- 
ish law  and  that  of  Louisiana,  Texas  and  California;  but, 
as  to  realty,  section  1400  of  our  general  statutes  changes 
the  general  rule,  which  provides,  substantially,  that  he 
has  the  management  and  control  thereof,  but  cannot  sell, 
convey  or  encumber  it,  unless  the  wife  join  him  in  execut- 
ing the  deed  or  other  instrument  of  conveyance  by  which 
it  is  sold,  conveyed  or  encumbered,  and  such  deed  or  other 
instrument  of  conveyance,  must  be  acknowledged  by  him 
and  his  wife. 

In  considering  this  statute,  we  must  regard  the  rule  of 
construction  which  is  furnished  by  it,  namely,  that  it  must 
be  liberally  construed,  with  a  view  to  effect  its  object,  and 
not  strictly,  as  other  statutes  are  construed,  in  derrogation 
of  the  common  law. 

The  provision  regarding  joint  alienation  of  community 
realty  was  unknown  to  the  Spanish  law,  and  will  not  be 
found  to  exist  in  any  other  state  or  territory.  In  Gelder- 
land,  a  part  of  the  Netherlands,  however,  the  husband 
could  not,  without  the  wife's  consent,  alienate  any  part  of 
the  immovable  property  subject  to  the  community.  But 
in  all  other  countries,  where  this  system  has  found  a  lodg- 
ment, the  husband  has  had  the  absolute  power  of  disposi- 
tion, not  only  of  the  personalty,  but  of  the  realty.  The 
law,  in  establishing  between  the  spouses  a  quasi  partner- 
ship as  to  the  acquisitions  and  gains  during  coverture,  re- 
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cognized  the  necessity  of  merg-ing"  the  powers  usually  inci- 
dent to  both  members  of  a  commercial  partnership  in  one 
of  them,  so  that  the  business  managfement  thereof  mig-ht 
be  simply,  speedily  and  effectively  administered.  The 
husband,  being-  the  natural  head  of  the  family,  was  recog-- 
nized  as  the  proper  person  in  whom  should  be  reposed  the 
manag-ement,  control  and  disposition  of  all  the  common  ef- 
facts  for  the  joint  benefit  of  the  community.  He  was  thus 
treated  as  the  active  partner  and  sole  business  agent  of  the 
marital  establishment.  The  only  restriction  placed  upon, 
his  power  of  disposition,  or  even  of  dissipating  the  com- 
munity was  that  the  alienation  thereof  must  not  be  made 
in  fraud  of  the  rights  of  the  wife. 

The  rights  of  the  wife  as  to  administration  were  passive 
merely,  and  the  law  in  making  them  so  presupposed  the 
capacity  and  prudence  of  the  husband  as  its  active  agent 
and  designed  thereby  to  preserve  domestic  harmony. 

Under  the  section  of  our  statute  just  referred  to,  the  hus- 
band is  given  the  management  and  control  of  the  realty, 
but  shorn  of  all  the  rights  formerly  accorded  him  as  re- 
gards its  alienation.  It  becomes,  at  once,  a  question  of 
some  difficulty  to  be  able  to  define  the  limits  of  his  powers 
and  declare  the  extent  of  his  duties  under  this  statute. 

It  will  be  observed  that  the  subtraction  from  the  general 
powers  granted  him  is  simply  that  he  shall  not  alienate  or 
encumber  the  realty  by  deed  or  other  instrument  of  conveyance, 
without  the  wife  execute  and  acknowledge  it  jointly  with 
him.  This  is  the  meaning  which  it  seems  to  me  the  lan- 
guage of  this  section  conveys.  Such  a  construction  leaves 
the  husband  all  the  powers  he  would  have  under  the  Span- 
ish law,  except  by  written  conveyance  or  instrument  of  en- 
cumbrance, to  dispossess  the  community  of  such  estate. 
This  statute,  however,  makes  the  community  liable  for 
liens  of  mechanics  and  for  judgments  recovered  for  com- 
munity debts;  which  would  have  been  true,  it  seems  to  me, 
without  the  proviso,  under  a  proper  interpretation  of  the 
section.  The  husband  would,  consequently,  seem  to  be 
empowered  to  enter  into  any  and  all  contracts  relating  to 
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the  care,  improvement  and  preservation  of  community 
realty  without  the  concurrence  of  the  wife,  except  where 
the  same  involves  a  contract  of  encumbrance  which  is  re- 
quired by  the  law  to  be  evidenced  by  deed,  or  other  con- 
veyance, as  provided  by  the  statute.  Such  obligations  of 
the  husband  should  be  regarded  as  a  charge  upon  the  com- 
mon property,  both  real  and  personal. 

We  come  now  to  consider  another  change  which  the  mod- 
ification of  the  Spanish  law,  by  engrafting  upon  it  this 
requisite  of  a  joint  alienation  of  community  realty,  pro- 
duces, which  is  that  the  same  has  given  to  the  wife  a 
veziei  interest  in  the  community  realty  to  the  same  extent  as 
possessed  by  the  husband.  Under  the  Spanish  law,  where 
the  husband  possessed  the  absolute  power  of  administration 
and  alienation  of  the  community  property,  the  wife  posses- 
sed only  n.  feigned  dominion,  revocable  and  fictitious,  in  the 
assets,  until  the  dissolution  of  t.he  marriage,  when  she  ac- 
quired it  equally  with  her  husband.  Under  the  French 
Commanaute  the  wife  has  une  simple  esperanee^  a  mere  hope^ 
to  share  in  such  property  as  may  be  found  at  the  disso- 
lution of  the  community  undisposed  of  by  the  husband. 
Louisiana  has  never  recognized  a  title  in  the  wife  to  one- 
half  the  acquests  and  gains  during  coverture,  her  interest 
being  like  that  in  France,  a  mere  expectancy.  In  Texas,  her 
interest  is  more  substantial  than  this.  She  acquires  a 
real,  beneficial  interest  in  the  lands  by  virtue  of  her  com- 
munity rights,  but  her  title  is  merely  equitable. 

As  a  member  of  the  community,  in  California,  while  she 
is  entitled  to  an  equal  share  in  the  acquests  and  gains,  yet, 
so  long  as  the  marriage  exists  her  interest  is  a  mere  ex- 
pectancy and  possesses  none  of  the  attributes  of  an  estate, 
either  at  law  or  in  equity. 

The  considerations  which  leave  the  wife  ^feigned  domin- 
ion, revocable  and  fictitious,  in  the  common  property  dur- 
ing coverture,  do  not  exist  in  our  law  under  the  joint  alien- 
ation provision  thereof,  except  as  to  personalty.  Besides 
the  wife  may  give,  grant,  sell  or  convey  her  interest  in 
community  lands  to  her  husband,  or  the  husband  his  to  the 
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wife;  while,  under  the  Spanish  law,  gfifts  between  the 
spouses  were  prohibited  for  political  consideration^,  and 
no  power  was  recog'nized  in  the  spouses  to  alienate  their 
separate  interests  in  the  gananeias  to  the  other.  This  pro- 
vision, like  that  of  joint  alienation,  is  an  innovation,  and, 
taken  tog-ether,  they  clearly  demonstrate  that  the  legisla- 
ture recog'nized  in  the  wife  the  same  proprietary  rights 
and  interests,  in  at  least  the  community  realty,  as  was  pos- 
sessed by  the  husband.  Such  an  interest,  being  coupled 
with  the  extensive  powers  conferred  by  the  statute  on  the 
wife,  can  hardly  be  said  to  leave  her  a  mere  expectancy  dur- 
ing coverture  in  its  assets,  but  she  would  seem  to  possess  a 
vested  and  absolute  inttresty  equal  in  every  aspect  with  that 
of  the  husband. 

Granting  that  the  wife  possesses  in  Washington  a  vested 
interest  in  community  realty,  a  pertinent  inquiry  arises, 
as  to  how  her  interests  therein  can  be  divested,  under 
executions  issued  on  judgments  for  community  debts,  when 
she  has  never  been  made  the  party  to  litigate  the  question 
of  whether  the  debt  be  the  separate  debt  of  the  husband 
or  that  of  the  community.  She  would  seem  to  be  entitled 
to  her  **day  in  court,"  and  to  **due  process  of  law"  in  pro- 
tecting her  interests  in  the  common  lands,  if  her  rights 
therein  are  vested.  It  has  been,  perhaps,  announced  by 
the  courts  that  she  may  have  her  *'  day  in  court "  by  pro- 
cess of  injunction  in  equity,  but  this  does  not  seem  to  me 
to  satisfy  the  law. 

If  the  husband  be  the  sole  party  to  an  action  on  a  com- 
munity liability,  a  grave  question  arises,  whether  by  tak- 
ing judgment  against  him  alone,  the  common  law  rule  of 
merger  of  the  joint  debt,  does  not  take  place.  Our  joint 
debtor  act  does  not  change  the  common  law  rule  in  this 
respect,  and  I  do  not  think  we  can  escape  the  conclusion, 
that  a  proceeding  on  a  community  debt,  so  far  as  the  com- 
munity realty  may  be  sought  to  be  involved  thereafter,  is 
in  the  nature  of  a  suit  against  joint  debtors.  It  does  not 
seem  to  me  that  mere  presumptions  of  law  can  ha^  e  such 
romantic  influence  over  judgments  as  will  authorize  them 
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to  be  executed  out  of  the  property  of  parties  ag-ainst  whom 
no  proceeding's  have  been  had  within  the  g'uaranties  of  the 
constitution. 

In  order  then  to  get  a  judgment,  which  would  even 
presumptively  render  the  wife's  interest  in  community 
lands  liable,  it  would  appear  that  she  must  be  made  a  party 
to  any  action  for  a  community  debt,  and  if  judgment  be 
recovered  for  a  community  debt,  that  it  direct  the  same  to 
be  satisfied  out  of  common  property.  If  her  interest  in  the 
lands  could  not  be  sold  under  a  judgment  recovered  for  a 
community  debt,  she  not  having  been  made  a  party  to  the 
suit,  confessedly  the  husband  would  not  be  subject,  during 
coverture,  to  such  execution,  so  that  only  community  per- 
sonalty could  be  sold  to  satisfy  the  same. 

I  am  aware  of  the  fact  that  these  views  are  not  in  strict 
accord  with  those  expressed  by  some  of  the  recent  decis- 
ions of  our  courts,  and  I  state  my  views  of  these  questions 
with  no  intent  to  derrogate  from  the  views  expressed  in 
any  reported  cases  upon  this  subject,  but  to  aid,  so  far  as  I 
can,  in  throwing  light  upon  the  subject  which  I  think  the 
bench  as  well  as  the  bar  do  not  hesitate  to  declare  to  be  in 
a  state  of  much  uncertainty  and  exceedingly  perplexing. 

The  section  of  the  statute  we  have  been  considering  has 
been  productive  of  much  litigation  arising  from  convey- 
ances of  land  by  one  of  the  spouses  in  derrogation  of  the 
provisions  of  the  law.  Having  already  consumed  more  time 
than  was  proper  for  me  to  occupy,  I  will  but  briefly  notice 
this  feature  of  the  statute,  and  conclude  with  a  general 
statement  as  to  community  debts.  The  case  of  Holyoke 
vs.  Jackson  settled  the  law  in  Washington  to  the  effect 
that  a  vendee,  with  notice  of  the  community  character  of 
realty,  acquires  no  title  by  virtue  of  a  deed  from  either 
spouse,  without  the  joinder  of  the  other  in  the  deed  of  con- 
veyance, and  the  husband's  or  wife's  contracts  alone  in  that 
behalf  are  ineffectual  for  any  purpose.  But  what  must  be 
said  of  such  a  conveyance  where  the  purchase  is  bona  fide 
and  made  by  one  ignorant  of  the  community  character  of 
the  property.     The  presumption  of  law  is  that  all  property 
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possessed  by  married  persons  by  onerous  tiile  is  common. 
There  is  g.lso  tlie  presumption  that  a  grantor  is  single, 
j^nd,  prima  faeie,  a  conveyance  from  such  person  would  pass 
the  title,  but  as  against  the  presumption  attendant  upon 
community  property,  and  the  laws  in  relation  thereto,  the 
g'rantor  being*  married,  may  be  disabled  by  the  statute 
from  making  any  conveyance  of  the  title  to  the  property. 
But  is  a  purchaser  bound  to  know  absolutely  whether  his 
g-rantor  be  sing-le  or  married,  in  order  to  acquire  a  good 
title  to  the  land  conveyed? 

Manifestly  not  in  all  cases.  The  adjudications  upon 
this  subject  have,  it  is  believed,  substantially  settled  the 
general  rule  to  be,  that  if  the  purchaser  knows  the 
property  to  be  in  community,  he  gets  no  title  by  a  con- 
veyance from  one  of  the  consorts.  If  he  does  not  know 
this,  but  reasonable  inquiry  would  inform  him  of  it, 
equity  will  not  protect  him.  If,  however,  by  diligent  in- 
quiry he  cannot  ascertain  that  a  marriage  relation  exists, 
or  if  it  had  existed,  that  the  other  spouse  by  infidelity  or 
other  conduct  had  renounced  it,  and  that  no  title  had 
thereby  vested  in  such  spouse,  equity,  on  the  theory  of  an 
estoppel,  will  protect  his  title  against  the  assault  of  either 
or  both  members  of  the  community. 

In  our  state  the  property  and  pecuniary  rights  of  the 
husband  and  of  the  wife,  in  their  separate  capacities,  and, 
in  all  respects,  equal.  They  are  placed  on  the  same  foot- 
ing as  regards  their  separate  property,  whether  acquired 
before  or  after  marriage,  and  the  separate  property  of 
either  is  exempt  from  the  debts  of  the  other,  whether  con- 
tracted dum  sola^  or  after  marriage. 

It  results,  therefore,  that  the  separate  debts  of  either 
spouse  must  be  acquitted  out  of  that  one's  separate 
property  and  not  out  of  the  separate  property  of  the  other. 
But,  since  the  husband  has  the  management,  control  and 
disposition  of  the  community  personalty  as  of  his  separate 
estate,  unquestionably  his  separate  debts,  both  nuptial  and 
ante-nuptial  may,  during  coverture,  be  satisfied  out  of  the 
same.     And,  it  would   seem,  that  the  wife's  ante-nuptial 
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debts  should  also  be  a  charg-e  upon  the  community  person- 
alty. 

The  statute,  however,  produces  a  singfular  result,  when 
considered  in  connection  with  debts  chargeable  against 
the  community  realty,  since  the  only  charges  authorized  to 
be  satisfied  out  of  such  property  are  the  debts  of  the  com- 
munity. A  barrier  is  thus  raised  to  the  satisfaction  of 
ante-nuptial  debts  out  of  any  property,  except  the  com- 
munity personality,  and  the  separate-  property  of  the 
spouse  contracting  the  same.  This  feature  of  the  statute 
amounts  to  an  exemption  of  community  realty  from  lia- 
bility for  ante-nuptial  as  well  as  all  separate  debts  of 
either  of  the  spouses  during  the  coverture.  This  makes  it 
possible  for  a  debtor,  no  matter  how  heavily  involved  he 
may  be  to  shake  oflf  his  creditors  effectually,  by  entering 
the  bonds  of  matrimony  and  covering  all  future  acquisi- 
tions with  the  shield  thrown  over  community  realty  by  the 
law,  so  that  the  bar  of  the  statute  of  limitations  will 
ultimately,  fall  between  him  and  his  creditors.  His  only 
concern  need  be  to  secure  to  himself  a  wife  sufficiently 
sound  physically  to  survive  the  statutory  period  of  limita- 
tions. 

This  feature  of  the  law  would  not  be  so  embarassing 
were  it  possible  for  the  interests  of  the  spouses  in  the 
community  realty  to  be  subject  to  partition  and  seizure  for 
the  separate  debts  of  the  spouses  during  coverture,  but  the 
rule  is,  however  to  the  contrary. 

What  are  and  what  are  not  community  debts  has  fur- 
nished a  field  for  speculation  and  doubt,  under  our  statute, 
which  remains  to  a  great  extent,  unsettled.  No  dis- 
tinction was  observed  in  the  Spanish  law,  in  treating  the 
liabilities  of  the  common  property  between  realty  and 
personalty.  Distinctions  exist  in  the  Code  Napoleon,  but 
in  no  wise  similar  to  those  created  by  the  innovations  of 
section  1,400.  The  husband,  having  the  power  of  admin- 
istration and  alienation  of  all  the  common  property,  unre- 
strained by  his  consort,  all  det)ts  and  obligations  created 
by  him,  whether  strictly  in   conjunction   with  his  office  as 
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liead  and  master  of  the  community  or  not,  may  be  acquit- 
ted out  of  the  community  property.  This  is  true  only  as 
to  personalty  in  Washing-ton;  hence,  a  delicate  question 
arises  as  to  what  debts  are  community  debts  and  subject 
to  be  executed  out  of  community  realty.  To  a  certain  ex- 
tent, the  disadvantages  springing*  from  the  restraint  on 
the  husband's  separate  debts  being  a  charge  on  the  com- 
munity realty,  are  compensated  by  the  presumption  that 
every  debt,  ex-contraetu,  created  by  the  husband  during* 
coverture,  is  prima  faciSy  a  community  debt.  This  state- 
ment, however,  itself  implies  that  there  may  be  debts 
created  by  the  husband  which  are  not  community  debts, 
and  which  cannot  be  satisfied  out  of  community  realty. 
The  presumption,  of  course,  is  a  mere  rule  of  evidence  and 
may  be  overthrown  by  showing  the  debt  to  be  the  separate 
debt  of  the  husband.  This  leads  us  to  consider  when  the 
obligations  of  the  husband  may  be  said  to  create  a  com- 
munity debt  and  when  not.  A  community  debt  would  sug- 
gest itself  as  one  contracted  in  the  ordinary  course  of  the 
husband's  business,  as  managing  agent  of  the  marital 
partnership,  whether  the  transactions  turn  out  to  be  of 
benefit  or  disadvantage  to  the  pecuniary  interests  of  the 
community,  so  long  as  the  husband  acts  in  good  faith  and 
not  in  fraud  of  the  rights  of  the  wife  and  third  persons. 
To  confine  community  debts  to  only  such  contracts  as 
result  in  a  benefit  to  the  community,  would  impose  on  the 
husband  and  all  who  deal  with  him,  on  the  faith  of  the 
community  property  being  a  security  for  their  debts,  the 
necessity  of  being  certain  that  the  contract  would  result  in 
a  benefit  to  the  community,  which,  manifestly,  could  not 
be  ascertained,  in  advance,  in  the  conduct  of  the  varying 
business  relations  of  every  day  life.  It  would  seem  that  if 
the  husband  were  acting  within  the  scope  of  his  powers, 
as  the  managing  agent  of  the  community,  all  obligations 
incurred  by  him  in  that  capacity,  should  impose  a  correla 
tive  obligation  upon  the  community  to  pay  the  same,  and 
should  be  a  legitimate  charge  on  all  community  property, 
.both  real  and  personal. 
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I  have  found  it  difficult  to  limit  myself  in  this  paper,  to 
the  few  points  heretofore  presented,  as  there  are  so  many 
others  which  may  seem  to  you  of  equally  g-rave  importance. 
I  trust,  however,  that  this  effort  may  be  productive  of  some 
good  in  bringing-  about  the  true  legal  view  applicable  to 
the  questions  here  discussed. 

The  community  system,  as  a  department  of  jurisprudence 
opens  a  field  of  inexhaustible  study  and  research;  and  our 
courts,  while  to  some  extent,  have  been  ploughing  in  new 
fields  in  which  they,  without  precedent,  could  run  their 
furrows  in  any  direction  their  judgment  dictated;  we 
should  congratulate  ourselves  that  they  have  thus  far 
given  us  such  clear  and  reg-ular  courses  for  future  guid- 
ance, which  to  a  great  extent,  have  lightened  our  labors. 

Unmistakably,  proper  legislation  could  simplify  our 
present  system  without  impairing  its  symmetry  or  endan- 
gering the  rights  acquired  or  to  be  acquired  thereunder. 

The  community  system,  in  its  purity,  presents,  without 
question,  the  fairest  and  most  equitable  statils  by  which 
the  property  rights  of  married  persons  may  be  governed, 
which  the  genius  of  either  ancient  or  modern  legislation 
has  devised,  and,  when  not  too  rigidly  construed,  as  in  the 
light  of  the  common  law,  but  with  liberality,  and  in 
unison  with  the  fundamental  principles  of  the  law  itself, 
it  produces  an  adjustment  of  property  rights  between  the 
spouses  which  is  in  perfect  accord  with  that  harmony 
necessary  in  domestic  relations.  I  trust  it  may.  never 
cease  to  be  a  part  of  our  laws,  until  a  better  system  may 
be  devised  than  that  offered  by  the  common  law  of  Eng*- 
land,  or  of  any  state  following  its  jurisprudence. 
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APPENDIX  **B." 

Address  of  John  Arthur,  of  Seattle,  President  of  the 
Washingfton  State  Bar  Association. 

Subject:       LAWYERS     IN     THEIR     RELATIONS     WITH 

THE  State. 

Gentlemen  of  the  Washing'ton  State  Bar  Association : 

Sir  William  Blackstone  tells  us  that  in  knowledg-e  of  the 
laws  and  constitution  of  their  country  **the  g^entlemen  of 
England  have  been  more  remarkably  deficient  than  those 
of  all  Europe  besides.  In  most  of  the  nations  on  the  con- 
tinent, where  the  civil  or  imperial  law,  under  different 
modifications,  is  closely  interwoven  with  the  municipal 
laws  of  the  land,  no  gentleman,  or  at  least,  no  scholar,"  he 
«ays,  **  thinks  his  education  is  completed  till  he  has  at- 
tended a  course  or  two  of  lectures,  both  upon  the  Institutes 
of  Justinian  and  the  local  constitutions  of  his  native  soil, 
under  the  very  eminent  professors  that  abound  in  their  sev- 
eral universities.  And  in  the  northern  parts  of  our  own 
island,  where,  also,  the  municipal  laws  are  frequently  con- 
nected yj'xWi  the  civil,  it  is  difficult  to  meet  with  a  person 
of  liberal  education  who  is  destitute  of  a  competent  knowl- 
edge in  that  science  which  is  to  be  the  guardian  of  his  nat- 
ural rights  and  the  rule  of  his  civil  conduct." 

"I  think  it,"  says  the  great  commentator,  **an  undenia- 
ble position,  that  a  competent  knowledge  of  the  laws  of 
that  society  in  which  we  live  is  the  proper  accomplishment 
of  every  gentleman  and  scholar;  a  highly  useful,  I  had  al. 
most  said  essential,  part  of  a  liberal  and  polite  education. 
And  in  this  I  am  warranted  by  the  example  of  ancient 
Some,  where,  as  Cicero  informs  us,  the  very  boys  were 
obliged  to  learn  the  twelve  tables  by  heart,    as   a  carmen 
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necessariuniy  or  indispensable  lesson,  to  imprint  on  thefr 
tender  minds  an  early  knowledge  of  the  laws  and  constitu- 
tion of  their  country," 

After  demonstrating  the  utility  of  some  general  ac- 
quaintance with  the  law  of  the  land,  by  pointing  out  its 
particular  uses  in  various  relations  of  life,  Blackstone 
proceeds: 

'*Yet,  further:  most  gentlemen  of  considerable  property,, 
at  some  period  or  other  in  their  lives,  are  ambitious  of  rep- 
resenting their  county  in  Parliament;  and  those  who  are 
ambitious  of  receiving  so  high  a  trust  would  also  do  well 
to  remember  its  nature  and  importance.  They  are  not 
thus  honorably  distinguished  from  the  rest  of  their  fellow 
subjects  merely  that  they  may  privilege  their  persons, 
their  estates  or  their  domestics;  that  they  may  list  under 
party  banners;  may  grant  or  withhold  supplies;  may  vote 
with  or  against  a  popular  or  unpopular  administration; 
but  upon  considerations  far  more  interesting  and  import- 
apt.  They  are  the  guardians  of  the  English  Constitution; 
the  makers,  repealers  and  interpreters  of  the  English  laws; 
delegates  to  watch,  to  check  and  to  avert  every  dangerous 
innovation;  to  propose,  to  adopt  and  to  cherish  any  solid 
and  well-weighed  improvement;  bound  by  every  tie  of  na- 
ture; of  honor  and  of  religion,  to  transmit  that  Constitu- 
tion and  those  laws  to  their  posterity,  amended,  if  possible, 
at  least,  without  any  derrogation.  And  how  unbecoming 
must  it  appear  in  a  member  of  the  legislature  to  vote  for  a 
new  law  who  is  utterly  ignorant  of  the  old?  what  kind 
of  interpretation  can  he  be  enabled  to  give  who  is  a 
stranger  to  the  text  upon  which  he  comments! 

**  Indeed,  it  is  perfectly  amazing  that  there  should  be  no 
other  state  of  life,  no  other  occupation,  art  or  science  in 
which  some  method  of  instruction  is  not  looked  upon  as  re- 
quisite, except  only  the  science  of  legislation,  the  noblest 
and  most  difficult  of  any.  Apprenticeships  are  held  neces- 
sary to  almost  every  art,  commercial  or  mechanical;  along 
course  of  reading  and  study  must  form  the  divine,  the  phy- 
sician and  the  practical  professors  of  the  laws;   but  every 
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man  of  superior  fortune  thinks  himself  born  a  legislator* 
Yet  TuUy  was  of  a  different  opinion:  'It  is  necessary/  says 
he,  'for  a  senator  to  be  thoroughly  acquainted  with  the 
constitution;  and  this,'  he  declares,  *  is  a  knowledge  of  the 
most  extensive  nature,  a  matter  of  science,  of  diligence,  of 
reflection,  without  which  no  senator  can  possibly  be  fit  for 
his  office.'" 

My  attention  was,  within  the  past  month,  forcibly  re- 
called to  these  observations  of  Blackstone  by  an  account  of 
the  doings  of  a  political  convention  held  at  the  capital  of 
this  state  for  the  selection  of  delegates  to  a  state  conven- 
tion called  to  nominate  candidates  for  judges  of  the  Su- 
preme Court  and  representatives  in  Congress.  The  con- 
vention adopted  a  resolution  instructing  its  delegates  to  op- 
pose the  nomination  of  any  lawyer  for  Congress.  The 
state  convention,  evidently  in  sympathy  and  close  touch 
with  the  prescriptive  spirit  of  the  resolution,  placed  in 
nomination  for  Congress  men  who  are  not  lawyers  and  who 
belong  to  organizations  avowedly  antagonistic  to  the  legal 
profession. 

All  the  legislative  powers  of  the  government  of  the  Un- 
ited States  are  vested  in  a  body  to  which  it  is  proposed  to 
send  these  men.  It  is  the  duty  of  Congress  *'to  make  all 
laws  which  shall  be  necessary  and  proper  for  carrying  into 
execution  "  the  varied  and  extensive  powers,  purposes  and 
duties  of  the  government  of  the  Republic.  The  organiza- 
tions and  the  political  party  referred  to  take  the  ground 
that  the  proper  men  to  make  such  laws  are  men  ignorant 
of  the  existing  laws  and  incompetent  to  draft  a  new  law 
upon  any  subject.  They  feel  that  in  their  warfare  upon 
all  these  institutions  of  society  which  are  the  product  of 
the  experience,  evolution  and  development  of  ages,  it  is 
incumbent  upon  them  to  discredit  the  character  and  judg- 
ment of  every  man  and  profession  given  to  the  study  of 
the  origin  and  growth  of  such  institutions.  The  legal  pro- 
fession pursues  this  study  more  intelligently,  steadily  and 
systematically  than  any  other  body  of  men  in  the  world. 
For  this  reason  it  is  viewed  with  especial  disfavor  by  those 
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who  are  eng^ag^ed  in  a  war  of  destruction  upon  the  settled 
order  of  things,  and  who  are  fired  with  fanatical  zeal 
ag'ainst  a  state  of  society  which  they  claim  to  be  the  cul- 
mination and  crown  of  centuries  of  oppression,  injustice 
and  wrong-doing'. 

Fanaticism  of  every  kind  develops  strong  hostility  to  the 
legal  profession.  The  Puritans  in  England,  like  the  pop- 
ulists of  the  United  States,  manifested  a  strong  antipathy 
to  lawyers,  whom  they  bitterly  reviled  as  '*the  sons  of 
Zeruiah."  They  were  opposed  to  lawyers  sitting  in  Par- 
liament, except  such  as  had  borne  arms  for  the  Common- 
wealth. 

The  furious  and  fanatical  Lord  George  Gordon  rioters, 
a  little  over  a  century  ago,  laid  siege  to  the  Temple  for  the 
avowed  purpose  of  ''killing  the  lawyers."  The  Puritans 
of  New  England  were  inflamed  with  like  hostility  to  the 
lawyers.  In  1663  the  colony  of  Massachusetts  Bay  enacted 
a  law  disqualifying  them  for  membership  in  the  colonial 
legislature.  In  Rhode  Island,  even  after  establishment  of 
the  Republic,  it  was  proposed  in  constitutional  convention 
to  disqualify  them  for  membership  in  either  house  of  the 
state  legislature. 

The  large  landholders  of  England,  to  whom  Blackstone 
especially  directed  the  words  I  have  quoted,  have  always 
shown  dislike  of  the  lawyers,  as  well  as  indiflference  to  the 
study  of  the  law;  a  dislike  caused  in  large  measure,  per- 
haps, by  the  superior  learning  and  ability  of  the  lawyers, 
which  enabled  them,  in  spite  of  comparative  poyerty  and 
humble  lineage,  to  forge  to  the  front  as  leaders.  After 
Lord  Thurlow  had,  by  sheer  force  of  aggressive  ability,  at- 
tained the  woolsack,  he  was  on  one  occasion  tatmted  by 
the  Duke  of  Grafton  with  his  plebeian  origin.  Thurlow 
fixed  his  "terrible  black  eyes  "  upon  the  insolent  aristocrat, 
surveyed  him  deliberately  from  head  to  foot,  and  in  a  grand 
voice  said:  "  I  am  amazed."  There  ensued  a  fearful  pause 
during  which  the  hereditary  possessor  of  many  acres  shud- 
dered at  his  own  meanness  and  at  his  antagonist's  revenge, 
and  then,  in  a  louder  tone,  Thurlow  went  on:    "Yes,  my 
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lords,  I  am  amazed  at  his  grace's  speech.  The  noble  duke 
cannot  look  before  him,  behind  him,  or  on  either  side  of 
him  without  seeing  some  noble  peer  who  owes  his  seat  in 
this  House  to  successful  exertions  in  the  profession  to 
which  I  belong.  Does  he  not  feel  that  it  is  as  honorable 
to  owe  it  to  these  as  to  being  the  accident  of  an  accident? 
To  all  these  noble  lords  the  language  of  this  noble  duke  is 
as  applicable  and  insulting  as  it  is  to  myself,  but  I  don't 
fear  to  meet  it  single  and  alone.  No  one  venerates  the 
peerage  more  than. I  do;  but,  my  lords,  I  must  say  that  the 
peerage  solicited  me,  not  I  the  peerage.  Nay,  more,  I  can 
and  will  say  that,  as  a  peer  of  Parliament,  as  Speaker  of 
this  right  honorable  House,  as  Keeper  of  the  Great  Seal, 
as  Guardian  of  his  Majesty's  conscience,  as  Lord  High 
Chancellor  of  England — Nay,  even  in  that  character  alone 
in  which  the  noble  duke  would  think  it  an  affront  to  be 
considered,  as  a  man — I  am  at  this  moment  as  respectable 
— I  beg  leave  to  add,  I  am  at  this  moment  as  much  res- 
pected— as  the  proudest  peer  I  now  look  down  upon." 

The  disposition  of  lawyers  to  discuss  public  measures 
and  policies  with  thoroughness,  to  prove  all  things  and 
hold  fast  to  those  which  are  good,  has  constantly  added 
fuel  to  the  wrath  of  those  disqualified  by  intellectual  pov- 
erty or  by  the  want  of  proper  training  to  bear  an  import- 
ant or  eflfective  part  in  such  discussions;  whence  the  ene- 
mies of  constitutional  government,  from  Carlyle  down  to 
the  noisy  street  brawler,  have  taunted  the  lawyers  with 
devoting  too  much  of  the  time  of  legislative  bodies  to  use- 
less talk. 

An  apt  answer  to  these  taunts  is  furnished  by  John  Stu- 
art Mill  in  his  '^Considerations  on  Representative  Government:^' 

*•  There  has  seldom  been  more  misplaced  derision.  I 
know  not  how  a  representative  assembly  can  more  usefully 
employ  itself  than  in  talk,  when  the  subject  of  the  talk  is 
the  great  public  interests  of  the  country,  and  every  sen- 
tence of  it  represents  tne  opinion  either  of  some  important 
body  of  persons  in  the  nation,  or  of  an  individual  in  whom 
such  body  have  reposed  their  confidence.     A  place  where 
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every  interest  and  shade  of  opinion  in  the  country  can  have 
its  cause  even  passionately  pleaded  in  the  face  of  the  gfov- 
ernment  and  all  other  interests  and  opinions,  can  compel 
them  to  listen,  and  either  comply  or  state  clearly  why  they 
do  not,  is,  in  itself,  if  it  answered  no  other  purpose,  one  of 
the  most  important  political  institutions  that  can  exist 
anywhere,  and  one  of  the  foremost  benefits  of  free  govern- 
ment." 

When  Peter,  the  Great,  witnessed  in  London  the  power 
of  the  courts  in  restricting  the  scope  of  despotism,  and  the 
influence  of  the  lawyers  in  shaping  the  decisions  of  the 
courts,  he  declared  that  upon  his  return  to  Russia  he  would 
put  to  death  all  the  lawyers  in  his  dominions.  The  radi- 
cal wing  of  the  proletariat  of  America  shares  the  same 
spirit  and  would,  if  in  its  power,  inflict  the  same  penalty. 
This  is  the  more  extraordinary  because  the  common  people 
owe  chiefly  to  the  lawyers  the  liberties  and  consequent 
prosperity  which  they  enjoy.  From  the  days  of  Demosthe- 
nes and  Cicero  to  our  own,  it  is  the  lawyers  who  have  been, 
of  all  classes,  the  most  zealous,  most  intelligent  and  most 
influential  friends  and  advocates  of  the  plain  people,  and 
have  done  most  to  extend  the  protecting  shield  of  govern- 
ment over  every  human  being,  how  humble  or  helpless  so- 
ever. Of  the  four  great  emancipation  movements  of  this 
century,  the  heroes  of  three  were  lawyers— Henry  Brougham, 
Daniel  O'Connell  and  Abraham  Lincoln.  Lawyers  can 
flourish  only  in  free  countries.  Greece,  Rome,  France, 
England  and  America  are  the  countries  in  which  they  have 
reached  the  summit  of  influence  and  power.  To  these 
countries  is  the  world  indebted  for  its  liberties.  Without 
them,  the  world  would  never  have  been  a  fit  habitation  for 
man.  Law  is  the  mother  of  liberty,  and  the  lawyer  is  its 
nurse.  It  is  as  champions  of  freedom  that  lawyers  have 
won  their  greatest  renown.  No  other  service  or  duty  has^ 
appealed  so  powerfully  to  their,  or  so  fully  developed  and 
enlisted  their  highest  capacities.  In  pleading  for  the 
rights  of  man  and  resisting  the  lawless  sway  of  despots, 
they  have  attained  their  highest  stature  and  have  taken 
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rank  with  the  noblest  benefactors  of  mankind.     Compared 

to  their  services  as  pioneers  of  liberty  reg-ulated  by  law, 

their  achievements  as  counsel  for  private  litig^ants  are  but 

'*  Sport  for  a  day,  t<»  perish  in  the  night. 

The  foam  upon  the  waters  not  so  light.*' 

Who  was  the  John,  the  Baptist,  of  the  American  Revolu- 
tion? A  lawyer,  Samuel  Adams.  For  more  than  twenty 
jears  before  his  disciples  "fired  the  shot  heard  around  the 
world  "  he  was,  in  speech  after  speech,  and  pamphlet  after 
pamphlet,  constantly  instilling  into  the  minds  and  stamp- 
ing* upon  the  hearts  of  the  colonists  those  everlasting  prin- 
ciples of  liberty  and  independence  which  form  the  ground- 
work of  the  great  Declaration.  It  was  of  him  that  Hutch- 
inson, replying  to  a  suggestion  of  silencing  him  by  office 
or  pension,  wrote  to  the  British  Government:  '*Sucii  is  the 
obstinacy  and  inflexible  disposition  of  the  man  that  he 
never  can  be  conciliated  by  any  office  or  gift,  whatever," 
It  was  this  lawyer  who,  in  the  words  of  a  contemporary 
statesman,  '*was  born  and  tempered  a  wedge  of  steel  to 
split  the  knot  of  lignum  vitae  which  tied  North  America  to 
Great  Britain." 

** For  fifty  years,"  says  the  same  statesman,  "his  pen, 
his  tongue,  his  activity  were  constantly  exerted  for  his 
country  without  fee  or  reward."  Has  such  virtue  ever  been 
exhibited  by  any  of  those  who  take  upon  themselves  to  in- 
sult and  slander  the  legal  profession  as  a  body?  Never; 
nor  is  it  at  all  likely  that  it  ever  will  be. 

What  student  of  the  Revolution  can  overlook  the  ines- 
timable services  rendered  to  independence  and  freedom  by 
that  other  Massachusetts  lawyer,  James  Otis?  Referring 
to  his  great  argument  in  1760  on  the  Writs  of  Assistance, 
John  Adams  says:  "But  Otis  was  a  flame  of  fire!  With  a 
promptitude  of  classical  allusions,  a  depth  of  research,  a 
rapid  summary  of  historical  events  and  dates,  a  profusion 
of  legal  authorities,  a  prophetic  glance  of  his  eye  into  fu- 
turity, and  a  torrent  of  impetuous  eloquence,  he  hurried 
away  everything  before  him.  American  independence  was 
then  and  there  born;  the  seeds  of  patriots  and  heroes  were 
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then  and  there  sown,  to  defend  the  vigorous  youth,  the 
non  sine  diis  animosus  infans.  Every  man  of  a  crowded  au- 
dience appeared  to  me  to  g^o  away,  as  I  did>  ready  to  take 
arms  ag^ainst  writs  of  assistance."  Who  stirred  the  soul  of 
Virginia  with  the  declaration  '*  Give  me  liberty  or  give  me 
death!"  ?  Was  it  not  the  lawyer,  Patrick  Henry?  Was  it 
not  another  Virginian  to  whom  we  owe  the  immortal 
words  of  the  great  declaration,  itself?  What  leader  of  the 
proscriptive  proletariat  has  ever  conferred  so  great  a  bene- 
fit upon  mankind?  Where  in  history  can  we  find  a  loftier 
character  and  purer  patriot  than  that  lawyer  of  the  Revo- 
lution, John  Jay?  For  whom  can  greater  credit  be  claimed 
in  the  transcendently  important  work  of  embodying  the 
military  results  of  the  revolution  in  the  very  framework  of 
the  Republic  than  for  those  other  lawyers,  Alexander 
Hamilton  and  James  Madison? 

What  need  to  cite  any  more  names  of  lawyers  who  bore 
an  honorable  and  distinguished  part  in  the  establishment 
of  American  liberty  and  independence,  as  John  Adams, 
Fisher  Ames,  Roger  Sherman,  Charles  Cotesworth  Pinck- 
ney,  Oliver  Ellsworth  and  John  Marshall?  Enough  has 
probably  been  said  to  illustrate  the  observation  of  a  histo- 
rian of  the  time,  that  *'it  was  a  peculiarity  of  the  Ameri- 
can Revolution  that  while  it  had  its  great  strength  in  the 
sympathy  of  the  mass  of  the  people,  its  first  impulses  and 
guiding  principles  originated  with  men  of  station,  and 
chiefly  of  the  legal  profession.** 

This  bright  record  of  service  to  free  government  and 
popular  institutions  has  been,  from  that  day  to  this,  con- 
tinually supplemented  by  unfaltering  attachment  to  the 
fundamental  principles  of  the  Republic  on  the  part  of  the 
legal  profession  in  the  United  States. 

The  lawyers  have  been,  in  every  stage  of  our  progress, 
the  especial  champions  of  free  thought,  popular  instruc- 
tion, unrestricted  discussion  and  untrammelled  action;  they 
have  been  the  strongest  enemies  of  class  privileges,  mili- 
tary domination,  sectarian  fanaticism  and  lawless  vio- 
lence. 
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Such  being-  the  facts  of  history,  how  are  we  to  account 
for  the  prevalence  among  the  working  classes  of  the  pro- 
scriptive  opposition  and  hostility  to  lawyers  which  has 
been  already  alluded  to. 

One  easy  and  obvious  explanation  is,  that  the  noisy  la- 
bor agitators  who  excite  this  feeling  among  uninstructed 
and  thoughtless  persons  are,  themselves,  almost  wholly  ig- 
norant of  the  history  of  the  American  Republic,  as,  indeed, 
of  all  other  history.  They  do  not  know  the  facts  to  which 
brief  reference  has  been  made.  All  that  they  know,  or 
car^  to  know,  is,  that  Jay  Gould  and  other  notoriously 
dishonest  stock  gamblers  and  railroad  wreckers  have  been 
abfc  4d  secure  the  services  of  David  Dudley  Field  and  of 
other  able  and  unprincipled  lawyers.  This  is  a  fact  which 
they  see  and  understand,  and  from  it  they  conclude  and  de- 
clare that  the  whole  profession  is  venal  and  unprincipled. 
They  ignore  the  fact  that  hundreds  of  thousands  of  work- 
men, of  all  grades  and  classes,  have  also  voluntarily  en- 
tered into  the  service  of  Jay  Gould  and  his  fellow-specula- 
tors; and  that,  if  it  were  dishonest,  disgraceful  and  un- 
principled so  to  do,  it  is  quite  as  fair  to  denounce  and  stig- 
matize the  whole  body  of  workingmen  for  being  venal  and 
unprincipled  as  it  is  to  visit  such  condemnation  upon  the 
whole  legal  profession.  This  is  the  remorseless  logic  of 
the  situation,  and  the  blatherskite  revilers  of  the  profess 
sion  cannot  escape  from  it.  Both  deductions  are,  of  course, 
equally  unfair  and  unwarranted.  The  lawyers  of  America 
have  not  ceased  to  be  a  high-minded  and  patriotic  body  of 
men  simply  because  some  of  their  number  have,  for  large 
fees,  countenanced  and  assisted  in  organizing  gigantic 
schemes  of  knavery  and  plunder,  nor  have  the  workingmen 
of  the  whole  country  lost  their  character  and  standing  as 
good  citizens  because  some  of  their  number  have  taken 
employment  under  corporations  controlled  by  knaves  and 
plunderers.  The  legal  profession  is  still  sound  to  the  core; 
so  is  the  great  body  of  workingmen. 

Another  explanation  is,  that  impatient  and  rattle-brained 
reformers  have  a  deep  and  natural  dread  of  the  process  of 
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careful  analysis  and  dissection  to  which  lawyers  are  wont 
to  subject  all  fads,  theories  and  propositions.  The  trained 
lawyer  takes  nothing  for  granted.  He  demands  proof;  if 
it  be  not  forthcoming,  he  refuses  to  be  persuaded.  Wild 
statements,  unsupported  by  facts,  do  not  carry  him  oflF  his 
feet;  he  keeps  his  head  cool,  and  is  given  to  pricking  bub- 
bles. The  excited  advocate  of  immediate  and  sweeping 
changes  in  the  constitution  of  society  inevitably  dislikes 
so  strongly  equipped  and  well-balanced  an  opponent,  and 
cries  out  against  all  lawyers.  I  am  referring  now  to  a 
class  of  envious,  malignant,  blatant  and  self-seeking  dis- 
turbers who  impudently  pose  before  the  country  as  reform- 
ers, but  who  are  nowise  entitled  to  that  grand  name.  Of 
genuine  reformers,  the  friends  and  benefactors  of  the  hu- 
man race,  I  could  speak  only  with  unfeigned  sympathy  and 
heartfelt  admiration.  They  have  ever  been  the  salt  of  the 
earth,  the  flower  of  humanity.  Without  adverting  to  the 
great  names  of  earlier  ages,  by  whose  moral  genius  and 
sacrifices  the  worldOwas  lifted  to  the  plane  of  civilization, 
how  distinctly  baser  our  modem  life  would  have  been  with- 
out such  men  as  Savonarola,  Francis  of  Assisi,  John  Wes- 
ley, George  Whitefield,  Edward  Irving,  Bdmund  Burke, 
Jeremy  Bentham,  Richard  Cobden,  John  Stuart  Mill,  Wil- 
liam Lloyd  Garrison,  Wendell  Phililps,  and  Ralph  Waldo 
Emerson,  not  to  mention  the  living  Tolstoi  and  Gladstone! 
These  men  gave  their  lives  to  the  combat  with  vice,  sin, 
class  selfishness,  human  bondage  and  persecuting  bigotry; 
they  were  true  reformers  and  sought  to  eradicate  the  evils 
and  wrongs  of  society  and  strengthen  its  moral  fabric.  Of 
each  of  them  and  his  work  we  can  say  with  Whittier: 

"  I  looked:  aside  the  dust-cloud  rolled; 

The  waster  seemed  the  builder,  too; 
Upspring^ing-  from  the  ruin'd  old 
I  saw  the  new. 

# 
*•  'Twas  but  the  ruin  of  the  bad. 

The  wasting  of  the  wrong*  and  ill; 
Whate'er  of  good  the  old  time  had 
Was  living  still.        ♦        ♦        ♦ 
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"Grown  wiser  for  the  lesson  given, 

I  fear  no  longer,  for  I  know 
That,  where  the  share  is  deepest  driven 
The  best  fruits  grow. 

"The  outworn  rite,  the  old  abuse, 

The  pious  fraud  transparent  grown; 
The  good  held  captive  in  the  use 
Of  wrong  alone — 

"These  wait  their  doom  from  that  great  law 
Which  makes  the  past  time  serve  to-day; 
And  fresher  life  the  world  shall  draw 
From  their  decay.'* 

The  iealousy  of  lawyers  as  participants  in  public  affairs 
is  also  felt  and  encourag-ed  by  that  class  of  persons  known 
as  professional  politicians.  This  class  pursues  politics  as 
a  means  of  livelihood  and  aims  to  secure  every  place  in  the 
public  service  outside  of  the  judiciary.  Being  as  a  matter 
of  necessity  untiring  and  sleepless  in  its  vigilance,  it  pos- 
sesses many  advantages  denied  to  the  public-spirited  man 
who  takes  part  in  politics  only  for  the  purpose  of  discharg- 
ing his  duty  as  a  citizen,  and  trying  to  compass  the  pre- 
dominance of  the  principles  which  he  holds.  The  steady 
lowering  of  the  standard  of  honor,  character  and  accom- 
plishments in  our  public  life  is  largely  due  to  the  growth 
of  this  class  and  its  usurpation  of  those  public  stations  and 
functions  which,  in  former  days,  were  in  general  held  ancf 
performed  by  men  of  education,  integrity  and  high  social 
worth. 

The  millionaire  is  another  character  who  nowadays  as- 
pires to  those  public  honors  which  used  to  be  conferred  only 
upon  distinguished  lawyers  who  had  shown  eminent  fitness 
for  the  advocacy  of  great  causes  and  had  rendered  valuable 
services  to  the  state.  The  possession  of  great  wealth  does 
not  seem  to  satisfy  him,  although  everything  else  in  life 
has  been  subordinated  to  its  acquisition:  he  longs  to  be- 
come a  senator  in  Congress,  and,  having  no  just  claim  to 
the  distinction,  he  buys  the  title  and  rank  away  from  the 
able  and  learned  lawyer  who  could  fill  the  place  with  credit 
to  himself  and  benefit  to  the  country.     The  millionaire  in 
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the  United  States  Senate  is  doings  more  than  any  other 
agency  to  sow  and  spread  among  the  people  discontent 
with  our  later  political  development  and,  in  many  cases, 
even  with  the  form  and  character  of  our  institutions.  It  is 
hardly  too  strong  to  say  that  he  is  a  dangerous  public  en- 
emy. He  is  the  very  personification  of  the  corrupting^ 
power  of  wealth.  He  exemplifies  in  his  person  the  sad 
degradation  of  our  highest  deliberative  body  and  the  de- 
moralized condition  of  the  public  mind.  It  is  the  duty  of 
every  patriot  to  denounce  and  resist  him,  and  scourge  him 
away  from  the  legislative  hall  which  he  dishonors.  The 
Senate  Chamber  should  have  over  its  portals  this  inscrip- 

tion: 

'*  I^et  such,  such  onlj,  tread  this  sacred  floor, 
Who  dare  to  love  their  country  and  be  poor." 

In  a  young  state  such  as  Washington,  it  is  the  impera- 
tive duty  of  the  legal  profession  to  take  an  active  part  in 
shaping  its  policy  and  guiding  its  footsteps,  remembering 

that 

'*  As  the  twig  is  bent,  the  tree's  inclined." 

What  model  shall  we  adopt — Massachusetts  or  Califor- 
nia? I  need  not  wait  for  you  to  answer:  to  a  man  you 
prefer  that  Washington  should  tread  tho  path  of  honor 
and  virtue  blazed  for  us  by  the  Old  Bay  State.  With  all 
its  wealth,  Massachusetts  never  sent  a  millionaire  to  the 
United  States  Senate.  Railroad  kings  and  wholesale  li- 
quor dealers  must  not  presume  to  ask  that  proud  old  com- 
monwealth for  the  senatorial  toga  worn  by  her  Websters 
and  Sumners.  Nor  is  it  solely  in  the  matter  of  its  repre- 
sentation in  Congress  that  we  should  closely  study  and  f  oK 
low  the  inspiring  example  of  Massachr setts.  The  judic- 
iary of  that  state  challenges  our  admiration  and  imitation. 
Let  us  try  to  make  ours  like  unto  it.  In  this  respect  an 
important  duty  devolves  upon  the  Bar. 

From  its  ranks  the  judges  are  taken;  to  its  ranks  do  they 
return  at  the  close  of  their  judicial  service.  The  glory  of 
the  Bench  is  reflected  on  the  Bar,  while  its  weakness  tends 
in  many  ways  to  lower  the  tone  and  impair  the  usefulness 
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of  the  profession.  A  strong  Bench  ensures  a  strong  Bar; 
but  under  the  system  of  manifestly  inadequate  salaries  for 
judges,  a  strong  Bar  cannot  ensure  a  strong  Bench. 
Such  a  system  are  we  laboring  under.  Is  it  possible  for  us 
to  overcome  the  popular  prejudice  against  high  salaries 
for  the  judiciary?  If  it  is  not,  we  may  as  well  submit 
without  murmuring  to  the  assured  prospect  of  a  Bench  un- 
equal to  the  very  high  requirements  of  litigation  in  this 
state.  A  poorly-paid  Bench  will  inevitably  be  a  poorly 
manned  Bench.  Lawyers  of  the  requisite  learning  and 
ability  will  not  look  to  it  as  the  crown  and  garland  of  pro- 
fessional success,  but  rather  as  a  retreat  for  mediocrity. 
This  is  bad  for  the  people;  the  chief  sufferers  from  such  a 
condition  are  and  ever  will  be  the  very  persons  who  most 
violently  oppose  what  they  call  high  salaries  for  the 
judges,  but  what  we  consider  very  moderate  compensation 
for  the  performance  of  the  most  important  of  all  services. 
It  is  the  mass  of  the  people  who  are  most  deeply  interested 
in  having  an  able  and  incorruptible  judiciary.  Can  they 
not  be  taught  to  see  this  fact?  I  believe  they  can,  and 
that  it  is  the  duty  of  the  Bar  to  press  it  upon  their  atten- 
tion unceasingly  until  they  fully  comprehend  its  import* 
We  have  witnesssd  in  Washington  the  disgraceful  and  pre- 
posterous spectacle  of  the  two  principal  oflScers  of  the 
Court  each  earning  from  four  to  six  times  as  much  every 
year  as  the  judge  whose  orders  they  carried  out.  Could 
such  a  thing  be  allowed  to  exist  for  six  months  in  a  really 
civilized  community?  No,  nor  for  six  days.  In  such  a 
community  the  highest  salaries  would  be  paid  to  judges 
and  teachers.  This  is  an  infallible  standard  by  which  to 
measure  the  degree  of  enlightenment  achieved  by  a  people. 
Our  judicial  salaries  in  this  state  ought  to  be  doubled. 
It  is  the  duty  of  the  Bar  to  open  the  campaign  for  that 
patriotic  purpose — for  such  it  is.  The  Bar  can  accom- 
plish it  by  earnest  advocacy  and  frank,  honest  discussion. 
The  people  are  not  dishonest,  mean  or  niggardly;  they 
are  true-hearted,  but  short-sighted.  Let  us  try  to  extend 
their  vision  over  the  past  and  the  future*     The  man  who 
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cannot  look  back  very  far  is  also  the  man  who  cannot  look 
forward  very  far.  Let  the  averag^e  voter  g-et  it  into  his 
head  that  it  is  to  his  highest  interest  to  have  a  well-paid, 
able  and  pure  Bench — as  every  lawyer  knows  that  it  is — 
and  the  battle  is  won.  I  am  satisfied  that  the  Bar  of  this 
state  is  able  to  perform  this  task,  even  though  in  many 
cases  it  should  call  for  the  trepanning  process.  All  that  is 
necessary  are  the  honesty  and  courage  to  tell  the  people  the 
truth,  and  to  keep  on  telling  it  until  the  scales  are  re- 
moved from  their  eyes  and  and  they  see  it  in  its  full  pro- 
portions. 

With  great  deference,  I  propose  this  as  one  of  the  pur- 
poses to  be  accomplished  by  the  Washington  State  Bar 
Association. 

*'Next  after  wealth,"  says  James  Bryce,  the  philosophi- 
cal, statesmanlike  author  of  '^  The  American  CommonweaUh" 
'*  education  and  power  may  be  taken  to  be  the  two  elements 
or  qualities  on  which  social  standing  in  a  new  and  demo- 
cratic country  depends.  As  respects  education,  the  Bar  (in 
the  United  States)  stands  high,  higher  it  would  seem  than 
either  of  the  two  other  learned  professions  or  than  their 
new  sister,  journalism.  Most  lawyers  have  had  a  college 
training  and  are,  by  the  necessity  of  their  employments, 
persons  of  some  mental  cultivation;  in  the  older  towns  they 
(in  conjunction  with  the  professors  of  the  University, 
where  there  is  one)  form  the  intellectual  elite  of  .the  place, 
and  maintain  worthily  the  literary  traditions  of  the  Roman, 
French  and  English  Bar." 

I  take  this  to  be  as  true  of  the  Bar  of  Washington  as  it 
is  of  the  Bar  of  the  country  at  large.  Such  a  position  en- 
tails large  responsibilities  to  the  whole  state.  IftMesse 
oblige.  The  law  is  peculiarly  our  care.  It  should  be  our 
permanent  aim  to  make  it  in  reality,  as  it  is  in  theory,  the 
perfection  of  human  reason,  and  to  make  it  the  supreme 
arbiter  in  all  the  concerns,  controversies  and  vicissitudes 
of  life.  The  great  patriot,  soldier  and  statesman  for  whom 
this  state  was  named  has  furnished  us  many  noble  exam- 
ples for  our  guidance.     For  nothing  was  he  more  solicitous 
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than  for  the  supremacy  of  the  law  in  all  conditions  and 
circumstances.  He  would  not  move  a  soldier  to  suppress 
the  Whiskey  Insurrection  of  1793  in  Western  Pennsylvania- 
until  the  Judgfe  of  the  United  States  District  Court  had 
certified  that  the  Marshal  was  unable  to  execute  his  war- 
rants. The  more  we  emulate  the  character  and  follow  the 
example  of  Georgfe  Washington  the  more  progfress  will  we 
make  towards  the  attainment  of  Sir  William  Jones'  ideal 

State  formed  by — 

**xneii,  high-  minded  men. 
«        «        *        * 

Men,  who  their  duties  know. 

But  know  their  rights,  and,  knowing,  dare  maintain; 

Prevent  the  long-aimed  blow, 

And  crush  the  tyrant  while  they  rend  the  chain; 

«        *        *        « 

And  sovereign  law,  that  with  collected  will, 

0*er  thrones  and  globes  elate, 

Sits  empress,  crowning  good,  repressing  ill." 
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APPENDIX  **C." 
Paper  read  by  Frank  H.  Graves,  of  Spokane. 
Subject:      NON-P ARTISAN  SEI^ECTION  OF  THE  JUDIC- 
IARY. 
Gentlemen  of  the  Washingion  State  Bar  Association: 

To  appreciate  fully  the  importance  of  the  end  indicated 
by  the  title  of  this  paper,  it  will  be  desirable  to  consider 
briefly  some  of  the  more  patent  evils  of  the  partisan  judic- 
iary; because  it  follows,  almost  without  saying-,  that,  from 
a  partisan  selection,  a  partisan  judiciary  results.  The 
rule  is  perhaps  not  absolutely  universal,  but  exceptions  to 
it  are  so  rare  and  attract  such  marked  attention  from  gen- 
tlemen of  the  bar  that  they  may  be  assumed  to  prove  the 
rule. 

The  partisan  decision  of  political  questions  is  most  prom- 
inent in  the  minds  of  men  in  viewing  the  evils  of  a  parti- 
san judiciary.  The  human  mind  is  so  constituted  that  it 
must  act  upon  the  lines  of  its  preconceived  ideas  and  train- 
ing. This  law  is  not  changed  in  the  judicial  mind.  Upon 
the  great  and  cardinal  principles  which  have  always,  and 
to  some  extent  at  least  will  always,  divide  political  parties 
in  this  country,  every  man  fit  at  all  to  be  a  judg"e  will,  of 
necessity,  have  a  fixed  opinion  before  he  comes  to  the 
bench.  On  such  questions  it  is  not  to  be  expected  that  ar- 
gument at  the  bar  will  change  the  views  of  the  court;  and 
on  such  questions  the  decisions  have  been,  and  will  con- 
tinue to  be,  upon  partisan  lines. 

The  trend  of  Marshall's  views  of  the  federal  constitution 
and  its  relation  to  state  governments  and  the  proper  con- 
struction of  that  instrument  in  reference  to  the  political 
questions  which  harassed  the  country  during  the  first  half 
of  the  century,  could  no  more  have  been  changed  by  argu- 
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ment  of  counsel  in  special  causes  than  could  those  of  Taney 
^ho  succeeded  him;  and  the  opinions  of  the  one  gfreat  judgfe, 
as  well  as  the  other,  become,  in  a  gfreat  measure  and  of 
course,  the  enunciation  of  party  tenets.  A  more  striking 
instance  of  the  inability  of  even  great  minds  to  disassociate 
their  judicial  or  qua^si  judicial  action  from  partisan  de- 
mands is  seen  in  the  Tilden-Hayes  Electoral  Commission. 

This  kind  of  partisanship  in  our  judges  cannot  be  cor- 
rected by  any  method  either  of  appointment  or  election. 
It  has  root  in  the  organization  of  human  nature  and  must 
be  endured.  Neither  do  I  think  it  specially  dangerous. 
The  great  questions  of  policy  or  politics  must  be  deter- 
mined in  other  forums  and  by  other  than  judicial  methods, 
and  the  courts  in  great  measure  but  register  the  decrees  of 
the  nation  with  respect  to  such  controversies. 

When,  however,  the  courts  begin  to  abjudicate  upon 
questions  of  real  or  supposed  party  interest  purely  as  such; 
questions  in  which  is  involved  no  great  political  principle, 
but  only  party  or  factional  exigency;  a  party  judiciary  be- 
comes an  evil  intolerable  to  be  borne. 

Now  and  then  in  these  latter  days,  we  find  judges  rising 
above  consideration  of  party  and  party  strife.  Occasion- 
ally, courts  owing  their  places  and  honors  to  the  caucus 
and  party  Shiboleth,  will  deal  with  questions  involving 
party,  or  over  controversy  into  which  parties  and  factions 
have  been  drawn,  from  a  purely  legal  standpoint.  But 
attention  to  our  modern  reports  will,  I  think,  convince  the 
most  hopeful  that  the  tendency  is  the  other  way.  Cer- 
tainly too  often,  if  not  generally,  the  judicial  eye  is  closed 
and  the  political  eye  wide  open;  and  the  real  or  supposed 
behests  of  the  controlling  power  in  the  nominating  conven- 
ion  are  more  cogent  than  the  most  clearly  enunciated  le- 
gal principle  or  best  reasoned  authority. 

This  fatal  tendency,  to  use  a  mild  phrase,  has  attacked 
the  judiciary  of  our  own  state  with  alarming  vigor.  I  be- 
lieve that  there  is  not  a  gentleman  present  who  has  not 
felt  its  influence  and  witnessed  its  workings.  In  the  four 
years  of  our  statehood  we  have  seen  a  partisan  judiciary 
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sometimes  override  just  and  careful  constitutional  restric- 
tions, and  by  strained  and  hypercritical  construction  lay 
other  constitutional  hedg-e-gfuards  prostrate  at  their  feet. 
It  is  not  necessary  and  therefore  not  becoming*  that  I 
should  specify  instances  which  are  known  and  read  of  all 
lawyers,  and,  I  believe,  approved  by  few,  or  none. 

The  second  great  evil  of  the  partisan  selection  of  our 
judges  to  which  I  would  call  attention  is  corporate  influ- 
ence in  the  courts.  In  state  after  state,  from  the  Atlantic 
to  the  Pacific,  it  has  been  seen  that  the  great  corporations 
of  the  country  have  exercised  over  the  courts  an  undue  and 
unjust,  and  too  often  a  corrupt,  influence;  and  at  the  pres- 
ent time,  I  consider  this  the  greatest  of  the  evils  resulting- 
from  a  partisanly  selected  judiciary.  Day  after  day,  year 
after  year,  here  a  little  and  there  a  little,  these  soulless 
and  breathless  creations  of  the  genius  of  modern  enter- 
prise are  extending  their  influence,  their  demands  and 
their  greed.  They  never  die;  they  never  tire;  they  never 
sleep. 

While  the  demands  of  the  private  individual  at  the  bar 
of  the  courts  of  his  state  or  his  nation  are  rare  and  tempo- 
rary, the  great  railroads  are  always  in  court.  Their  suits 
are  without  number,  and,  in  some  of  the  courts  of  this 
state,  so  common  have  become  these  corporations  as  par- 
ties litigant,  that  names  of  several  of  them  are  printed 
upon  the  dockets  by  the  clerk  to  save  time.  Naturally,  of 
course,  represented  as  they  are  by  able  counsel,  these  in- 
stitutions would  always  have  at  the  bar  a  respectful  and 
considerate  hearing,  but  it  is  too  patently  true  that  they 
have  come  not  to  depend  upon  these  resources.  Their  em- 
issaries are  in  every  caucus,  in  every  local  convention  and 
at  every  state  gathering  of  the  party  clans. 

As  a  rule,  I  believe  it  will  be  found  that  to  the  great 
railroad  and  trust  companies  of  these  United  States  it  mat- 
ters but  little  which  of  the  political  forces  by  which  judges 
are  nominated  at  conventions  succeed  at  the  polls;  the 
nominations  in  both  have  been  dictated  by  their  agents. 
Both  parties  are  desirous  of  securing  the  railroad  vote,  as 


Digitized  by 


Google 


ST  A  TE  BAR  ASSOCIA  TION  89 

it  is  called,  and  the  railroad  influence;  the  manag^ers  of 
every  convention  are  too  anxious  for  railroad  favors  and 
railroad  patronag^e  to  defy  the  wishes  of  the  corporation  on 
such  insigfnificant  matters  as  the  selection  of  judges.  There- 
fore, it  has  come  about  that  in  every  convention  the  judic- 
ial nomination  is  the  great  trading-  ground  from  which 
swaps  for  other  places  on  the  ticket  are  made.  In  such  a 
condition,  it  could  not  but  happen  that  the  corporations 
will  generally  select  their  own  judges. 

So  great  a  legal  periodical  as  the  American  Law  Review  a 
few  months  since  called  attention  to  the  decision  of  the 
courts  in  a  large  number  of  states  upon  a  variety  of  ques- 
tions arising  out  of  modern  legislation,  in  which  were  in- 
volved directly  the  interests  of  the  railroad  companies. 
The  learned  editors  of  that  magazine  penned  to  their  pro- 
fessional brethren  warning  that  in  the  great  anxiety  of  cor- 
porate courts  to  serve  their  masters,  the  foundations  of  too 
many  of  our  rights  and  liberties  were  being  sapped  and 
destroyed. 

Supposing,  however,  every  improper  influence  to  be  ab- 
sent, the  manner  in  which  a  political  nominating  conven- 
tion conducts  its  proceedings,  the  manner  in  which  it  is 
organized  makes  it  impossible  to  secure  decent  judicial 
nominations.  Filled  by  delegates  selected  from  the  cau- 
cus, around  which  for  weeks — and  it  may  be  for  months 
— has  raged  a  contest  over  purely  political  places  and  for 
purely  political  honors.  What  care  they  for  the  judiciary? 
The  convention  meets  and  the  contest  over  other  offices 
goes  on;  the  last  and  the  least  thought  of  places  to  fill  are 
the  judicial  nominations.  Some  of  us  within  the  last  hal  f  de- 
cade have  seen  judicial  nominations  made  by  a  successful  and 
powerful  political  party  upon  the  principle  of  giving  every 
defeated  candidate  a  place  upon  the  ticket,  and  if  perchance 
every  one  were  not  eligible  to  the  bench,  to  dictate  who 
should  take  his  place. 

Is  it  any  wonder  that  in  such  a  system,  the  complaints 
concerning  our  courts  are  loud  and  long;  that  their  opinions 
are  couched  too  often  in  bad  grammar,   nearly  always  in 
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bad  rhetoric  and  generally  announce  worse  law?  Is  it  any 
wonder  in  such  a  condition  of  thing's  that  we  see  daily  in 
our  courts  the  poor  and  unfortunate  litigfant  with  a  just 
cause  ag-ainst  a  powerful  corporation  turned  out  of  court 
ag-ainst  all  reason  and  all  law,  as  it  used  to  be  understood 
and  administered? 

Neither  can,  in  my  judgment,  a  remedy  be  found  in  the 
appointment  of  the  judg^es  by  the  executive,  either  with  or 
without  the  advice  and  the  consent  of  the  senate.  More 
care  and  thoug^ht  mig-ht  thereby  be  given  to  their  selection, 
but  I  doubt  if  more  honesty.  I  can  but  think  that  our 
courts  would  in  a  quarter  of  a  century  become  fixed  and 
guarded  strongholds  of  the  corporate  and  trust  power  more 
certainly  and  more  unvaryingly.  The  history  of  the  judici- 
ary appointments  in  the  earlier  days  of  the  republic,  when 
nearly  all  judges  were  appointed  by  the  chief  executive  of 
the  state,  clearly  indicates  this;  and,  if  I  may  be  permitted 
to  digress  so  far,  I  should  say  that  the  experience  of  the 
nation  in  the  appointment  in  the  federal  judiciary  confirms 
this  view. 

Four  months  ago,  the  American  Law  Review  said  that  its 
editors  were  told  by  a  distinguished  senator  of  the  United 
States  that  no  judicial  appointment  could  be  made,  or  at 
least  ratified,  against  the  opposition  of  the  great  railroad 
corporations  in  the  nation.  Whether  this  be  too  strong  a 
statement,  I  leave  gentlemen  to  decide.  But  of  this  there 
can  be  no  doubt  that  the  federal  judiciary  as  a  rule  is  the 
stronghold  of  corporate  influence  and  overreaching.  Not 
long  ago  is  it  that  we  witnessed  the  spectacle  of  a  railroad 
company,  with  its  lines  extending  over  seven  states,  chart- 
ered by  Act  of  Congress,  the  gift  beneficiary  at  the  hands 
of  the  government  of  an  empire,  applying  for  and  obtain- 
ing from,  a  federal  judge  in  a  state  where  it  had  but  a 
constructive  presence,  an  injunctional  order  unprecedented 
in  the  history  of  the  law  and  condemned  so  far  as  I  have 
heard  or  read  by  every  lawyer  in  the  nation;  and  at  the 
present  time,  the  federal  judiciary  are  lending  themselves 
to  the  government  in  an  effort  to  put  down  a  strike  among 
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the  employes  of  the  railroad  companies,  the  justice  of 
which  strike  ought  to  be  determined,  between  the  com- 
panies and  their  men.  In  so  far  as  there  has  been  lawless- 
ness and  disorder  amongst  the  strikers,  it  is  the  duty  of 
government — of  the  state  government,  however,  and  not  of 
the  federal — to  suppress  it.  But  the  time  has  passed  in  the 
history  of  labor  and  its  relation  to  capital  where  it  is 
deemed  any  part  of  the  true  function  of  government  to  take 
part  with  the  demand  of  capital  against  the  wants  of  labor. 

Three  centuries  and  a  half  ago,  Henry  VIII  and  his 
parliament  deemed  it  necessary  to  legislate  in  favor  of  the 
employee  and  against  the  employe.  But  for  more  than  ha  If 
a  century  even  England  has  abandoned  the  policy.  But,  if 
the  newspapers  report  the  President  correctly,  he  informed 
the  committee  of  the  striking  A.  R.  U.  that,  before  he 
could  appoint  a  commission  under  the  act  of  congress,  not 
only  must  lawlessness  and  disorder  cease,  but  the  strike  it- 
self must  terminate  and  the  men  return  to  their  duties.  The 
Attorney-General  of  the  United  States  in  an  ofl&cial  opinion 
has  pronounced  that  a  Pullman  sleeper  is  an  integral  part 
of  the  mail  service  of  the  United  States;  and  federal  judges 
in  Chicago,  Cincinnati  and  other  places,  have  instructed 
grand  juries  that,  if  a  citizen  of  the  United  States  by  en- 
couragement and  advice  induced,  or  tended  to  induce,  the 
railroad  employes  to  quit  work  and  refuse  to  operate  a 
train  carrying  United  States  mail,  and  a  Pullman  sleeper, 
unless  the  sleeper  were  detached,  that  such  a  citizen  was 
guilty  of  the  offence  of  obstructing  the  mail. 

I  shall  not  pursue  this  branch  of  the  subject  further;  I 
merely  throw  out  these  suggestions  as  a  warning  to  the  bar 
that  the  subserviency  of  the  appointed  judiciary  of  this 
country  to  the  demands  and  interests  of  the  great  corporate 
trusts  is  such  as  will  effectually  tend  to  prevent  the  system 
of  appointing  ever  being  resorted  to  in  the  states.  In  the 
earlier  days  of  the  republic,  judges  were  universally  ap- 
pointed, not  elected.  In  nearly  all  of  the  states,  the  ap- 
pointive system  has  been  abandoned  for  the  elective.  The 
people  will  never  be  induced  to  return  to  the  former.  There- 
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fore,  the  question  presented  narrows  itself  to  a  determina- 
tion as  how  best  to  secure  the  non-partisan  election.  The 
method  which  has  worked  most  successfully  where  tried, 
and  the  method  which  on  the  whole  seems  to  present  the 
greatest  chances  of  success,  is  to  provide  for  the  election  of 
iudg-es  at  a  time  when  there  are  no  other  offices  of  the  state 
or  local  governments  to  be  elected.  The  conventions  which 
nominate  will  not  then  gfenerally  be  troubled  with  the  am- 
bitions and  schemes  of  politicians.  Those  who  seek  ad- 
mission as  delegates  to  such  convention  will  do  so  with  the 
sincere  desire  to  secure  the  best  nominations.  The  op- 
portunity and  the  material  for  trades  and  swaps  in  the  in- 
terest either  of  candidates  or  localities  will  be  absent.  The 
sole  question  which  will  be  presented  to  the  voter  on  the 
day  of  election  then  becomes,  Who  is  the  best  man?  The 
zeal  and  the  opportunity  to  inspire  party  enthusiasm  and 
enforce  party  discipline  will  be  wanting-.  The  party  com- 
mittee, party  pamphlets,  party  orators,  party  carriages, 
party  inspectors,  party  drummers  and  party  bums  will,  as 
a  rule,  find  no  employment  at  such  an  election.  As  nearly 
as  it  is  possible  under  any  circumstances,  will  it  then  be 
possible  to  obtain  at  the  polls  the  clear,  dispassioned,  hon- 
est and  sober  judgment  of  the  people.  I  believe  that,  as  a 
rnle,  under  such  a  system,  even  party  nominations  of  judges 
would  in  a  great  measure  cease.  The  bar  would  have 
great  influence  and  its  views  would  be  listened  to  with 
great  respect.  Any  nomination  made  at  such  a  time  which 
failed  to  meet  the  approval  of  the  bar  would,  as  a  general 
rule,  I  think,  fail  likewise  to  meet  the  approval  of  the 
people.  Small  men,  incompetent  men,  time-servers,  would 
not  presume  to  show  their  heads  at  such  a  convention,  at 
such  an  election. 

No  lawyer  conscious  of  his  unfitness  would  think  it  worth 
while  to  rely  upon  the  machinations  of  politicians,  the 
weaknesses  and  prejudices  of  the  people  and  the  chances  of 
the  political  contest  to  secure  a  seat  upon  the  bench. 

In  our  state,  of  course,  the  system  is  impossible  without 
an  amendment  of  the  constitution.     I  would,  therefore,  re- 
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commend  that  this  association  take  steps  before  the  next 
leg^islature  for  the  submission  to  the  people  of  a  constitu- 
tional amendment  providing-  for  the*  election  of  judges  as 
I  have  indicated  to  be  voted  upon  and,  if  carried,  to  be  in 
force  before  another  judicial  election  shall  take  place.  It 
is  not  worth  while  to  criminate  or  recriminate  between  the 
political  parties  as  to  how  and  by  what  influences  the  pres- 
ent system  was  incorporated  into  the  constitution.  Suffice 
it  for  our  purposes  to  know  that  it  is  there;  that  it  is  a 
great  and  generally  recognized  evil;  and  that  a  remedy  for 
it  must  be  found;  and  this  association  will  be  recreant  in 
its  duties  to  the  state  if  it  fails  to  take  early  and  vigorous 
steps  towards  reform. 

There  yet  remains  one  subject  to  which  I  wish  briefly  to 
advert.  That  is  the  coming  election  of  two  supreme 
judges.  The  Populist  convention  which  met  at  Yakima  a 
short  time  ago,  nominated  two  candidates.  I  do  not  wish 
to  indulge  in  personalities  at  this  time,  nor  shall  I  go 
further  than  to  say  that  I  feel  impelled  by  a  sense  of  duty 
to  call  attention  to  the  entire  unfitness  of  the  nominations 
there  made.  A  great — a  very  great — injury  will  be  done 
to  the  people  of  this  state  should  those  nominations  be  rati- 
fied at  the  polls;  and  deceive  ourselves  as  we  may,  there  is 
some  danger — I  believe,  considerable  danger — of  such  a 
calamity.  Should  the  republican  and  democratic  state  con- 
ventions make  this  fall  political  nominations  for  judges,  it 
is  to  be  presumed,  at  least  it  is  to  be  hoped,  that  they  will 
be  of  a  better  character;  but  of  this  we  have  no  assurance. 
The  conventions  of  these  two  parties  in  the  past — I  trust  I 
offend  no  gentleman's  worthy  loyalty  in  saying  it — have 
been  such  as  to  inspire  us  with  no  lively  anticipation  of 
good  in  the  future. 

Believing,  as  I  do,  that  the  present  high  unpartisan 
standard  of  our  supreme  court  should  be  maintained  at 
least,  I  desire  earnestly  that  this  association  will  take  steps 
which  will  secure  the  nomination  of  fit  and  competent  men 
for  the  supreme  bench  in  such  a  manner  that  their  election 
may  be  assured.     I,  therefore,   recommend  that  this  asso- 
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ciation  appoint  a  committee  of  its  members  to  at  once  place 
themselves  in  communication  with  the  state  committees  of 
the  republican  and  democratic  parties  and  endeavor  to  pro- 
cure from  them  an  arrangfement  by  which  nominations 
shall  not  be  made  in  the  conventions  of  their  respective 
parties  for  judges;  by  which  a  non-partisan  judicial  con- 
vention may  be  called  to  meet  in  advance  of  either  of  their 
conventions,  and  by  which  the  nominations  there  made  may 
be  ratified  and  placed  upon  the  tickets  of  both  the  old  par- 
ties. I  see  no  prospect  for  this  fall's  election  except  this 
be  done,  but  a  three-cornered  political  fight.  What  the  re- 
sult would  be  of  such  a  struggle,  no  oae  can  say;  but,  with 
confidence,  it  may  be  predicted  that  it  will  not  be  for  the 
best  interests  of  this  people,  for  the  advancement  of  the 
standard  of  our  supreme  court,  or  the  building  it  up  in  the 
confidence  of  the  bar. 
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APPENDIX  **D." 
Paper  read  by  Thomas  Carroll,  of  Tacoma. 

Subject:      POLICY  OF   REDEMPTION  LaWS. 

Mr.  President  and  Gentleinen  of  the  Bar  Association: 

The  doctrine  of  the  equity  of  redemption  first  began  to 
be  mooted  in  the  reign  of  Elizabeth.  It  was  one  of  the 
outgrowths  of  the  long  struggle  in  England  for  predomin- 
ance between  the  laws  of  Rome  and  the  laws  of  England, 
— a  struggle  beginning  in  the  twelfth  century  with  the 
constitution  of  Clarendon,  and  the  spilling  of  the  blood  of 
Thos.  A.  Becket,  and  continuing  down  to  the  devising  of 
the  writ  of  subpoena,  in  the  fourteenth  century,  when,  the 
controversy  merges  into  that  long  contest,  with  the  cons- 
tantly developing  powers  of  the  Chancery,  which  was  fin- 
ally settled  by  the  intervention  of  James  I.  in  1616.  When 
EUesmere  was  on  the  woolsack,  Thomas  Throckmorton  ex- 
hibited a  bill  in  chancery  against  Sir  Moyl  Finch,  for  relief 
against  a  judgment,  at  law,  rendered  upon  technical  for- 
feiture. Sir  Edward  Coke,  on  behalf  of  his  client,  demur- 
red to  the  bill;  thus  raising  the  simple  issue  whether  after 
judgment  at  law  equity  could  interfere.  Elizabeth  was 
herself  interested  in  the  case  as  Finch  was  her  own  gran- 
tee. EUesmere,  however,  in  accordance  with  his  well 
known  principles,  had  clearly  manifested  his  intention  of 
over-ruling  the  demurrer.  He  might,  however,  have  pre- 
sumed, if  he  had  not  known  her  majesty  so  well,  that  her 
interest  would  cause  her  to  keep  her  hands  off;  but  he  had 
stronger  reasons  to  believe  she  would  restrain  herself  from 
taking  any  action  against  his  jurisdiction,  because  but  a 
few  years  before  in  the  case  of  Sergeant  Heal  she  publicly 
disgraced  her  judges,  for  interfering  with  the  jurisdiction 
of  the  Chancellor.     But  in  Throckmorton  vs.  Finch  she 
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had  another  reason  to  interfere  than  mere  business  reasons, 
— a  woman's  reason,  a  reason  for  which  the  *' imperial 
votaress"  never  failed  to  act  and  never  failed  to  humiliate 
when  she  acted.  Betty  Throckmorton,  a  sister  of  the 
plaintiff,  had  been  one  of  her  maids  of  honor  and,  by  her 
imprudent  conduct,  had  brought  scandal  upon  the  Court. 
No  less  distinguished  a  name  had  been  connected  with  that 
of  Betty's  in  the  affair  than  that  of  Sir  Walter  Raleigh's, 
— ^he  who  at  his  first  meeting  with  Elizabeth  had  shown 
her  the  extreme  courtesy  of  laying  his  cloak  in  the  mud  to 
protect  her  imperial  feet,  and  who  afterwards  became  one 
of  Elizabeth's  lovers.  The  imprisonment  of  the  culprits  in 
the  Tower  might  have  satisfied  her  indignation,  if  their 
subsequent  intermarriage  had  not  enlarged  the  slight  to 
herself. 

But  she  knew  that  the  fight  between  the  Courts  had  been 
long  and  stubborn;  that  the  contest  was  still  as  heated  as 
in  the  days  of  the  second  Henry;  that  even  Parliament  had 
taken  its  hand  in  the  fight;  that  even  when  she  had  confer- 
red a  new  dignity  upon  Lord  Ellesmere  the  very  wits  of 
Westminster  Hall,  in  allusion  to  his  setting  aside  in  equity 
the  judgment  of  the  law  Courts,  had  converted  by  abomin- 
able pun  the  honorable  title  of  Viscount  Brackley  to  Vis- 
count ** Break-Law;"  she  knew  too  that  the  fight  had 
kindled  such  popular  excitement  that  even  the  Globe 
Theatre,  a  few  months  later,  resounded  to  the  plaudits  of 
the  pit  and  groundlings  when  fat  and  greasy  Falstaff, 
with  unctious  humor,  after  his  return  from  Gade  Hill,  and 
the  hacking  of  his  sword,  got  off  that  now  venerable  gag 
in  that  greatest  of  all  scenes, — **if  the  Prince  and  Poins 
be  not  two  arrant  cowards,  there's  no  equity  stirring;"  so  when 
the  Attorney-General  laid  before  the  Queen  the  state  of 
the  case,  she  knew  that  Betty  Throckmorton's  brother  was 
on  the  highroad  to  success  in  her  Court  of  Chancery,  and 
that  she  and  her  grantee.  Finch,  would  lose  their  case  un- 
less Throckmorton  could  be  tripped  in  some  way.  One  way 
was  open  under  the  constitution  and  the  laws, — a  reference 
of  the  demurrer  to  all  the  Judges  of  England,  and  she  knew 
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liow  their  opinion  stood.  They  were  the  same  Judg-es  who 
had  already  passed  upon  the  title  in  the  Exchequer  and  the 
Exchequer  Chamber.  The  order  of  reference  bears  date 
May  28th,  1597.  On  the  15th  of  November  following^,  the 
decision  sustaining"  the  demurrer  was  announced  by  the 
Chancellor  in  open  Court,  and  that  ended  the  case. 

It  did  not,,  however,  end  the  controversy.  Nine  days  af- 
ter this  decision  of  the  Judges  was  announced  by  the  Chan- 
cellor, a  new  and  amended  bill  was  filed  in  the  suit  of  John 
and  Mary  Shakespeare  vs.  Edmund  Lambert,  then  already 
pending"  in  Chancery,  wherein  the  object  of  the  suit  was  the 
redemption  of  a  mortgage  after  alleged  legal  forfeiture. 
There  was  one  having  a  pecuniary  interest  in  this  suit, 
who  was  born  on  the  banks  of  the  Avon,  who  was  reared 
in  the  shade  of  the  forest  of  Arden,  who  was  now  in  Lon- 
don, and  had  already  made  for  himself  a  name  as  a  player 
and  a  plajrwright.  I  can  easily  believe  that  he  was  watch- 
ing these  proceedings  with  the  closest  scrutiny.  The  prop- 
erty mortgaged  and  for  which  redemption  was  sought  was 
his  mother's  maiden  **Asbies"  estate.  The  defendant, 
Edmund  Lambert,  was  his  mother^s  brother-in-law;  the 
plaintiffs  were  his  father  and  mother.  This  man  had  writ- 
ten and  adapted  many  plays  before  this  time.  He  now 
wrote  another  and  astonished  the  world  by  the  dramatic 
interest  he  infused  in  the  story  of  the  Jew  refusing  the 
right  of  redemption  to  that  kindest  hearted  merchant  of 
Venice.  More  than  the  reason  and  the  logic  of  the  wool- 
sack, the  play  inoculated  the  English  speaking  world  with 
this  equitable  doctrine.  In  our  own  day  and  generation  we 
have  seen  a  novelist  accomplish  similar  result  in  another 
direction.  Shakespeare  wrote  the  Merchant  of  Venice  to 
arouse  the  world  against  the  evils  of  the  common  law  doc- 
trine; Harriet  Beecher  Stowe,  Uncle  Tom*s  Cabin^  to  arouse 
the  world  against  the  sin  of  slavery.  It  might  be  remarked 
in  passing  that  Shakespeare  seems  never  to  have  forgiven 
Sir  Edward  Coke  for  suggesting  to  Elizabeth  the  reference 
to  the  Judges.  Years  afterwards  he  had  the  groundlings 
screaming  at  a  gag  on  that  learned  gentleman.     It  will  be 
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recollected  that  Coke  made  himself  sublimely  ridiculous  bj 
his  vulgfar  abuse  of  Raleigfh,  when  prosecuting^  the  latter 
for  treason;  that  after  a  free  use  of  the  pronoun  *'thou"  in 
connection  with  such  epithets  as  monster  and  viper,  he 
turned  on  Raleigfh  ferociously  with  the  silly  outburst  which, 
unfortunately  for  the  great  lawyer's  reputation,  became 
the  talk  of  the  town,  and  which  has  since  become  immortal, 
**ForI  thou  thee  thou  traitor."  It  is  impossible  at  this 
late  day  to  read  the  scene  in  Twelfth  Night  where  Sir  Toby 
Belch  gives  his  sug^g^estions  to  Sir  Andrew  Agfuecheck  in 
reg-ard  to  that  most  ridiculous  challengfe  to  Viola  without 
laug^hing"  till  we  cry, — it  is  so  supremely  funny.  But  when 
Sir  Toby  adds,  *'If  thou  thou'st  him  some  thrice,  it  shall 
not  be  amiss,"  we  can  hear  the  groundling's,  the  attorney's 
clerks,  the  leather  jerkined  apprentices,  as  well  as  the  nob- 
ility who  then  lived  in  Drury  Lane  and  those  gentlemen  of 
the  Court  with  peaked  starched  beards,  who  wore  doublets 
and  slashed  hose,  who  went  to  the  play  sporting  rapiers, 
with  roses  on  their  shoes  and  plumes  in  their  hats, — we  can 
hear  them  all  give  an  additional  yell  of  delight  in  the 
midst  of  this  screaming  farce  to  the  discomfiture  of  the 
great  lawyer,  who  had  resisted  so  successfully  the  equitable 
doctrine.  But  a  few  years  later  Elizabeth  paid  her  debt  to 
time  and  mortal  custom,  and  then  the  reasoning  of  the 
Chancellor,  the  eflFect  of  the  play,  and  the  intervention  of 
James  gave  the  doctrine  some  recognition,  and  it  after- 
wards, towards  the  close  of  the  reign  of  Charles  II,  became 
established  as  a  right  in  the  mortgagor. 

At  a  later  period  in  the  case  of  Casberne  vs.  Scarfe,  it  was 
held  thai  a  mortgagee  had  an  estate  in  the  land  after  a 
breach  of  the  contract.  This  has  continued  to  be  the  law 
of  England  down  to  the  present  time. 

Under  the  old  common  law,  the  procedure  was  by  eject- 
ment, upon  proof  of  breach  of  the  contract;  but  equity 
looked  upon  this  as  unconscionable,  and  established  as  a 
proper  procedure  for  the  enforcement  of  this  kind  of  a 
contract,  a  plan  that  would  give  adequate  relief  to  the 
mortgagee  and  at  the  same  time,  provide,  for  the  protec- 
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tion,  of  the  debtor's  property  from  confiscation,  waste  and 
sacrifice.  In  our  own  land  the  legislatures  of  the  several 
stales,  with  jealous  care,  have  not  only  recog-nized  the 
rules  of  equity  in  these  cases,  but  have  each  added  to  them, 
additional  protection;  and  while  they  differ,  some  of  them 
very  materially,  the  purpose  of  all  is  the  same,  that  is,  to 
provide  equitable  relief  to  the  debtor,  and  at  the  same  time 
to  protect  the  creditor.  Many  of  the  states  provide  for  re- 
demption after  sale,  while  others  do  not.  Among-  those 
that  do  not  recog-nize  the  rig-ht  of  redemption  after  sale  are 
Pennsylvania,  Ohio,  New  York,  New  Jersey,  Missouri, 
Maryland,  North  Carolina  and  Kentucky. 

In  the  state  of  Washington,  as  in  many  of  the  other 
states,  we  have  three  steps  or  stages  of  redemption:  first, 
the  legal  right  of  redemption;  second,  the  equitable  right, 
and  third,  the  statutory  limitation.  The  first  is  the  right 
to  redeem  before  breach  of  the  conditions  of  the  contract; 
the  second,  the  equity  of  redemption  that  exists  between 
the  time  the  debt  becomes  due  and  the  sale  of  the  property 
mortgaged  to  secure  its  payment;  the  third,  the  statutory 
provision  preserving  the  right  of  redemption  after  sale. 
The  two  first  named  stages  of  redemption  have  become  so 
firmly  fixed  and  established  that  equity  will  not  recognize 
a  contract  waiving  either  of  them.  This  is  because,  by  the 
application  of  the  broad  principle  of  equity  to  such  cases, 
it  has  been  determined  that  a  contract  of  mortgage  of  real 
property  to  secure  the  payment  of  a  debt  was  never  intended 
as  a  sale,  but  only  as  a  security,  and  that  to  transform  it 
into  a  conditional  sale,  would  be  to  permit  the  unconscion- 
able act  of  appropriating  one's  property  for  an  inadequate 
consideration;  and  hence  the  establishment  of  the  rule, 
that  a  mortgage  of  property,  for  security,  must  be  fore- 
closed by  proceedings  in  equity,  the  property  mortgaged 
sold,  and  the  proceeds  applied  in  payment  of  the  debt;  and 
the  balance  remaining,  if  there  be  any,  returned  to  the 
mortgagor,  during  which  time  the  mortgagor  may  redeem 
by  paying  the  sum  secured,  with  costs.  Equity  stops  here 
and  refuses  to  further  interfere,   having  determined  that 
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this  kind  of  procedure  provides  ample  means  for  redemp- 
tion by  the  owner  or  mortgagor  before  sale;  recognizing, 
however,  and  permitting  the  right  of  legislation  upon  the 
time  in  which  a  deed  shall  be  given,  and  providing  that 
during  such  time  redemption  may  be  made. 

The  rules  of  equity  are  so  broad  and  ample,  so  extensive 
and  far-reaching  in  their  application,  so  complete  in  fur- 
nishing proper  solutions  of  questions  involving  right  and 
good  conscience,  that  it  is  questionable  whether  the  exten- 
sion or  enlargement  of  these  rules  is  not  more  harmful 
than  beneficial,  whether  the  extension  of  the  equity  of 
redemption  by  statute  does  not  work  a  hardship  rather 
than  a  relief;  and  to  this  particular  point  it  is  my  inten- 
tion to  devote  the  rest  of  this  article. 

The  statutes  of  Washington,  upon  the  subject  of  sale 
under  foreclosure  proceedings  and  redemption  of  real  es- 
tate sold  under  special  execution,  appear  to  me  to  be  radi- 
cally wrong,  inequitable  and  unjust.  As  has  been  already 
said,  the  purpose  of  such  laws  is  to  preserve  as  far  as  pos- 
sible the  equities  of  the  mortgagor,  and  at  the  same  time  to 
provide  a  proper  means  for  the  collection  of  the  debt  se- 
cured. But  the  results  of  some  years'  experience  show 
that  neither  of  these  purposes  is  satisfactorily  accom- 
plished. 

It  is  the  experience  of  almost  every  practicing  attorney 
that  in  foreclosure  cases  he  is  compelled  to  purchase  the 
mortgaged  premises  for  his  client.  I  have  no  recollection 
of  a  single  instance  coming  under  my  own  observation 
where  property  sold  at  sheriff's  sale,  under  special  execu- 
tion, has  been  bought  by  others  than  the  judgment  cred- 
itor. This  result  proves  that  the  object  to  be  obtained  by 
the  equity  rule,  that  the  property  shall  be  sold  at  a  fair 
open  sale,  for  its  true  value,  has  not  been  accomplished, 
but,  on  the  other  hand,  is  defeated.  And  why  is  it  so? 
In  my  opinion  it  is  because  of  the  provisions  of  the  statute 
of  redemption.  For  illustration:  a  purchaser  at  sheriff's 
sale  of  real  estate  gets  no  title  at  the  time  of  the  confirma- 
tion of  the  sale  nor  until  the  statutory  time  for  redemption 
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has  expired.  It  is  not,  then,  a  purchase.  He  is  not  a  pur- 
chaser. It  is  not  a  real  sale.  It  is  no  more,  in  fact,  than 
that  the  so-called  purchaser  agrees  to  pay  the  mortg-agor's 
debt,  or  a  part  of  it,  and  holds  the  land  for  one  year  in 
pledg-e,  or  rather,  upon  conditional  sale,  for  the  re-payment 
to  him  of  the  sum  so  loaned  or  advanced;  the  very  thing" 
that  equity  of  old  so  fiercely  objected  to,  as  unfair  and  in- 
equitable to  the  debtor.  Few  people  want  to  invest  money 
in  this  way.  It  is  not  considered  a  good  loan,  as  no  time 
is  fixed  for  re-payment.  The  defendant,  or  someone  else, 
having"  the  right  to  redeem,  may  do  so  in  a  week  or  a 
month  or  at  any  time  before  the  expiration  of  the  year. 
People  who  have  money  to  loan  do  not  want  to  loan  it  un- 
less for  a  time  certain;  so  there  are  no  bidders,  and  the 
property  is  struck  oif  at  perhaps  one-half,  or  less  than  one- 
half,  its  actual  value.  And  under  the  further  provisions 
of  our  laws  perhaps  a  deficiency  judgment  is  entered,  and 
the  judgment  debtor,  often  forced  into  bankruptcy,  is  dis- 
heartened and  discouraged.  How  many  instances  of  this 
kind  can  you  recall?  I  venture  to  say  there  is  not  a  person 
within  the  sound  of  my  voice  to-day  who  has  not  seen  a 
number  of  them*  Again:  the  purchaser  at  sheriff's  sale 
is  entitled  to  the  possession  of  the  property,  but  the  law  is 
silent  as  to  whether,  in  case  of  redemption,  the  party  re- 
deeming shall  be  entitled  to  credit  for  rent  of  the  premises. 
The  party  redeeming  must  pay  the  purchase  money,  with 
interest,  and  whether  he  shall  be  allowed  to  offset  any  part 
of  it  by  the  rental  value  of  the  premises  remains  to  be  de- 
termined by  the  courts.  I  have,  at  this  time,  a  case  pend- 
ing where  a  mortgage  for  $850.00  was  made  upon  certain 
vacant  lots  upon  which  the  mortgagor  afterward  erected  a 
Twelve  Thousand  Dollar  saw-mill,  executing  other  mort- 
gages on  the  property.  The  holder  of  the  first  mortgage 
foreclosed  and  bought  in  the  property  for  his  mortgage 
debt,  about  $1,200.00,  including  costs,  etc.  He  immedi- 
ately took  possession  of  the  mill  and  continued  to  run  and 
operate  it.  The  creditor,  after  the  purchaser  had  run  the 
mill  about  ten  months,  demanded  its  possession,  claiming 
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that  the  rental  value  of  the  mill  had  fully  paid  the  pur- 
chase and  that  the  property  had  thereby  been  redeemed. 
The  demand  was  refused  and  the  purchaser  is  still  in  pos- 
session of  the  mill.  I  have  brought  suit  for  its  recovery, 
claiming:  that  the  reasonable  value  of  the  rent  has  fully  re- 
deemed it.  Can  any  one  present  tell  me  what  the  result 
will  be?  No,  we  can  only  g-uess.  We  may  say  the  equity 
of  the  case  is  so  and  so,  but  that  is  all  we  can  do.  Ought 
this  to  be  so?  Is  not  the  law  faulty  and  wrong-  that  com- 
pels one  to  g-uess  upon  a  question  of  so  great  importance 
as  this?  In  the  states  of  Pennsylvania,  Ohio,  New  York, 
New  Jersey  and  many  others  there  is  no  redemption  after 
sale.  No  sale  can  be  had  until  the  debt  if  a  mortgage,  is 
one  year  past  due,  in  the  most  of  them.  The  result  in 
those  states  is  that  a  sheriif's  sale  of  real  estate  is  usually 
attended  by  a  large  number  of  people  and  many  bids  are 
made,  and  the  property  is  usually  sold  for  its  fair  cash 
value.  In  our  own  state,  personal  property,  sold  under  exe- 
cution or  foreclosure  of  chattel  mortgages,  is  without  re- 
demption; and  our  experience  is  that  a  sheriif's  sale  of  this 
kind  is  usually  attended  by  a  number  of  bidders  and  the 
property  is  sold  for  its  fair  value.  I  have  foreclosed  a 
great  many  mortgages  on  real  property  and  have,  without 
a  single  exception,  been  compelled  to  purchase  the  prop- 
erty, or  bid  it  in,  as  we  say,  for  my  clients  I  have  fore- 
closed a  great  many  chattel  mortgages  and  I  have  no  rec- 
ollection of  a  single  instance  in  which  I  have  been  com- 
pelled to  buy  in  the  property,  and  but  few  instances  in 
which  the  property  did  not  sell  for  at  least  a  fair  price. 
These  experiences  lead  me  to  believe  that  the  right  of  re- 
demption, after  sale,  does  not  benefit  any  one,  and  fails  to 
accomplish  its  purpose. 

I  am  not  willing  to  return  to  the  old  common  law  doc- 
trine, that  a  mortgage  is  a  dead  pledge,  the  title  passing 
upon  failure  to  pay  at  the  time  stipulated  with  foreclosure 
by  ejectment  proceedings.  I  want  to  enlarge  rather  than 
to  decrease  the  right  of  redemption;  to  broaden  the  equity, 
not  to  curtail  it. 
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The  statutory  rig-ht  to  a  deficiency  judgment  is  another 
inequitable  rig-ht  that  should  be  removed  from  our  stat- 
utes, or,  if  it  is  to  remain  at  all,  there  should  be  thrown 
around  it  some  safeguard,  in  the  approval  or  confirmation 
-of  sales,  that  would  insure  some  protection.  I  have  not  the 
time  now  to  point  out  the  many  evils  of  this  law.  They 
are  well  understood  by  the  practicing  attorney.  I  will, 
however,  refer  to  one  case  that  occurred  in  Pierce  County. 
In  1889,  a  person  living  in  Puyallup  was  the  owner  of  real 
estate  valued  at  about  Fifty  Thousand  Dollars.  Twenty- 
five  years  before  that  time  he  had  settled  on  this  land  and 
the  town  had  built  up  around  him.  He  purchased,  in  1889, 
a  lot  for  Five  Thousand  Dollars,  paying  down  One  Thou- 
sand Dollars,  and  securing  the  balance  by  mortgage  on  the 
lot.  This  mortgage  has  since  been  foreclosed,  the  lot  sold 
at  sheriff's  sale  for  Five  Hundred  Dollars,  a  deficiency 
judgment  entered  for  the  balance  upon  which  general  exe- 
cution was  issued  and  all  of  the  defendant's  other  real  es^ 
tate  sold.  Pending  certain  motions  and  hearings  to  set 
aside  the  sale,  the  one  year  expired,  and  no  injunction  hav- 
ing been  sued  out,  a  sheriff's  deed  has  been  given,  and  to- 
day the  debtor  appears  to  be  without  remedy.  Here  we 
have  an  instance  of  one  man  with  a  town  lot,  aided  by  the 
law,  becoming  not  only  the  owner  of  the  lot,  but  of  Fifty 
•Thousand  Dollars  of  other  property  and  One  Thousand 
Dollars  in  cash.  You  may  say  it  is  not  the  fault  of  the 
law  so  much  as  the  negligence  of  the  debtor  and  his  attor- 
ney. You  may  point  out  where  he  could  have  protected 
himself,  but  the  fact  still  remains  that  it  has  been  done; 
and  I  say  a  law  that  will  permit  or  make  it  possible  to  do 
so  great  a  wrong  as  this  is  inequitable,  unjust  and  radi- 
•cally  wrong.     I  would  then  propose. 

First:  Retaining  the  present  law.  providing  that  a 
judjgment  shall  be  a  lien  on  real  estate,  subject  to  the  stat- 
ute of  exemptions  and  limitations. 

Second:  That  a  judgment  and  decree  of  foreclosure  of 
mortgage  shall  be  a  special  and  preferred  lien  upon  the 
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real  estate  described  in  the  decree;  the  property  to  be  sold 
under  a  special  execution. 

Third:  That  no  sale  of  real  estate  under  execution, 
special  or  general,  shall  be  had  until  one  year  shall  have 
elapsed  from  the  date  of  the  entry  of  the  judgment  or  de- 
cree. 

Fourth:  That  the  mortgagee  shall  have  the  right  to- 
take  judgment  on  his  note  or  to  foreclose  his  mortgage,  as- 
he  may  elect. 

Fifth:  That  there  be  no  deficiency  judgment,  but  that 
the  mortgagee,  if  he  shall  resort  to  his  mortgage,  shall  be 
concluded  from  any  other  property. 

Sixth:  That  there  shall  be  no  redemption  after  sale 
under  execution. 

Seventh:  That  the  purchaser  shall,  at  the  time  of  con- 
firmation of  sale,  be  entitled  to  the  sheriff's  deed,  vesting^ 
in  him  title  free  from  any  claim  of  defendant,  and  shall  be 
entitled  to  the  actual  possession  of  the  property  within 
sixty  days  thereafter. 

I  believe  these  suggested  changes  would  be  beneficial  to 
all  parties  concerned.  The  result  would  be  to  make  less^ 
costs,  provide  for  redemption  without  the  added  costs  of 
sale,  provide  for  competition  at  sale  and  cause  property  to^ 
sell  at  its  fair  value,  be  more  equitable  in  its  application, 
lessen  the  work  of  the  Court,  the  Clerk  and  the  lawyer,, 
simplify  proceedings,  and  be  more  satisfactory  in  every- 
way. 
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APPENDIX  ''E." 
Paper  read  by  John  Watson  Pratt,  of  Seattle. 
Subject:     GOVERNMENT  OF  CiTfflS. 

The  g-overnment  of  cities  has  evoked  more  discussion  in 
the  English  speaking-  countries  during  the  last  ten  years 
than  during  the  preceding  two  centuries.  In  England  a 
great  stride  was  taken  toward  reform  in  methods  in  the 
reign  of  King  William  IV.,  by  the  passage  of  the  Municipal 
Corporations  Act,  but  even  the  far  sighted  statesmen  re- 
sponsible for  that  beneficent  measure  did  not  contemplate 
the  astounding  changes  in  conditions  which  mark  a  new 
era  in  civil  life  beginning  scarcely  fifty  years  ago. 

Electric  lighting,  telegraphing  and  telephoning,  street 
car  traffic,  hygienic  plumbing  and  sewering,  plentiful  sup- 
ply of  good  water,  street  paving,  protection  from  fire,  and 
other  city  comforts  of  the  present  day  have  entirely  changed 
the  methods  of  local  government.  These  improvements 
have  not  grown  slowly  with  the  gradual  increase  of  popu- 
lation, but  have  succeeded  each  other  with  leaps  and  bounds 
testing  to  the  utmost  the  old  laws  and  regulations  which 
sufficed  for  the  seventeenth  and  eighteenth  century  pace. 

At  a  no  less  rapid  rate  has  a  change  been  wrought  in 
organic  principles.  The  old  common  council  with  its  quart- 
erly meetings,  and  the  township  gatherings  of  New  Eng- 
land have  been  swept  away.  The  restriction  of  the  ballot 
to  property-owners  has  been  succeeded  by  universal  suf- 
frage, bringing  with  it  too  often  an  influence  without  an 
adequate  responsibility. 

I  shall  not  attempt  to  trace  the  growth  of  municipal 
powers,  or  discuss  the  relative  merits  of  limited  and  of  uni- 
versal suffrage.  The  first  belongs  to  the  domain  of  history 
and  the  other  has  been  decided  by  custom  too  deeply  rooted 
now  in  American  institutions  to  be  tampered  with.     Much 
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probably  might  be  said  in  favor  of  confirming-  the  privilege 
of  levying  taxes  upon  property  to  those  who  have  property 
to  levy  upon,  but  few  men  would  be  found  bold  enough  to 
face  an  American  populace  with  a  proposition  to  restrict 
the  franchise  even  in  municipal  matters. 

There  is,  I  believe,  a  greater  difference  between  a  state 
government  and  a  municipal  corporation  than  the  American 
idea  admits  in  practice.  This  is  becoming  recognized  in  a 
measure  by  the  now  almost  general  law  that  a  levy  for 
local  improvements  shall  be  made  only  with  the  consent  of 
those  whose  property  is  to  bear  the  cost.  There  is  no  very 
material  destinction  between  a  tax  for  a  general  system  of 
sewers  and  one  for  the  improvement  of  streets,  but  custom 
decides  otherwise  and  we  had  better  concede  that  at  the 
outset  and  apply  ourselves  to  governing  our  cities  on  the 
theory  that  every  citizen,  whether  he  is  a  pauper  or  mil- 
lionaire, has  an  equal  interest  in  and  should  have  an  equal 
voice  in  insuring  economical  administration  of  city  affairs. 

There  are  two  distinct  objects  in  municipal  government. 
One  is  the  best  adaptation  of  natural  conditions  to  the 
rapid  and  convenient  transaction  of  the  affairs  of  life,  and 
the  other  is  the  protection  of  life  and  the  safe  enjoyment 
of  property.  Under  one  head  comes  road  making,  street 
lighting,  water  supply,  sewering  and  protection  from  fire; 
under  the  other  is  police  protection,  regulation  of  trades, 
punishment  of  criminals  and  provision  for  the  destitute. 

Theoretically  every  citizen  is  interested  in  good  govern- 
ment; as  a  matter  of  practice,  self-interest  is  at  all  times 
seeking  to  profit  by  evasions  of  the  general  law.  It  is  self- 
interest  which  seeks  to  rob,  it  is  self-interest  which  seeks 
to  avoid  restrictive  licenses,  to  escape  paying  a  just  pro- 
portion of  taxes;  it  is  self-interest  which  induces  men 
who  have  fallen  short  of  their  desires  to  seek  the  emolu- 
ments of  office. 

This  self-interest  pervades  all  ranks;  comparatively  few 
men  are  so  intensely  honest  as  to  scrupulously  render  unto 
Caesar  that  which  is  Caesar's,  if  they  can  escape  Caesar's  tax 
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gatherer;  and  few  men  are  willing-  to  forego  ofl&ce  because 
of  their  failure  to  succeed  in  independent  effort. 

I  notice  in  the  Populist  platform  that  it  is  insisted  there 
shall  be  elected  by  the  people  competent  weighers  of  grain, 
and  other  officials.  What  difference  does  it  make  whether 
officials  are  elected  or  appointed  if  they  are  competent  and 
hottest? 

Lawyers,  whose  training  is  to  more  logical  conclusions 
than  that  of  most  men  engaged  in  business,  will  discard 
all  such  considerations  and  seek  to  provide  such  a  legal 
machinery  as  shall  best  insure  good  government,  bear- 
ing in  mind  that  no  law  can  make  men  honest  and  no  sys- 
tem of  jurisprudence  insure  invariable  competency. 

Taking  it  for  granted  that  every  lawyer  is  familiar  with 
the  primary  principles  of  municipal  law,  I  shall  plunge  at 
once  into  a  few  suggestions  for  a  system  of  city  govern- 
ment such  as  my  experience  permits. 

The  whole  plan  of  city  government  is  continually  fluctu- 
ating between  the  extremes  of  diffused  and  concentrated 
authority.  One  man  power  is  the  imaginary  terror  on  the 
one  hand;  absence  of  responsibility  is  the  danger  on  the 
other. 

Concisely  outlining  a  plan  for  city  government  I  shall 
•endeavor  to  impartially  review  the  objections  to  be  met  on 
•every  side.  I  would  divide  the  city  government  into  the 
executive  and  the  legislative.  The  legislative  branch  is 
the  superior  because  it  is  composed  of  a  body  which  di- 
rectly represents  the  will  of  the  people.  It  is  a  committee 
selected  by  the  people  to  determine  its  policy.  Upon  the 
•executive  depends  the  administration  of  the  law  as  made 
by  the  legislative  body.  .To  the  legislative  body  belongs 
the  power  of  making  laws  by  which  all  citizens  shall  be 
governed.  It  shall  decide  the  restrictions  to  be  placed 
upon  trades;  it  shall  determine  at  what  hours  and  in  what 
places  public  safety  and  public  morality  demand  that  sa- 
loons, dangerous  articles  of  commerce,  legitimate  occupa- 
tions necessarily  offensive  to  the  senses,  shall  be  located 
and  operated.     It  shall  determine  what  officers  are  necess- 
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ary,  how  many  police  and  firemen  shall  be  employed,  to 
what  extent  the  city  may  safely  incur  expense  and  how  the 
means  of  defraying-  it  shall  be  met. 

I  would  strictly  adhere  to  the  principle  laid  down  in  the 
Seattle  charter  that  the  city  council  shall  never  exercise 
administaative  functions;  and  denounce  the  absurdity  by 
which  the  legislative  body,  in  spite  of  that  mandate,  des- 
cends to  a  wrang-le  over  the  appointment  of  a  janitor.  The 
framing  of  laws,  the  determination  of  the  extent  to  which 
public  improvements  shall  be  made,  and  the  general  legis- 
lative supervision  of  public  expenditure  are  sufficient  to 
occupy  the  attention  of  the  ordinary  citizen  chosen  to  ex- 
ercise those  powers,  and  any  attempt  on  their  part  to  dis- 
pense official  patronage  results  inevitably  in  a  subordina- 
tion of  the  general  interest  to  opportunities  for  rewarding 
political  supporters. 

I  would  insist  that  upon  the  shoulders  of  the  chief  ex- 
ecutive should  be  borne  all  the  responsibility  of  executing 
the  people's  laws.  In  order  to  insure  this,  he  must  have 
the  power  to  appoint  and  to  remove.  This  might  occasion- 
ally result  in  the  selection  of  incompetent  officials,  but 
self-interest,  which  never  sleeps,  will  make  a  mayor  watch- 
ful and  conscientious,  and  of  two  evils,  those  brought  about 
by  a  personal  responsibility  will  be  far  less  than  those 
which  shield  themselves  behind  a  divided  responsibility. 

Having  thus  started  off  the  two  branches  of  government^ 
we  may  follow  up  the  details.  A  council  should  consist  of 
one  body  only,  but  that  body  should  be  large  enough  and 
sufficiently  representative  to  insure  security  from  hasty  or 
corrupt  legislation.  Large  bodies  move  slowly  and  there 
is  safety  in  a  multitude.  In  a  city  of  the  first  class,  such 
as  we  have  in  this  state,  a  body  consisting  of  three,  and 
certainly  not  less  than  two  members  from  each  ward,, 
would  be  sufficient.  If  the  number  of  those  selected  by 
popular  vote  is  restricted  greater  scrutiny  is  possible  and 
will  be  exercised.  Too  often  now,  the  entire  campaign  is 
fought  over  three  or  four  remunerative  offices,  and  the 
members  of  the  council   escape   close   attention   and  are 


Digitized  by 


Google 


STATE  BAR  ASSOCIATION  109 

make-shifts,  the  office  being  thrown  to  placate  friends  of 
candidates  unsuccessful  in  securing  nomination  for  what 
are  called  chief  offices.  This  applies  to  members  of  the 
state  legislature,  no  less  than  to  those  of  civic  bodies,  and 
I  call  the  attention  of  my  learned  brethren  from  the  rural 
districts  to  as  mischievous  an  error  as  that  perpetrated  by 
the  voters  at  city  elections. 

The  city  council  should  assume  office  at  the  same  time  as 
the  mayor,  in  order  to  preserve  a  harmony  in  public  policy. 
Administrative  offices  should  be  filled  not  earlier  than  two 
months  after  the  new  government  is  inaugtirated.  By  that 
interval  the  new  officials  will  have  time  and  opportunity  to 
become  acquainted  with  the  efficiency  of  subordinates,  the 
wisdom  of  the  course  pursued,  together  with  the  points 
upon  which  it  is  capable  of  improvement,  and  the  new 
mayor  will  have  time  to  better  determine  the  qualifications 
and  fitness  of  candidates. 

I  carefully  guard  against  the  doctrine  that  to  the  victors 
belong  the  spoils.  I  denounce  that  pernicious  outgrowth 
of  an  unwholesome  party  fealty.  I  can  conceive  of  no 
graver  danger  to  the  administration  of  municipal  affairs 
upon  business  principles.  I  cannot  believe  that  the  ordi- 
nary citizen  considers  his  money,  taken  from  him  for  taxes, 
to  be  legitimate  spoils  for  hungry  office-seekers.  Voters 
elect  men  to  Congress  to  further  a  policy  of  protection  or 
of  free  trade;  but  that  is  no  reason  why,  for  instance,  a 
competent  superintendent  of  water  works,  an  efficient  chief 
of  police  or  what  is  more  rare,  an  efficient  chief  of  the  fire 
department,  should  be  removed  by  an  incoming  mayor.  If 
he  is  not  competent  he  has  no  business  in  office  under  any 
mayor.  The  mayor,  as  a  business  man,  would  not  consider 
the  politics  of  an  efficient  engineer,  and  as  chief  executive 
of  a  municipality,  he  has  no  right  to  entertain  any  consider- 
ation in  the  selection  of  city  employes,  except  that  of  capa- 
bility. 

If  the  people  hold  the  mayor  to  a  strict  accountability, 
and  do  not  thwart  him  by  harassing  checks  and  counter- 
checks, he  may,  as  a  rule,  be  relied  upon  to  exercise  care. 
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He  should  not  be  hampered  by  boards  of  fire  commissioners 
or  police  commissioners,  or  boards  of  public  works.  A 
man  fit  to  be  mayor  is  as  well  qualified  to  select  a  superin- 
tendent of  water-works,  as  a  superintendent  of  streets,  or 
an  inspector  of  building's.  They  have  no  functions  in  com- 
mon, each  is  as  distinct  as  the  fire  department  or  the  police 
department. 

An  exception  might  be  made  in  the  case  of  a  board  of 
health,  because  the  questions  arising-  under  that  depart- 
ment, call  for  a  more  technical  knowledge  in  determining 
policy  as  to  sanitation  measures,  but  the  mayor  should  be 
a  member  of  that  body  and  should  be  responsible  for  the 
appointment  of  its  administrative  officials. 

The  mischief  of  dividing  responsibility  has  made  itself 
notoriously  acti^  e  in  the  administration  of  affairs  of  every 
city  of  the  first  class  in  this  state.  It  has  led  to  extrava- 
gance, to  evasion  of  blame  and  to  inefficiency. 

I  dare  not  go  as  fully  as  I  would  like  into  details,  but  I 
ask  your  attention  to  the  pressing  need  of  a  better  system 
of  accounting.  The  office  of  comptroller  is  one  of  the  most 
important  in  the  city — in  any  city.  He  should  be  the  book- 
keeper for  all  the  city  business,  each  department  having 
only  a  clerk  to  keep  its  separate  accounts,  entirely  distinct 
from  the  treasurer's  office,  which  should  merely  receive 
money  and  pay  it  out  on  warrants  signed  by  the  mayor  and 
comptroller. 

Uniformity  in  keeping  the  accounts  of  all  cities  would 
afford  means  of  comparison  of  the  expenditure  per  capita, 
and  provide  other  data  of  statistical  value. 

To  those  seeking  a  more  thorough  discussion  of  the  sub- 
ject of  government  of  cities,  I  would  recommend,  besides 
n:ii^-»«  r.A^:^^v.^^  4.^^4r  t^^^t,    D^vee's  American  Commonwealth. 

ions  is  yet  in  an  unsettled 
states,  and  I  submit  with 
ciary  that  it  is  due  to  an 
I  woolly  west  by  rules  of 
latter  of  fact  the  law  of 
is  not  adapted  to  the  rap- 
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idly  developing-  cities  of  the  West.  I  know  of  no  more 
decided  proof  of  this  than  the  matter  of  street  improvement. 
In  New  Eng-land,  self  protection  taught  that  towns  should 
be  closely  peopled.  When  the  common  law  beg-an  to  g'row 
in  Massachusetts  Bay,  there  were  no  wild-cat  additions. 
Streets  were  short  and  compact.  They  were  made  and 
repaired  at  the  g-eneral  cost  and  added  to  from  time  to 
time.  There,  a  general  tax  was  just.  Such  a  tax  in  a 
city  like  Seattle  or  Tacoma  or  Pasco  would  open  the  doors 
to  the  rankest  jobbei-y.  The  system  of  local  assessment 
districts  is  absolutely  necessary.  Even  with  that  precau- 
tion we  find  that  in  boom  times  a  pull  has  been  successful 
in  securing  the  grading  of  streets  far  beyond  necessities, 
and  solely  for  the  purpose  of  booming  remote  additions. 
The  rush  and  hurry  of  fast  developing  cities  resulted  in 
the  election  of  incompetent  oflScials,  and  these  have  left  a 
legacy  in  nearly  every  city  in  the  state  which  will  plung-e 
almost  every  corporation  in  a  great  debt,  unless  the  courts, 
recognizing  the  folly  of  attempting  to  keep  new  wine  in 
old  bottles,  to  quote  an  authority  older  than  Blackstone — 
shall  modify  and  adjust  equitable  rulings  to  prevailing 
novel  conditions. 

The  law  of  assessment  and  re-assessment  of  property  for 
street  improvements  is  now  being  made  by  the  chief  tribu- 
nal of  this  state,  and  the  legal  profession  has  already  ex- 
perienced difficulty  in  harmonizing  the  standard  authorities 
with  the  modern  demands. 

I  shall  not  attempt  to  frame  a  model  decision  for  the 
supreme  court,  but  content  myself  with  these  few  cursory 
suggestions.  I  shall,  however,  take  this  opportunity  to 
ask  every  attorney  to  lend  his  aid  in  amending  the  state 
law  so  that  cities  may  extricate  themselves  from  a  difficulty 
in  wliich  they  are  stranded,  first  by  the  incompetence  of 
officials  and  secondly  by  an  absence  of  remedial  provision 
for  acts  of  omission.  An  admirable  provision  occurs  in 
the  Seattle  Charter  of  1886,  drawn,  I  believe,  by  the  able 
and  upright  jurist.  Judge  Hanford.  It  is  that  where  an 
assessment   for  stfeet  grading   is   contested,    and    suit  is 
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brought  by  the  city:  '*  if  it  shall  appear  to  the  court  on  the 
trial  that  work  has  been  done,  or  materials  furnished,  in 
making  improvements  authorized  by  the  council,  for  which, 
under  the  provisions  of  this  act,  special  assessments  may 
be  levied;  the  court  shall  decree  against  the  premises  and 
in  favor  of  the  city,  or  any  other  party  plaintiff,  to  the  ex- 
tent of  the  proportion  of  the  reasonable  value  of  such  work 
or  materials  justly  chargeable  to  such  premises,  notwith- 
standing any  defect,  informality  or  irregularity  in  the  pro- 
ceedings." 

Unfortunately,  however,  there  is  no  provision  of  means 
by  which  the  reasonable  value  can  be  determined,  nor  is 
the  city  provided  with  the  machinery  by  which  it  can 
make  up  to  the  contractor  any  deficiency  created  by  judg- 
ment for  less  than  the  full  amount. 

A  distinguished  member  of  the  Pierce  county  bar,  F.  H. 
Murray,  is  the  author  of  a  law  which  provides  for  re-assess- 
ment in  case  of  a  failure  of  the  first  attempt  at  assessment, 
but  I  suggest  that  it  is  capable  of  improvement  by  the  ad- 
dition of  a  power  to  cities,  in  cases  calling  for  re-assess- 
ment through  invalidity,  to  assume  a  portion  of  the  cost  of 
improvement. 

In  many  cases  a  city  has  ordered  very  expensive  grading 
to  be  done  much  of  the  value  of  which  is  to  the  city  gener- 
ally and  not  only  to  the  adjacent  property.  Here  a  portion 
should  be  borne  by  the  general  street  fund.  In  other  cases 
negligent  oflScials  have  permitted  entirely  unnecessary  ex- 
pense to  property  owners,  and  by  other  acts,  vitiated  the 
assessment.  Here,  also,  the  city  should  not  suffer  entire 
loss,  but  the  cost  should  be  divided  between  the  property 
owners  to  the  reasonable  value  of  the  work  done,  and  the 
city  at  large,  as  a  penalty  for  having  negligent  officials. 
In  no  other  way  can  justice  be  done,  the  assessment  be  col- 
lected and,  at  the  same  time,  the  claims  of  innocent  war- 
rant holders  be  made  good. 

This  paper  is,  I  know,  fragmentary  and  suggestive  only. 
So  vast  a  field  in  which  the  committee  has  directed  me  to 
graze  allows  me  time  only  to  nibble  here  and  there,   and  I 
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liave  endeavored  to  pick  out  a  few  choice  spots  upon  which 
the  lawyer  who  takes  an  interest  in  civic  legislation  may 
£nd  rich  material  for  rumination. 
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APPENDIX  ••F." 
Paper  read  by  Charles  S.  Fogg",  of  Tacoma. 
Subject:      EviL     OF     THE     PROMISCUOUS     APPOINT- 
MENT OF   Receivers. 

As  the  subject  on  which  I  am  asked  to  read  a  paper  indi- 
cates, there  is  undoubtedly  cause  for  serious  protest 
ag-ainst  the  too  common  custom  that  appears  to  have 
g-rown  up  under  existing  laws  in  this  state  to  appoint 
Receivers. 

We  have  at  this  time  in  the  state  of  Washington  a  great 
army  of  Receivers;  Receivers  appointed  in  all  sorts  of 
cases;  Receivers  appointed  with  notice,  and  Receivers  ap- 
pointed without  notice  ;  Receivers  appointed  in  meritorious 
cases,  and  Receivers  appointed  in  cases  of  doubtful  merit. 
Indeed,  we  seem  to  have  a  mania  for  the  appointment  of 
Receivers  ;  Receivers  for  banks,  Receivers  for  corporations. 
Receivers  for  partnerships,  Receivers  for  property  of  all 
sorts  and  in  all  conditions.  As  a  necessary  consequence 
instances  of  great  hardship  and  wrong  are  not  wanting  to 
show  that  courts,  lawyers  and  litigants  have  gone  too  far 
in  this  direction,  and  that  it  is  time  to  call  a  halt.  In  the 
language  of  Chief  Justice  Fuller,  *'  That  whatever  tempta- 
tion to  leave  the  beaten  path,  the  record  of  a  particular 
case  may  be  supposed  to  afford,  it  is  not  for  the  courts  of 
justice  in  the  exercise  of  unregulated  discretion  to  remove 
the  settled  land  marks  of  the  law."  It  should  be  remem- 
bered that  the  appointment  of  a  Receiver  to  take  posses- 
sion of  property  is  a  harsh  and  extraordinary  remedy  and 
ought  to  be  invoked  only  in  cases  where  it  is  absolutely 
necessary  to  attain  the  ends  of  justice.  The  simple  state- 
ment of  the  effect  of  a  receivership  by  a  learned  author, 
shows  that  the  greatest  caution  should  be  exercised  in  its 
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application:  '* It  wrests  the  possession  from  the  defendant 
and  assumes  and  maintains  the  entire  management  and 
control  of  the  property  or  fund,  frequently  chang-ing*  its 
form  and  retaining*  possession  through  its  officer,  the  Re- 
ceiver, until  the  rights  of  all  parties  in  interest  are  satis- 
factorily determined." 

The  right  to  appoint  a  Receiver,  with  all  its  attendant 
consequences  had  its  origin  in  the  English  Court  of  Chan- 
cery, and  was,  until  the  abolition  of  that  court  as  a  dis- 
tinct tribunal,  always  regarded  as  one  of  its  most  efficient 
remedies.  But  in  its  early  history  the  remedy  was  granted 
with  cautiony  and  only  upon  a  satisfactory  showing  of  the 
necessity  for  the  immediate  interposition  of  the  court.  Like  all 
extraordinary  remedies  it  was  intended  to  meet  extraordinary 
cases  where  there  was  no  other  adequate  remedy.  It  was 
never  intended  to  work  harm  and  injustice  by  unnecessarily 
seizing  the  property  of  the  individual  or  corporation  and 
placing  it  beyond  their  reach  and  into  the  hands  of  a  third 
party  at  the  behest  of  a  plaintiff  in  a  suit,  until  a  clear  right 
so  to  do  had  been  made  manifest  to  the  appointing  court. 
But  instead  of  a  remedy  to  be  used  with  great  care  in  extra-- 
ordinary  eases,  it  has  come  to  be  an  almost  every  day  ir\flietion 
in  ordinary  eases.  In  some  instances  it  is  invoked  by  irre- 
sponsible plaintiffs  who  give  no  bond,  the  property  and 
business  of  the  debtor  is  seized  and  taken  from  the  owner's 
control,  his  business  broken  up  and  destroyed,  without  any 
adequate  remedy  for  the  wrongs  thus  inflicted;  and  this, 
too,  in  some  instances  without  notice  to  the  debtor  and 
without  opportunity  to  be  heard  until  it  is  all  too  late  to 
save  his  business  from  wreck  and  ruin.  It  certainly  re- 
quires no  argument  to  show  the  injustice  of  this  condition 
of  affairs  and  that  it  is  a  clear  violation  of  both  the  natu- 
ral and  legal  rights  of  man. 

Since  the  time  of  the  iron  barons  of  Runnymede  and 
the  adoption  of  Magna  Charta,  it  has  been  the  law  in 
every  English  speaking  nation  that — "No  free  man  shall 
be  taken,  or  imprisoned,  or  disseized  of  his  freehold,  or  lib- 
erties, or  free  customs,  or  be  outlawed,  or  exiled,  or  in  any 
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otherwise  destroyed;  nor  will  we  pass  upon  him  nor  con- 
demn him  but  by  the  lawful  judg-ment  of  his  peers  and  by 
the  law  of  the  land;  we  will  sell  to  no  man,  we  will  not 
deny  or  defer  to  any  man,  either  jMS^fce  or  right." 

It  was  said  by  Judg-e  Cooley  that — "The  law  must  pro- 
ceed slowly  and  by  sure  and  deliberate  steps;  it  must  hear 
patiently  before  it  condemns;  it  must  begin  investigation 
with  charity;  it  must  pursue  it  with  skeptical  caution;  it 
must  condemn  with  reluctance  and  only  inflict  punishment 
when  the  guilt  is  demonstrated  by  the  tests  of  such  cruci- 
bles as  long  experience  proves  to  be  reasonably  sure.  It 
must  protect  property  by  the  same  deliberate  and  cautious  methods, 
and  all  its  appeals  must  be  to  stability,  order,  regularity, 
patience  and  certainty.  Those  great,  enduring  qualities 
upon  which  the  Mighty  Founder  has  constructed  the  Uni- 
verse he  has  made  equally  essential  in  the  founding  and  develop^ 
ment  of  a  solid  structure  of  government,^' 

In  the  whirl  and  excitement,  in  the  unrest  and  rapidity 
of  the  transaction  of  all  business,  in  this  afternoon  of  the 
nineteenth  century,  have  we  not,  in  some  itstances,  and 
notably  in  the  appointment  of  Receivers,  drifted  away  from 
ancient  legal  moorings  that  the  experience  of  ages  has 
proved  safe?  I  attribute  much  of  the  cancerous  evil  existing 
to-day,  and  to  which  I  have  alluded,  to  the  laws  of  this  state 
governing  the  appointment  of  Receivers.  As  the  law 
stands  to-day  application  may  be  made  for  the  appoint- 
ment of  a  Receiver  in  a  given  case.  It  may  be  a  just  and 
meritorious  case,  or  it  may  be  an  unjust  case  without  merit, 
but  in  either  case  the  plaintiff  gives  no  bond;  he  assumes 
no  liability  or  responsibility,  and  yet  at  his  request  and  at 
his  instance,  the  property  of  the  debtor  may  be,  against 
his  will,  and  perhaps  without  notice,  seized,  taken  and  car- 
ried away,  perhaps,  and  probably  the  business  of  the  debtor 
ruined;  and  yet  he  has  little  or  no  remedy  against  the 
party  that  has  invoked  the  aid  of  the  law  and  started  in 
motion  the  proceedings  that  have  resulted  thus  disastrously 
to  him. 

In  my  opinion,  we  should  endeavor  to  have  the  legisla- 
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ture  this  winter  enact  a  law  such  as  is  already  in  force  in  ^ 
some  of  the  states,  requiring-  the  party  who  seeks  the  ap- 
pointment of  a  Receiver  not  only  to  give  notice  to  all  part- 
ies to  be  affected  thereby  of  the  time  and  place  of  the 
hearing  on  the  application,  but  also  of  the  name  of  the 
proposed  Receiver  and  of  his  proposed  sureties,  and  of  the 
proposed-sureties  of  the  applicant. 

And  further,  that  every  order  appointing-  a  Receiver  re- 
quire the  applicant  to  g-ive  a  bond  conditioned  to  pay  all 
damag-es  which  the  other  parties  to  the  suit  or  any  of 
them  may  sustain  by  reason  of  the  appointment  of  a  Re- 
ceiver in  those  cases  in  which  it  shall  be  finally  decided, 
that  the  order  ought  not  to  have  been  granted.  The  bond 
should  run  to  the  defendant  and  all  parties  in  interest  in  a 
penal  sum  sufficient  to  fully  indemnify  the  parties  for  any 
and  all  damages  and  costs,  and  be  executed  by  the  appli- 
cant and  two  or  more  sureties  to  be  approved  by  the  court 
or  judge,  making  the  appointment.  The  conditions  of  the 
bond  should  be  sufficiently  broad  and  comprehensive  to 
cover  any  and  all  damage  that  may  be  sustained  by  the 
debtor  in  the  event  it  shall  be  finally  decided  that  the  Re- 
ceiver ought  not  to  have  been  appointed;  and  it  should  in 
terms  provide  that  in  the  event  it  shall  be  determined  the 
Receiver  ought  not  to  have  been  appointed,  the  bond  shall 
stand  as  security  to  the  Receiver  not  only  for  his  compen- 
sation, but  for  all  costs  and  expenses  incurred  by  him  in  the 
conduct  of  the  Receivership,  In  no  event  where  the  Re- 
ceiver is  wrongly  appointed  should  such  compensation, 
costs  and  expenses  be  deducted  from  the  trust  funds. 

The  courts  of  this  state  are  authorized  by  statute  to  ap- 
point Receivers  upon  various  grounds,  among  others,  of  cor- 
porations which  are  insolvent,  or  in  imminent  danger 
of  insolvency;  and  in  such  other  cases  as  may  be  provided 
by  law,  and  also  when  *'  in  the  discretion  of  the  court  "  it 
may  be  necessary  to  secure  ample  justice  to  the  parties. 

The  provisions  of  the  law  of  this  state  relative  to  the 
appointment  of  Receivers  may  in  some  respects  be  **  likened 
to  a  seine,  the  meshes  of  which  are  so  large  that  a  whale 
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can  go  throug-h  without  brushing'  down  a  fin."  I  think  no 
such  extraordinary  discretionary  power  ought  to  be  vested 
in  the  court.  As  may  be  observed  the  provision  is  not,  as 
in  many  of  the  states,  after  specifying  the  particular  cases 
in  which  Receivers  may  be  appointed,  and  in  ''all  the 
other  cases  where  Receivers  have  heretofore  been  appoin- 
ted by  the  usage  of  courts  of  equity;"  but  the  provision  of 
our  statute  is  that  '*  when  in  the  discretion  of  the  court,  it 
may  be  deemed  necessary,"  Why  specify  particular  instan- 
ces in  which  a  Receiver  may  be  appointed  ?  Why  not  say 
that  a  Receiver  shall  be  appointed  in  all  cases  wherein  the 
court  thinks  it  advisable.  Such  a  provision  would  obviate 
the  necessity  of  the  larger  part  of  our  present  law, 
stating'  the  grounds  for  the  appointment  of  Receivers,  and 
yet  would  give  the  court  no  more  discretionary  power 
than  it  now  has.  As  the  law  stands,  the  appointment 
or  non-appointment  of  a  Receiver  in  a  given  case  depends 
upon  the  ''discretion"  of  the  judge;  the  law  to  which 
Benth  am  applies  the  opprobious  epithet  of  "Judge  made 
law."  The  learning,  experience  and-  habits  of  thought 
of  the  judge  have  more  or  less  to  do  with  his  discretion- 
ary judgment.  Two  judges  equally  honest  and  conscien- 
tious upon  a  given  state  of  facts,  may,  in  the  exercise, 
too,  of  sound  discretion,  come  to  entirely  different  conclu- 
sions respecting  the  appointment  of  a  Receiver. 

In  addition  to  all  this,  in  the  language  of  an  eminent 
judge  and  author,  "It  is  clear  that  radical  tendencies 
have,  in  one  particular,  at  least,  carried  us  too  far,  and  in 
wrong  direction.  I  refer  to  the  popular  election  of  our 
state  judges  for  a  short  term  of  ofl&ce.  Our  ancestors 
were,  in  my  judgment,  wiser  than  we,  in  this  regard  ;  for 
we  have  adopted  a  policy  which  tends  at  least  to  impair 
the  independence  of  the  judiciary.  England  once  had  a 
dependent  judiciary,  and  her  then  history  exhibits  to  the 
world  the  shameful  spectacle  of  judges  cringing  in  the 
presence  of  royal  power,  and  crawling  in  their  own  slime 
to  the  footstool  of  executive  usurpation.  So  long  as 
English  judges  were  dependent  upon  the  crown,  they  were 
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subservient  to  the  crown,  and  so  long^  were  the  streams  of 
justice  flowing-  from  such  a  source  impure.  Perhaps, 
however,  it  will  be  said  that  the  parallel  will  not  hold 
good,  since  we  have  no  king  in  America.  No  king  in 
America?  This  I  emphatically  deny.  We  have  a  king 
in  America — a  many-headed  king — king  public  opinion  ; 
a  great,  powerful  and  absolute  monarch ;  for  there  is  no 
limitation  to  his  prerogatives  I  His  power  is  not  even 
limited  like  that  of  the  czar  of  Russia — a  despotism  tem- 
pered by  assassination.  This  great  king  of  ours  sits  ex- 
alted like  Satan  in  Paradise  Lost — 

'*  Hig-h  on  a  throne  of  royal  state,  which  far 
Outshone  the  wealth  of  Ormus  and  of  Ind,    ' 
Or  ^here  the  gorgeous  East,  with  richest  hand, 
Showers  on  her  kings  barbaric  pearl  and  gold." 

**  Like  all  despotic  rulers,  our  king  often  abuses  his 
power ;  he  is  sometimes  a  capricious  tyrant ;  and  not  un- 
frequently  he  rages  like  a  very  Moloch  for  the  blood  of 
some  victim  to  be  immolated  upon  the  altar  of  his  im- 
placable wrath.  He  loves  the  sweet  incense  of  flattery 
and  lends  willing  attention  to  the  unnumbered  sycophants 
who  pour  their  loathsome  adulation  into  his  ears.  They 
extol  his  infallible  wisdom  ;  they  appeal  to  his  judgments 
as  their  sole  standard  of  right  and  wrong,  truth  and 
justice;  they  invoke  his  indignation  against  all  whose 
opinions  happen  not  to  coincide  with  their  own  unerring 
orthodoxy.  Some  of  these  idol  worshipers  have  been 
heard  to  affirm  that  the  voice  of  their  great  king  is  the 
voice  of  God  ;  and  instead  of  rebuking  his  flatterers  for 
their  blasphemous  adulation,  as  did  the  semi-barbarous 
Canute  of  old,  our  more  civilized  monarch  smiles  benig- 
nantly  upon  them,  and  often  raises  them  to  the  highest 
stations.  Shall  we  subject  the  judges  of  the  land  to  the 
capricious  will  of  this  sometimes  unenlightened,  and 
often  arbitrary  king  J 

**  Let  it  not  be  said  that  I  am  wanting  in  a  proper  respect 
for  public  opinion.  Not  so.  I  regard  a  proper  respect  for 
public  opinion —  that   '  decent  respect  to  the  opinions  of 
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mankind  ^  which  our  ancestors  avowed  in  the  Declaration 
of  Independence — as  in  the  hig-hest  degree  commendable. 
But  in  my  judgment,  he  who  is  the  mere  slave  of  public 
opinion,  and  who  has  no  hig-her  standard  of  rififht  and 
wrong"  than  the  uttered  voice  of  the  multitude,  is,  welU 
to  say  no  worse,  a  very  poor  creature. 

**But  the  fundamental  objection  to  an  elective  judiciary 
is,  that  the  people  have  no  right  to  be  represented  in  a 
judicial  proceeding.  Public  opinion  has  no  right  to  be 
heard  in  a  court  of  justice.  The  very  idea  of  representation 
in  a  judicial  proceeding  is  an  odious  and  false  idea.  On  the 
contrary,  if  all  the  people  in  all  America  should  demand 
judgment  ag-ainst  the  humblest  individual,  yet  if  rig-ht 
and  justice  were  with  the  individual,  a  court  of  justice 
should,  in  disregard  of  universal  opinion,  give  judg-ment 
in  his  favor.  In  this  respect  there  is  a  fundamental  dif- 
ference between  leg-islative  and  judicial  functions.  The 
people  of  right  ought  to  be  represented  in  the  making  of 
the  laws,  but  not  in  their  administration  by  the  courts. 
The  legislator  enacts  a  general  law,  the  burdens  and 
obligations  of  which  fall  alike  upon  his  friends  and  foes, 
and  in  this  we  have  a  sufficient  guarantee  that  the  legis- 
lature will  not  pass  oppressive  laws.  But  the  judge  pro- 
nounces sentence  in  a  particular  case  between  individuals 
or  between  the  government  and  individuals,  and  he  may, 
therefore,  if  he  will,  give  judgment  in  favor  of  the  party 
who  controls  the  greater  power  or  commands  the  greater 
number  of  votes.  At  all  events,  a  judge  is  exposed  to 
this  temptation,  and  what  is  most  unfortunate,  both  t<^ 
him  and  the  public,  is  that  he  is  liable  to  suspicion  by 
reason  of  the  existence  of  a  known  temptation,  even 
where  his  rectitude  is  clear." 

In  these  reckless  days  upon  which  we  have  fallen  it  is- 
imperatively  necessary  for  the  maintenance  of  law  and 
order  and  that  civil  government  be  upheld,  that  the  laws 
of  the  land  shall  be  respected  and  enforced.  The  laws 
should  be  just,  and  every  man,  high  or  low,  rich  or  poor, 
should  be  required  to  obey  the  law.     It  has  been  said  that 
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we  have  too  much  law  and  not  enougfh  justice.  It  is  surely 
the  duty  of  the  lawyer  to  uphold  and  maintain  law;  other- 
wise it  will  be  deservedly  said,  '*The  salt  has  lost  its 
savor — henceforth  it  is  fit  only  to  be  cast  out  and  trodden 
under  foot  of  men." 

Montesquieu,  in  **The  Spirit  of  Laws,"  says:  **Laws  in 
their  most  g-eneral  signification  are  the  necessary  relations 
resitlting-  from  the  nature  of  thing's.  In  this  sense  nil 
beings  have  their  laws;  the  Deity  has  His  laws;  the  beasts 
have  their  laws;  man  has  his  laws."  Again  it  has  been 
said,  *'Of  law  there  can  be  no  less  acknowledged  than 
that  her  seat  is  the  bosom  of  God;  her  voice  the  harmony 
of  the  world;  all  things  in  heaven  and  earth  do  her  hom- 
age, the  very  least  as  feeling  her  care,  and  the  greatest  is 
not  exempt  from  her  power.  Both  angels  and  men  and 
creatures  of  what  condition  soever,  though  each  in  differ- 
ent sort  and  manner,  yet  all  with  uniform  consent,  admire 
her  as  the  mother  of  their  peace  and  joy." 

The  business  of  the  lawyer  is  the  preservation  and  pro- 
tection of  liberty.  The  laws  of  the  state  are  commands. 
Plato's  idea  of  a  perfect  commonwealth  was  public  virtue 
embodied  in  the  institutions  of  a  country.  What  we  need 
is  not  more  law,  but  better  law.  We  need  to  remember 
the  principle  placed  in  the  Magna  Charta  at  the  cost  of  so 
much  blood  and  treasure,  and  to  which  the  English  speak- 
ing nations  have  since  held  fast,  and  which  is  embodied 
in  our  own  constitution.  No  man  shall  be  deprived  of  life, 
liberty  or  property  without  due  process  of  law.  iet^the 
law  be  so  framed  that  the  individual,  or  the  corporation, 
or  the  partnership  shall  not  be  deprived  of  the  possession 
of  property  without  notice  and  hearing — without  due  pro- 
cess of  law,  and  that  whoever  invokes  this  extraordinary 
remedy  shall  first  be  required  to  give  good  and  sufficient 
bond  for  the  payment  of  the  damages  sustained  thereby; 
and  I  believe  much  will  have  been  done  to  prevent  "  Evil 
of  Promiscuous  Appointment  of  Receivers." 
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APPENDIX  ''G." 
Paper  read  by  James  B.  Reavis,  of  North  Yakima. 
Subject:    Our  Exemption  Laws. 

Perhaps  no  better  illustration  can  be  found  of  the  appli- 
cation of  an  old  and  elementary  canon  of  interpretation  of 
written  law  than  in  the  evolution  of  Exemption  laws.  This 
rule  of  construction  is  variously  stated  by  law  writers. 
But  it  may  be  properly  said,  whether  desig'nated  as  the  re- 
quirement of  public  policy  or  ascertainment  of  the  true  in- 
tention of  the  leg-islative  will  from  all  the  ligfhts  surround- 
ing the  legislature,  that  a  new  statute  should  be  made  to 
fit  in  consistently  with  the  existing  laws;  modifying, 
changing,  enlarging  and  amending  what  is  already  estab- 
lished. Thus  the  courts  have  come  to  the  consideration  of 
the  modern  Exemption  Law. 

At  common  law  there  was,  with  perhaps  the  exception 
of  wearing  apparel  actually  in  use  on  the  person,  no  ex- 
emption in  favor  of  the  debtor  or  his  family  of  personal 
property.  All  personal  property  of  the  debtor  was  subject 
to  the  satisfaction  of  his  creditors'  demand;  and  he  was 
further  liable  to  imprisonment  of  his  person  at  the  will  of 
his  creditor.  This  rule  was  a  modification  of  the  older 
one  of  slavery  for  unpaid  debts.  By  the  Twelve  Tables  : 
**  If  the  debtor  be  insolvent  to  several  creditors,  let  his 
body  be  cut  in  pieces  on  the  third  market  day.  It  may  be 
cut  into  more  or  fewer  pieces  with  impunity;  or,  if  his 
creditors  consent  to  it,  let  him  be  sold  to  foreigners  beyond 
the  Tiber."  The  earliest  written  statute  known  mitigat- 
ing perpetual  slavery  for  debt,  reads: 

*'And  if  thy  brother  that  dwelleth  by  thee  be  waxen 
poor,  and  be  sold  unto  thee ;  thou  shalt  not  compel  him  to 
serve  as  a  bondservant; 
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''  But  as  a  hired  servant,  and  as  a  sojourner,  he  shall  be 
with  thee,  and  shall  serve  thee  unto  the  year  of  jubilee; 

''  And  then  shall  depart  from  thee,  both  he  and  his 
children  with  him,  and  shall  return  unto  his  own  family, 
and  unto  the  possession  of  his  father  shall- he  return." 
Leviticus  XXV.  39-41. 

But  in  servitude  to  the  creditor,  the  bondsman  for  debt 
was  fed  and  clothed  by  his  master.  It  will  be  observed 
that  the  state  then  required  that  the  debtor,  when  deprived 
of  his  means  of  livelihood,  should  be  supported  by  his 
creditor,  and  not  become  a  public  charg-e.  The  state  has 
always  insisted  that  each  individual^  if  practical,  be  sup- 
ported by  his  own  services,  and  that  those  dependent  upon 
him  be  similarly  cared  for.  Thus  when  bondag-e  to  the 
creditor  was  forbidden,  and  later  when  imprisonment  for 
debt  was  abolished,  sufficient  property  of  the  debtor  for 
the  maintenance  of  himself  and  dependent  ones  was  pro- 
vided for.  These  exemptions  were  originally  of  tools 
necessary  for  the  occupation  of  the  debtor;  of  food,  cloth- 
ing and.  household  furniture;  and  then  the  shelter  of  a 
home.  The  number  of  articles  exempt  and  the  total  value 
of  property  kept  from  execution  are  an  interesting  history 
of  the  modes  of  life,  prog-ress  in  mechanics,  the  professions, 
ag-riculture;  and  in  fine,  the  g-eneral  changes  and  advance- 
ment of  civilization. 

But  I  do  not  think  the  policy  of  the  exemption  laws  can 
be  completely  understood  without  the  consideration  of 
other  important  factors  in  their  growth  and  development. 
That  is,  the  humanizing  influence  of  cultivated  benevo- 
lence and  the  spirit  of  Christianity.  Shylock  insisted  that 
his  bond  be  sustained  or  the  honor  of  Venice  was  gone, 
and  the  impartiality  of  its  laws  ended,  '*  Is  it  mentioned 
in  the  bond."  **He  stood  upon  the  bond."  But  the  pub- 
lic policy  of  Venice  intervened  and  the  execution  could 
not  be  enforced. 

.  The  pathetic  debtor-prison  pictures  in  "Little  Dorritt " 
and  ** David  Copperfield,"  and  the  gentle  Quaker  poet's 
lines : 
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**  Lrook  on  him!— throus^h  his  dungeon  grate 

Feebly  and  cold,  the  morning  light 
,         Comes  stealing  round  htm,  dim  and  late, 

As  if  it  loathed  the  sight. 

Reclining  on  his  strawj  bed, 

His  hand  upholds  his  drooping  head — 

His  bloodless  cheek  is  seamed  and  hard. 

Unshorn  his  gray,  neglected  beard; 

And  o*er  his  bony  fingers  flow 

His  long,  dishevelled  locks  of  snow. 
**  What  has  the  gray-haired  prisoner  done? 

Has  murder  stained  his  hands  with  gore? 

Not  so;  his  crime's  a  fouler  one; 

God  made  ths  old  man  poor  ! 

For  this  he  shares  a  felon's  cell. 

The  fittest  earthly  type  of  hell! 
**  Down  with  the  law  that  binds  him  thus! 

Unworthy  freeman,  let  it  find 

No  refuge  from  the  withering  curse 

Of  God  and  human  kind! 

Open  the  prison's  living  tomb, 
•  And  usher  from  its  brooding  gloom 

The  victims  of  your  savage  code 

To  the  free  sun  and  air  of  God; 

No  longer  dare  as  crime  to  brand 

The  chastening  of  the  Almighty's  hand." 

And  He  who  taught  his  disciples  to  pray :  *  *  And  f org"ive  us 
our  sins;  for  we  also  forgive  every  one  that  is  indebted  to 
us." 

All  were  but  the  people's  prophets,  commanding  the  ex- 
emption law  to  be;  and  it  was. 

The  exemption  laws  of  personal  property  being  at  first 
in  derogation  of  the  common  law,  were  strictly  construed. 
But  soon  a  more  liberal  rule  obtained;  and  now  almost 
everywhere  the  I'ust  rule  of  interpretation,  to  give  full 
force  and  effect  to  the  legislative  will  prevails.  This  con- 
struction is  stated  in  this  jurisdiction  in  Mikkelson  vs,  Parker j 
3  Wash.  Ty.,  527.  An  important  question  arising  in  the 
construction  of  these  laws,  is  the  effect  of  a  voluntary 
waiver  of  the  benefits  of  the  exemption.  Many  courts 
hold  that  in  executory  contracts  such  waiver  cannot  be 
enforced.     This  rule  seems  to  be  sustained  by  the  weight 
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of  authority  in  the  adjudicated  cases.  It  has  been  well 
said  by  the  supreme  court  of  New  York:  "  The  statutes 
which  allow  a  debtor,  being*  a  householder  and  having*  a 
family  for  which  he  provides,  to  retain,  as  ag-ainst  the 
legal  remedies  of  his  creditors,  certain  articles  of  prime 
necessity,  to  a  limited  amount,  are  based  upon  views  of 
policy  and  humanity,  which  would  be  frustrated  if  such  an 
agreement  could  be  sustained/*  Knettle  v$,  Newcombj  22 
N.  Y.  249.  So  by  the  Kentucky  court:  "Executory  agree- 
ments are  generally  enforced,  and  as  much  obligatory  on 
parties  as  if  in  fact  executed;  but  there  are  exceptions  to 
this  general  rule.  No  one  in  this  state  is  entitled  to  the 
benefit  of  the  exemption  laws  but  a  housekeeper  with  a 
family;  and  the  legislature  certainly  intended  by  the  en- 
actment of  such  laws  to  provide  more  for  the  dependent 
family  of  the  debtor  than  for  the  'debtor  himself.  Every 
honest  man  has  a  desire  to  fulfill  all  his  obligations,  and 
such  are  always  willing  to  comply  with  the  demands  of  a 
creditor  by  giving  to  the  latter  any  assurance  he  may 
exact  as  evidence  of  his  intention  to  pay  his  debt.  The 
law,  in  its  wisdom  for  the  poor  and  needy,  has  said  that 
certain  property  shall  not  be  liable  for  debt,  not  so  much 
to  relieve  the  debtor  as  to  protect  his  family  against  such 
improvident  acts  as  reduce  the  family  to  want."  Moxleyus. 
Ragan^  10  Bush  156.  Some  of  the  courts,  notably  the  su- 
preme court  of  Pennsylvania,  sustain  such  contracts.  Bow- 
man vs.  Smiley^  31  Penn.  St.  223.- 

But  on  sound  principle  such  contracts  cannot  be  sus- 
tained in  consonance  with  the  policy  of  the  law.  In  this 
state  the  question  is  settled  by  statute,  and  such  contracts 
authorized.     Sections  484  and  489  HilVs  Code. 

The  law  should  take  notice  of  the  readiness  with  which 
sanguine  and  incautious  men  will  make  improvident  con- 
tracts which  look  to  the  future  for  their  consummation, 
when  if  the  results  were  to  be  presently  realized,  they 
would  not  enter  into  them  at  all. 

If  sections  484  and  489  of  our  code  were  repealed,  the 
law  of  exemptions  here  would  be  symmetrical  and  logical. 
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At  common  law  the  creditor  could  not  sell  the  debtor's 
land;  and  after  provision  for  such  sale  was  made  by  stat- 
ute the  protection  and  integrity  of  the  family,  ever  a 
cherished  object  in  Anglo-Saxon  society,  demanded  that 
the  homestead  be  saved  from  levy  and  sale. 

''The  law,"  said  a  learned  court,  in  one  of  the  early 
cases,  ''is  based  upon  the  idea  that,  as  a  matter  of  public 
policy,*  for  the  promotion  of  the  property  of  the  state,  and 
to  render  independent  and  above  want  each  citizen  of  the 
government,  it  is  proper  he  should  have  a  home — a  home* 
stead — where  his  family  may  be  sheltered  and  live  beyond 
the  reach  of  financial  misfortune  and  the  demands  of  cred- 
itors who  have  given  credit  under  such  law.'*  Charles  vs. 
Lamberson,  1  Iowa  439. 

In  all  legislation  on  this  subject  it  must  be  borne  in 
view  by  the  state,  that  the  amount  and  value  of  property 
exempted  cannot  be  materially  increased  and  the  law  have 
a  retroactive  operation.  The  hig-hest  tribunal  in  the  land 
has  decided  that  "the  leg^al  remedies  for  the  enforcement 
of  a  contract,  which  belong  to  it  at  the  time  and  place 
where  it  is  made,  are  a  part  of  its  obligation.  A  state 
may  change  them  provided  the  change  involves  no  impair- 
ment of  a  substantial  rig-ht."    Gunn  vs.  Barry.  15  Wally  610. 

The  history  of  civilization  illustrates  very  forcibly  the 
economic  value  of  protection  pf  the  means  of  production 
of  the  poor.  Slave  labor  was  but  a  small  per  cent,  of  the 
value  of  free  labor.  The  mechanic  with  tools,  and  the 
farmer  with  land  and  implements  to  cultivate  are  worth 
infinitely  more  than  those  without  them,  and  the  very 
class- that  most  frequently  declaim  against  liberal  exemp- 
tion of  property  from  execution — the  creditor — is  equally 
benefited  by  them;  as  debt  paying"  is  more  certain  and  all 
creditors  more  surely  paid,  where  the  means  of  protection 
are  assured  to  the  debtor.  We  may  all  conclude  that  our 
exemption  law  is  one  of  the  consummate  flowers  of  a  higher 
Christian  civilization,  founded  on  the  soundest  economic 
and  most  humane  principles,  and  tends  to  increase  the 
value  of  life  and  property  throughout  the  state. 
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APPENDIX  '•H.'.' 
Paper  read  by  Frank  H.  Post,  of  Spokane. 
Subject :    The  Materiai.-Man's  Lien. 

The  Material-Man's  Lien.  The  subject  is  one  of  great 
possibilities  and  impossibilities.  It  mig-ht  be  treated  in  a 
humorously  sad  manner  by  pointing-  out  the  absurdities  of 
the  conflicting-  decisions  of  the  various  courts.  One  mig-ht 
exhaust  his  hearers  in  drawing-  analogies  between  the 
statutory  law  in  respect  to  such  liens  and  the  common  law 
principles  and  the  equitable  principles  deduced  in  respect 
to  other  classes  of  liens.  But  to  my  mind,  such  disserta- 
tion would  be  profitless,  and  not  knowing  the  intention  of 
the  committee  who  prepared  the  program  for  this  meeting 
of  the  State  Bar  Association,  I  have  deemed  it  best  to  treat 
the  subject  on  the  line  of  the  policy  of  the  law. 

Neither  the  mechanic  nor  the  seller  of  materials  had  a  lien 
at  the  common  law  on  the  structure  upon  which  the  work 
had  been  performed  or  in  the  construction  of  which  the 
material  had  been  used.  The  common  law  recognized  no 
liens  except  those  on  personal  property.  Possession  was 
essential  at  the  common  law  to  the  creation  of  a  lien. 
Neither  did  the  courts  allow  such  liens  upon  any  principles 
of  equity;  the  lien  is  controlled  in  no  sense  by  principles 
of  equity.  Our  English  brothers  have  never  in  any  man- 
ner recognized  the  justice  or  propriety  of  such  liens,  and 
no  law  has  been  enacted  in  Great  Britain,  unless  at  a  very 
recent  date,  providing  a  lien  for  the  mechanic  or  material 
man.  Such  liens  were  first  recognized  in  the  civil  law 
which  authorized  a  lien  not  only  to  the  laborer  and  fur- 
nisher of  materials,  but  also  to  the  money  lender  when  the 
money  was  loaned  to  be  used  in  building  the  structure, 
which  is  a  little  further  than  the  enterprising  American 
has  gone,  on  the  probable  theory,  which  has  become  an 
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established  fact,  that  the  money  lender  can  take  care  of 
himself. 

On  September  9th,  1791,  a  memorial  was  adopted  by  the 
commissioners  appointed  for  that  purpose,  at  which  meet- 
ing* were  present  Thomas  JeflFerson  and  James  Madison, 
praying-  the  g-eneral  assembly  of  Maryland  to  pass  an  act 
securing  to  master-builders  a  lien  on  the  houses  erected 
and  the  land  on  which  they  stood.  An  act  in  accordance 
therewith  was  passed  on  December  19th,  1791.  This  ap- 
pears to  be  the  first  statute  of  this  kind  enacted  in  this 
country.  The  real  obiect  of  the  act  was  to  encourag-e 
master  builders  to  contract  for  erecting  houses  in  the  city 
of  Washing-ton.  The  law  was  not  enacted  because  the 
general  assembly  of  Maryland  considered  that  contractors 
and  mechanics  were  entitled  in  equity  to  a  lien,  but 
because  by  giving-  them  such  a  lien  contractors  would  Con- 
struct houses  for  people  of  little  means,  and  thus  there 
would  be  much  building  of  homes  at  the  new  seat  of  gov- 
ernment. Under  that  act  the  material  man  acquired  no 
new  rights  and  no  new  remedies. 

The  next  statute  of  the  kind  was  enacted  in  Pennsyl- 
vania in  1803,  and  it  was  substantially  the  same  as  the  act 
passed  in  Maryland  in  1791.  These  statutes  were  limited 
in  their  application  to  cities  or  towns,  and  did  not  apply 
throughout  the  respecive  states.  The  idea  became  at  once 
very  popular  and  now  every  state  and  territory  has  such  a 
statute.  The  first  few  statutes  did  not  apply  to  the  mater- 
ial-man, but  soon  no  distinction  was  made  between  the  la- 
borer and  the  material-man.  In  some  states  the  law  ap- 
plies only  to  cities,  but  generally  to  the  rural  districts  as 
well.  The  statutes  of  no  two  states  are  alike.  But  the 
tendency  has  been  towards  the  extension  of  the  remedy, 
towards  g-ranting  it  to  all  classes  and  without  restrictions. 
In  many  states,  notably  New  York  and  California,  the  me- 
chanic and  material-man  whom  the  work  is  done  for,  or 
material  furnished  to  a  contractor  can  have  a  lien  only  to 
the  extent  of  the  unpaid  balance  due  the  contractor  by  the 
owner.     In  others,  the  owner  has   no   protection  against 
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-double  payment  except  that  of  eternal  vig'ilance.  In  some 
states,  although  the  owner  contracts  with  the  builder  to 
.give  him  other  than  money,  for  instance,  land,  in  payment 
for  his  work,  these  liens  are  sustained  by  the  courts  and 
the  contract  practically  abrogated,  the  alleged  principle 
being  that  the  lien  is  a  remedy,  not  a  right. 

In  some  states  the  material-man  is  entitled  to  a  lien  for 
materials  sold  the  contractor  to  be  used  in  the  structure 
although  it  was  not,  in  fact,  so  used.  The  tendency  is  to 
give  perfect  protection  to  every  one  interested;  no  matter 
how  remotely,  in  the  construction  of  the  building  or  other 
structures,  except  the  owner.  The  modern  idea  seems  to 
be  that  the  owner  shall  have  no  protection  but  his  wits. 
Being  an  owner  of  property  he  is,  of  course,  a  scurvy  fel- 
low and  good  only  for  plucking.  This  principle,  if  it  be  a 
principle,  is  recognised  by  the  lien  statutes  in  this  state 
and  perhaps  sometimes,  by  the  courts.  The  statute  must 
be  construed  liberally,  says  the  statute,  ergo^  all  doubts, 
lK>th  of  law  and  of  fact,  must  be  resolved  against  the 
owner.  The  owner  has  two  methods  only  by  which  he  can 
attempt  to  escape  being  obliged  to  pay  more  than  the  con- 
tract price;  one,  the  contractor's  bond,  the  other,  by  dog- 
ging the  footsteps  of  the  contractor,  and  ascertaining 
where  he  buys  and  what  payments  he  makes.  Taking  a 
bond  from  the  contractor,  affords  little  or  no  protection. 
The  principles  of  law  govering  sureties  aflFord  a  perfect 
protection  to  the  sureties  on  such  a  bond.  It  is  a  notorious 
fact,  that  judgments  are  never  obtained,  though  an 
occasional  attempt  is  made  on  a  contractor's  bond.  To 
successfully  dog  the  footsteps  of  the  contractor,  would  re- 
quire omniscience  and  omnipresence. 

I-  is  undoubtedly  a  proper  law,  which  gives  the  mechanic 
a  lien  for  the  enforcement  of  his  just  dues.  He  is  entitled 
to  it;  however,  under  no  principle  of  the  common  law  or  of 
equity.  He  is  entitled  to  it,  not  on  the  doctrine  of  enrich- 
ment, not  because  he  improves  or  injures  another's 
property,  but  it  is  proper  to  give  it  to  him,  because  the 
strong  should  protect  the  weak,  because  I  am  my  brother's 
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keeper.  It  is  a  matter  of  necessity  that  such  wag-e  earner 
should  have  prompt  payment  for  his  labor;  he  is  unable, 
ordinarily,  to  endure  long*  waiting  for  or  litigation  over 
his  dues.  He  is  unable  to  g-et  a  report  on  the  financial 
standing"  of  his  employer.  He  is  not  in  a  situation  to  pick 
and  choose.  For  this  reason,  it  is  eminently  fit  that  the 
law  should  ensure  his  hire.  Furthermore  such  a  lien  law 
is  theoretically  of  benefit  to  the  other  parties  interested, 
because  as  it  insures  the  laborer  his  hire,  it  insures  the 
owner  and  contractor  the  best  possible  service  from  the  la- 
borer and  eliminates  all  difficulty  arising  from  any  qu^9tipn 
as  to  the  solvency  of  the  contractor.  In  other  words,  the 
real  object  of  the  first  law  enacted;  namely,  the  encourage- 
ment of  building  is  subserved  by  such  a  law. 

By  what  process  of  reasoning  have  our  law  makers 
arrived  at  the  conclusion  that  the  material-man  should  be 
thus  protected?  He  is  able  to  drive  sharp  bargains;  he  is 
able  to  get  security  if  he  wants  it;  he  can  protect  himself. 
He  stands  on  an  equality  with  the  owner  mentally  and 
financially.  It  should  not  be  the  policy  of  the  law  to  pro- 
tect those  who  need  no  protection.  The  forgotten  man  in 
these  innovations  in  legislation  should  not  be  forgotten 
altogether.  He  is  entitled  to  a  little  consideration  even  if 
he  be  but  a  property  owner.  Common  justice  demands 
that  the  material-man  should  have  no  claim  against  the 
owner's  property  for  material  sold  the  contractor  at  least 
until  after  he  has  notified  the  owner  of  such  claim,  and 
then  only  for  the  balance  due  the  contractor,  after  paying 
all  liens  for  labor.  Why  should  there  be  any  discrimina- 
tion in  favor  of  the  material-man  as  against  the  owner  ? 
Is  there  any  reason  why  there  should  be  one  law  for  the 
recovery  of  debt  for  the  seller  of  lumber  and  iron,  stone 
and  brick  and  hardware,  and  another  law  for  the  seller  of 
groceries  and  clothing  ?  Is  not  this  most  vicious  class 
legislation  ?  Originally,  the  policy  of  the  mechanics'  lien 
was  to  encourage,  not  discourage  the  erection  of  houses 
and  other  buildings.  That  should  be  the  policy  now,  but 
that  is  not  the  result  of  our  present  law.     Now  the  owner 
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is  without  any  protection  in  the  law,  and  is  practically  de- 
pendent upon  the  honesty  and  financial  ability  of  the  con- 
tractor. The  spirit  of  our  institutions  is  against  such 
discrimination  in  favor  of  any  class  where  such  discrimi- 
nation is  unnecessary. 

I  respectfully  submit  that  the  interests  of  the  people  re- 
quire and  common  justice  demands  the  modification  of  the 
lien  law  so  that  either  the  material-man  shall  have  no  lien 
for  materials  furnished  a  contractor,  or,  if  he  have  such  a 
lien,  it  shall  only  be  to  the  extent  of  the  money  due  the 
contractor  after  notice  of  such  claim  has  been  given  by  the 
material-man  to  the  owner,  and  after  the  payment  of  all 
labor  liens. 

I  have  made  this  paper  short  in  the  hope  that  there 
would  be  a  general  discussion  on  the  subject,  which  would 
result  in  a  recommendation  to  the  legislature  of  an  amend- 
ment of  the  lien  law  in  one  of  the  ways  suggested. 
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APPENDIX   ••!/' 
Paper  read  by  Orange  Jacobs,  of  Seattle. 
Subject:     REMINISCENCES  OF  THE  BENCH  AND  BaR 

OF  Washington. 

Called  upon  at  the  eleventh  hour  to  fill  the  place  of  one 
well  qualified  by  education,  by  experience  and  by  a  wider 
and  more  extended  observation  than  myself  in  the  field  of 
legal  reminiscences,  I  feel  somewhat  the  embarassment  of 
the  situation.  The  committee  showed  the  highest  appre- 
ciation of  the  fitness  of  things  and  of  persons  when  they 
made  my  friend,  now  recreating  in  the  sunny  clime  of  Cal- 
ifornia, their  first  choice  for  the  pleasing  task  now,  unfor- 
tunately for  this  Association,  devolved  upon  me.  It  is  a 
case  of  devolution,  not  evolution.  I  possess  not  that  grav- 
ity of  countenance  nor  that  gravity  of  demeanor  nor  that 
solemnity  of  vocal  utterance  so  necessary  to  give  full  zest 
even  to  a  well  told  tale.  My  absent  friend  possesses  these 
qualities  in  a  high  degree. 

In  every  new  and  sparsely  settled  country  there  is  al- 
ways a  closer  social  intercourse  between  the  Bench  and  the 
Bar  and  a  greater  freedom  of  utterance  than  in  after  years. 
When  population  increases  to  the  dignity  of  a  Common- 
wealth and  costly  court  houses  are  built,  there  is  connected 
with  every  court  room  a  sort  of  **holy  of  holies,"  from 
which  the  Judge  emerges  in  the  morning  and,  after  the 
crier  performs  his  duties,  into  which  he  enters  at  night. 
This  may,  and  probably  does,  aid  in  the  dispatch  of  the 
public  business,  but  it  operates  as  an  effectual  curtailment 
of  that  free  and  easy  social  intercourse  which  once  existed. 
We  rarely  see  the  Judge  now  except  when  he  is  fully  clad 
with  judicial  thunder.  I  do  not  know  that  I  desire  a  full 
return  of  the  customs  of  other  days,  but  I  would  if  I  could 
check  this  tendency  to  social  isolation. 


Digitized  by 


Google 


S TA  TE  BAR  ASSOCIA  TION  133 

In  those  good  old  days,  my  absent  friend  was  discussing- 
a  motion  before  his  Honor,  Judg-e  Greene,  involving-  the 
question  of  whether  certain  alleg-ed  facts  amounted  to 
fraud.  In  support  of  his  contention,  my  friend  was  read- 
ing- copious  extracts  from  Browne  on  Fraiids.  In  doing  so, 
he  was  constantly  calling  that  author's  name  Brown-e. 
This  grated  on  the  learned  and  critical  ear  of  Judge 
Greene,  and  he  interrupted  our  friend  with  the  question: 
"Why  do  you  pronounce  that  name  Brown-e?"  **  It  is 
spelled,"  answered  our  friend  with  charming  gravity, 
"  B-r-o-w-n-e;"  **if  that  is  not  Brow-ne,  I  would  like  to 
know  what  it  does  spell  ?"  **  I  spell  my  name."  said  the 
judge,  **  G-r-e-e-n-e!  **You  would  not  call, me  Gree-ne, 
would  you?"  '*That  depends,"  replied  our  friend, '*  on 
how  your  Honor  decides  this  motion."  The  Judge  waived 
the  contempt  and  joined  in  a  general  laugh. 

It  is  a  delicate  matter  to  discuss  the  qualities,  mental  and 
otherwise,  of  a  living  and  honored  brother,  and  I  hope  to 
be  pardoned  for  the  following  :  Wit  and  humor  though 
distinct,  are  often  confounded.  The  grave  and  solemn 
man  is  often  full  of  humorous  conceptions.  He  sup- 
presses their  utterance  sometimes  with  diflSculty.  He  con- 
sumes them  in  an  internal  feast  of  pleasure.  It  is  an  ex- 
hilarating but  lonely  feast.  In  this  there  may  be  a  tinge 
of  selfishness — but  we  will  not  condemn.  But  when  he 
opens  the  mental  throttle  and  allows  them  to  flow  forth, 
they  give  pleasure  to  all  and  continue  as  a  pleasant  and 
fragrant  memory.  Judge  Greene,  though  not  a  wit,  is  full 
of  humor.  His  description  of  an  '*  Inspector  afloat,"  in  an 
Admiralty  case  in  this  then  District,  in  which  he  con- 
trasted what  an  Inspector  ^float  ought  to  do  and  see  with 
what  this  Inspector  did  not  do  and  see,  is  an  admirable 
specimen  of  genuine  humor.  I  believe  it  was  published  at 
the  time,  but  I  presume  but  a  few  of  my  hearers  have  ever 
seen  it.  It  ought  to  be  re-published.  It  is  worth  pre- 
serving. It  was  possibly  this  latent  trait  in  the  Judge's 
mental  constitution  that  led  to  the  following  scene. 

There  was  an  attorney  at  Steilacoom,  where  court  was 
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then  held,  by  the  name  of  Hoover.  He  was  a  bright,  act- 
ive young  man,  but  his  chirography  resembled,  in  illegi- 
bility if  not  in  form,  the  Egyptian  Hieroglyphics.  He 
filed  an  answer  to  a  complaint  for  a  client.  The  Hon. 
Frank  Clark,  attorney  for  plaintiff,  demurred  to  it  because 
it  did  not  state  facts  sufl&cient  to  constitute  a  defense — in 
fact,  did  not  state  anything — that,  if  it  did,  it  was  wholly 
illegible  and  passed  finding  out.  As  soon  as  Mr.  Clark 
had  finished  reading  his  demurrer,  the  Judge,  who  prided 
himself  on  his  ability  to  read  all  forms  of  handwriting, 
asked  Mr.  Clark  to  hand  the  answer  to  him,  saying  that 
he  thought  he  could  read  it.  It  was  handed  up  to  the 
Judge.  He  read  the  first  line  in  the  body  of  the  answer  all 
right,  but  utterly  broke  down  on  the  second  line.  He 
scanned  the  remainder  of  the  answer  deliberately  and  with 
care,  then  handed  it  to  Mr.  Hoover,  asking  him  to  read  it. 
The  Judge  meantime  watching  him  with  an  intensified,  if 
not  admiring,  gaze.  When  Mr.  Hoover  had  finished,  the 
Court  said:  *'Mr.  Hoover,  hold  up  your  hand."  Mr.  Hoo- 
ver did  so,  and  in  that  solemn  position  the  Court  swore  Mr. 
Hoover  as  to  the  correctness  and  truthfulness  of  his  inter- 
pretation of  that  answer.  Mr.  Hoover  has  left  the  profes- 
sion and  gone  into  the  more  lucrative  business  of  banking. 
On  account  of  the  unjust  criticism  sometimes  made  on  my 
own  hand  manual,  I  feel  inclined  to  treat  him  kindly. 

There  may  be  a  dash  of  the  ego  in  the  following  remin- 
iscences, but  it  will  be  seen  that  I  was  but  the  incident  or 
subordinate  actor  or,  more  often,  victim,  than  otherwise. 

While  the  Third  was  my  judicial  district,  I  was  ordered 
by  the  legislature  of  A.  D.  1869  and  1870  to  hold  court  in 
the  Second,  as  well.  The  docket  at  Vancouver,  for  vari- 
ous causes,  not  necessary  for  me  to  mention,  had  become 
very  much  clogged.  There  were  over  two  hundred  cases, 
civil  and  criminal,  awaiting  trial.  The  legislature  gave 
me  six  weeks  to  clear  up  that  docket.  I  went  to  Vancou- 
ver a  little  out  of  humor  from  the  imposition  of  double  du- 
ties, but  with  the  determination  to  accomplish  the  task 
within    the    allotted  time   if    continued    and  sharp  work 
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^ould  do  it.  I  made  myself  something  of  a  judicial 
tyrant  during  that  term.  I  run  court  from  eight  o'clock 
in  the  morning,  with  evening  sessions  often  extending 
until  twelve  o'clock  at  night.  Motions  and  demurrers 
were  read  and  I  only  heard  the  party  against  whom  I  was 
inclined  to  rule  on  the  reading.  I  took  nothing  under 
advisement.  I  limited  the  time  of  addresses  to  juries, 
adjusting  it  according  to  the  importance  of  the  case  and 
the  character  of  the  rights  involved.  The  local  and 
visiting  bar  showed  their  appreciation  of  the  situation 
and  wasted  no  needless  time  in  the  direct  or  cross-exami- 
nation of  witnesses.  We  finished  up  our  work  on  the 
last  day  of  the  alloted  time,  and  of  all  that  mass  of  cases 
heard  and  finally  determined  at  that  time  not  one  was 
taken  to  the  Supreme  Court. 

Quite  a  number  of  amusing  incidents  occurred  that 
tended  to  relieve  the  monotony  and  to  lighten  the  burden 
of  our  labors.     By  your  permission,  I  will  relate  one. 

A  man  had  been  indicted  for  a  grievous  assault  and 
battery.  The  alleged  place  of -the  assault  was  in  the 
woods  near  the  northern  limits  of  the  town.  The  second 
witness  for  the  prosecution  was  a  school  teacher  from 
Washougal.  He  was  a  tall  and  lank  man,,  with  high 
cheek  bones,  sunken  cheeks  and  eyes  and  sandy  hair.  He 
had  about  him  an  air  of  conscious  superiority.  After  he 
had  been' sworn,  he  advanced  to  the  witness  stand,  which 
was  directly  to  my  right.  Before  he  took  his  seat,  how- 
ever, he  courteously  bowed  to  me,  and,  with  a  dignified 
wave  of  his  hand,  saluted  the  Court.  The  following  is  his 
-description  of  the  assault  and  battery: 

*' The  prosecuting  witness  was  sitting  calmly  and  se- 
dately on  a  log,  when  the  prisoner  approached  with  steal- 
thy, yet  intrepid,  steps,  until  he  approximated  in  close 
proximity  to  his  person,  sir," — ^The  Court  interrupted:  **If 
you  can  get  along  without  making  a  stump  speech,  we  will 
be  very  much  obliged  to  you."  **  Thank  your  Honor,"  he 
responded.  ** Proceed,"  said  the  Court.  *'As  I  was  re- 
marking, the  prosecuting  witness  was  sitting  calmly  and 
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sedately  on  a  log-,  when  the  prisoner  approached  him  witfe 
stealthy,  yet  intrepid,  steps,  until  he  approximated  in  close 
proximity  to  his  person,  sir,  when  he  reached  forth  his 
digits  and  fastened  them  in  the  capillary  filaments  of  the 
prosecutor's  head,  and  then,  with  a  tremendous  jerk,  laid 
him  prone  and  prostrate  on  the  ground,  then  he  lifted  his 
heel  high  in  air  and  sent  it  with  such  force  and  violence 
into  the  countenance  of  the  prosecutor  that  it  has  left  an 
impression  indelible  to  this  day,  sir."  "That  will  do,\ 
said  the  Court,  **you  can  go.'*'*  He  arose  and,  with  a  cour- 
teous bow  to  the  Court  and  a  wave  of  his  right  hand 
towards  the  Bar,  said:  **  Thank  your  honor  for  releasing 
me  from  the  impertinence  of  these  attorneys."  And  he 
proudly  walked  out  of  that  court  house.  The  Court  surren- 
dered its  dignity  for  a  time  and  joined  in  the  storm  of 
laughter. 

Pierce  County,  now  a  model  of  intellectual  and  moral 
progress  with  a  thrifty,  energetic  and  law-abiding  popu- 
lation, was,  in  early  territorial  days,  a  hotbed  of  local 
feuds  frequently  resulting  in  homicides.  She  had  no  Ta- 
coma,  then,  to  control  the  spirit  (»f  lawlessness  and  to 
teach  her  citizens  that  life's  truer  conflicts  are  diflferent 
and  nobler.  This  county  was  in  the  Third  Judicial  Dis- 
trict, over  whose  courts  I  had  the  honor  to  preside  for  six 
years.  At  one  of  these  terms  of  court,  a  man  by  the  name 
of  Walker  was  indicted  for  the  murder  of  his  nearest 
neighbor.  Walker  and  his  said  neighbor  were  both  un- 
married and  lived  in  cabins  not  far  apart.  Both  were 
stock  raisers,  and  both  were  well  advanced  in  years.  No  one 
saw  thjB  killing  and  it  was,  therefore  a  case  of  circumstan- 
tial evidence.  The  body  of  the  neighbor  when  found  lay 
near  a  gate  that  entered  Walker's  pasture  field,  and  the 
right  side,  from  the  shoulder  down  to  a  point  opposite  the 
navel  was  perforated  with  heavy  shot.  I  will  not  attempt 
to  state  the  circumstances  on  which  the  prosecution  relied, 
suffice  it  to  say  they  pointed  with  a  good  deal  of  force  to 
the  guilt  of  the  accused;  but  I  will  not  say,  in  opposition 
to  the  verdict  of  the  jury,  that  they  excluded  every  hypoth- 
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esis  of  innocence.  The  prisoner  was  abl j  defended  bj 
Judg'e  Wyche,  James  McNaug'ht,  Irving'  Ballard  and  Gov. 
Wallace.  The  Hon.  C.  H.  Bradshaw  was  the  prosecuting- 
attorney,  and  he  was  ably  assisted  by  Hon.  Frank  Clark. 
The  trial  occupied  the  attention  of  the  court  for  four  days. 
On  the  second  day  of  the  trial,  a  lady  tastefully  dressed, 
but  closely  veiled,  entered  the  court  with  the  prisoner's 
counsel,  and  when  the  prisoner  came,  took  a  seat  by  his 
side.  She  was  evidently  a  stranger,  and  '*  Who  was  she?" 
was  on  the  lips  of  everyone.  At  the  noon  recess  it  was 
learned  that  she  was  the  daughter  of  the  prisoner.  Day 
by  day  she  appeared,  took  her  accustomed  seat,  and  re- 
mained  a  silent  and  mournful  listener  to  the  damaging  tes- 
timony given  against  her  father.  At  noon  of  the  fourth 
day  I  thought  the  testimony  was  all  in.  At  the  call  of  the 
court  after  recess,  I  was  somewhat  astonished  by  the  an- 
nouncement of  Judge  Wyche  that  he  wished  to  put  one 
more  witness  on  the  stand.  I  was  still  more  surprised  when 
he  asked  this  daughter  to  take  the  witness  stand.  She 
moved  across  the  room  in  front  of  the  large  audience  in  a 
dignified  and  graceful  manner,  her  face  still  veiled.  Be- 
fore she  was  sworn.  Judge  Wyche  requested  her  to  remove 
her  veil,  and  she  did  so,  revealing  a  countenance  beautiful, 
intelligent  and  sorrowful.  Judge  Wyche  asked  her  to 
state  her  age.  She  answered,  twenty-four.  Ques. — What 
relation  are  you,  if  any,  to  the  prisoner?  Ans.— He  is  my 
father.  Ques. — Before  you  came  here,  how  long  had  it 
been  since. you  last  saw  your  father?  Ans. — About  fifteen 
years.  Ques. — Are  you  married?  Ans. — I  am.  Ques. — 
What  is  the  object  of  your  visit  here?  This  question  was 
objected  to,  but  I  let  it  go  in.  *'I  came,"  she  said,  **  to  per- 
suade my  aged  father  to  go  back  and  live  with  me  in  my 
eastern  home,  so  that  I  could  smoothe  his  pathway  to  the 
tomb  with  a  daughter's  love  and  afi^ection,  but  to  my  sor- 
row and  astonishment,  when  I  arrived  I  found  him  on  trial 
for  his  life."  She  was  about  to  proceed,  but  the  Court 
stopped  her. 
Then  Judge  Wyche  said;  **I  want  to  ask  you  one  more 
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question.  I  presume  it  will  be  obiected  to,  and  you  need 
not  answer  until  the  Court  permits  you  to  do  so.  Taking- 
into  consideration  all  that  you  have  stated  and  all  that 
you  may  know  in  the  past,  as  well  as  in  the  present,  of 
your  father — what  is  your  opinion  of  his  sanity?"  *' We 
object,"  came  quick  and  sharp  from  Mr.  Clark;  but,  as  he 
did  not  arise  to  argue  the  objection.  Judge  Wyche  made  a 
clear  and  cogent  argument  in  favor  of  the  admissibility  of 
the  testimony,  admitting  that  the  authorities  were  in  con- 
flict, but  claimed  that  the  better  reason  was  in  favor  of  its 
admission.  In  conclusion,  he  repeated  the  testimony  of 
the  witness  and  drew  a  brief  but  pathetic  picture  of  her 
melancholy  condition.  His  emotions  seemed  to  intensify 
as  he  proceeded  until  they  became  too  great  for  utterance, 
and  he  resumed  his  seat  amid  the  profound  silence  of  the 
court  room. 

Frank  Clark,  who  had  watched  this  performance  with 
the  keen  eye  of  a  connoisseur,  immediately  arose  to  reply. 
He  did  not  waste  much  time  on  the  legal  proposition,  but 
addressed  himself  to  the  concluding  portion  of  Judge 
Wyche's  argument.  He  said  the  learned  counsel  for  the 
defendant  had  drawn  a  pathetic  and  melancholy  picture, 
but,  with  a  voice  trembling  with  seeming  emotion,  he 
asked:  **  Did  the  learned  counsel  say  anything  about  the 
poor,  lone  man  who  fell  on  yonder  plain,  pierced  by  many 
cruel  shot,  with  no  daughter  near  to  receive  his  last  bless- 
ing or  to  close  his  eyes  fast  glazing  in  death?"  Seemingly 
overcome  with  emotion,  he  resumed  his  seat,  but  no  sooner 
had  he  done  so  than  he  put  his  hand  to  the  corner  of  his 
mouth  and  said  to  the  prosecuting  attorney,  in  a  stage 
whisper,  distinctly  audible  in  most  of  the  room:  -**I  guess 
they  did  not  beat  us  much  in  that  game." 

All  of  the  older  members  of  the  bar  in  Western  Washing- 
ton were  acquainted  with  I.  M.  Hall.  He  was  Probate 
Judge  of  King  county  for  two  terms,  and  for  one  term  its 
auditor.  He  possessed  what  Bishop  calls  '*  a  legal-  mind." 
While  he  was  well  read  in  the  elements  of  the  law,  after 
his  admission  to  the  bar  he  had  very  little  use  for  books 
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other  than  Statutes,  Blackstone's  Comtnetitaries  and  Kent's 
Lectures.  His  knowledge  of  statutory  law  was  compre- 
hensive and  wonderfully  accurate,  both  in  a  historical  and 
constructive  sense.  He  often  said  that  we  were  too  much 
inclined  to  go  far  from  home  for  our  law,  that  we  were 
fond  of  leg-al  exotics.  While  reports  were  useful,  their 
abuse  was  greater  than  their  proper  use.  He  claimed  that 
their  use  had  changed  the  members  of  the  legal  profession 
from  a  body  of  original  and  stalwart  thinkers  to  a  body  of 
sickly  book  worms.  Their  inquiry  was  not  what  was  the 
reason  of  the  thing,  but  what  had  some  court  said? 

It  was  a  frequent  saying  of  his,  that  the  principal  diffi- 
culty that  he  met  with  in  the  practice  of  the  law  was  to 
get  the  Court  to  see  the  law  as  it  was.  A  difficulty  that 
many  of  us,  no  doubt,  have  thought  at  times  obstructed 
our  success,  but  with  that  modesty  and  discretion  so  char- 
acteristic of  the  profession,  we  have  failed  to  voice. 

Mr.  Hall  was  the  acknowledged  wit  of  the  bar  of  West- 
em  Washington.  I  might  give  many  instances  of  his 
ability  as  a  wit,  but  one  must  suffice. 

It  was  the  last  day  of  a  term  of  court  at  Port  Townsend. 
My  practice  was  to  read  over  the  docket  on  the  last  day  of 
court  in  the  presence  of  the  attorneys,  so  that  I  could  cor- 
rect on  my  docket  any  omissions  or  mistakes.  I  was  about 
to  adjourn  court  when  Mr.  Hall  said  he  desired  to  have  a 
demurrer  heard.  I  told  him  to  proceed.  He  made  a  brief 
yet  clear  and  plausible  argument  in  favor  of  the  demurrer. 
It  involved  a  point  of  statutory  construction.  When  he 
had  concluded,  the  opposing  counsel  rose  to  reply.  I  told 
him  I  did  not  desire  to  hear  him,  that  the  point  presented 
«o  ably  by  Mr.  Hall  was  not  new  to  me,  that  my  mind  was 
against  the  construction  contended  for,  and  that  I  would 
have  to  overrule  the  demurrer.  Mr.  Hall,  who  had  arisen 
to  his  feet,  and  who  was  manifestly  a  little  disappointed 
at  the  ruling  of  the  court,  said  he  would  like  to  have  an 
exception.  I  said:  **The  Court  will  grant  you  an  excep- 
tion with  pleasure,  but,'*  I  said,  **this  very  question  has 
been  up  before  my  brother  Greene  and  my  brother  Lewis,  and 
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we  all  agree  in  our  views;  now  you  know  that  we  three 
constitute  the  Supreme  Court,-  and,  while  I  give  you  the  ex- 
ception with  the  greatest  pleasure,  I  fear  you  will  not 
make  much  by  it."  He  stood  in  a  reflective  attitude  for  a 
moment,  then  said:  "May  it  please  your  Honor,  I  believe 
I  will  take  the  benefit  of  the  exception,  anyhow,  for  the 
tenure  of  office  is  very  uncertain  in  this  territory." 

I  have  heard  the  incident  related  with  this  sequel — that 
he  took  the  case  to  the  Supreme  Court,  that  the  Judges 
mentioned  were  all  o^  the  Bench,  and  the  demurrer  was 
sustained. I  cannot  vouch  for  the  correctness  of  this  sequel, 
however. 

Now,  Mr.  President,  and  brothers,  I  owe  you  an  apology 
for  detaining  you  so  long  with  this  unsubstantial  matter, 
this  unwritten  poetry  of  the  profession.  I  am  inclined  to 
believe,  however,  the  actual  intellectual  and  moral  tone  of 
a  given  period,  as  well  as  the  social  status,  has  no  truer 
index  than  its  current  anecdotes.  Every  new  and  forma- 
tive community  is  marked  with  distinctive  individualities. 
In  the  onward  sweep  of  development  and  civilization,  and 
in  the  largeness  of  population,  individuality  becomes 
fused  in  the  general  mass  and  loses  its  distinctive  charac- 
teristics. 
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What  proceeding's  of,  shall  be  printed,  (Sec,  11,  By-Laws) '  12 

Of  1889,  proceedings 24 

Amendment  of  Constitution,  changing  time  of 25 

Of  1890,  proceedings 26 

Appbndicbs. 

*'A,"  Community  Property  Law  of  State  of  Washington, 

Judge  R.  A.  Ballinger,  Port  Townsend 52-70 

*'B,"  Lawyers  in  their  Relations  with  the  State,  Annual  Ad- 
dress, Hon.  John  Arthur,  Seattle,  President 71-85 

"C,"  Non-Partisan  Selection  of  the  Judiciary,  Frank  H. 

Graves,  Spokane 86-94 

**D, "  Policy  of  Redemption  Laws,  Thomas  Carroll,  Tacoma.95-104 
**  E,"  Government  of  Cities,  John  Watson  Pratt,  Seattle.  105-113 
**F,'*Bvil  of  the  Promiscuous  Appointment  of  Receivers, 

Charles  S.  Fogg,  Tacoma 114-121 

**  G,"  Our  Exemption  Laws,  James  B.  Reavis,  No.  Yakima.  122-126 

"  H,"  Material-man's  Lien,  Prank  T.  Post,  Spokane 127-131 

'*  I,"  Reminiscences  of  the  Bench  and  Bar  of  Washington, 
Orange  Jacobs,  Seattle 133-140 

Appi«ication  for  Msmbbrship 

How  made,  (Sec.  5,  By-Laws) 9 

Appointmrnt. 

Of  Executive  Committee  to  fill  vacancies 6-7 

Of  Standing  Committees,  ( Art.  X,  Constitution) 7 

Of  Committees  by  President,  duties  of,  (Sec.  4,  By-Laws) 9 

Arthur,  John. 

Chairman  of  Committee  to  draft  Constitution,  Washing-ton 

Bar  Association 22 

Vice-President,  Washing-ton  Bar  Association 33 

President,  Washington  State  Bar  Association 33 

Annual  Address  of,  see  Appendix  B 38,  71-85 

B. 

Balungbr.  R.  a. 

Paper  read  on  Community  Property  Law  of  State  of  Wash- 
ington  38,  52-70 

Banqttbt. 

Provision  for,  as  part  of  exercises,   Re-union,  1894 33 

Committee  to  make  arrangements  for 40 

Given  by  King  County  Bar  Association,  July  20,  1894 51 
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Bar,  see  Admissions  to  Bar,  American  Bar  Association,  King 
County  Bar  Association,  Washing-ton  Bar  Association, 
Washington  State  Bar  Association. 

All  reputable  members  eligible  to  membership 5 

Admissions  to,  should  be  controlled  by  Supreme  Court, 44 

By-Laws 8-13 

Duties  of  Presiding  Officer,  (Sec.  1) 8 

Duties  of  Secretary,  (Sec  2) 8 

Duties  of  Treasurer,  (Sec.  3) 8 

Duties  of  Committees,  (Sec.  4) 9 

Election  of  Members,  (Sec.  5) 9 

Discipline,  mode  of  procedure,  (Sec.  6) 10 

Fees  and  dues,  (Sec.  7) T.  11 

Delegates  to  American  Bar  Association,  (Sec.  8) 11 

Order  of  business,  (Sec  9) 11 

Cushing's  Manual,  the  parliamentary  guide,  (Sec.  9) 12 

Speech  limited,  (Sec.  10) 12 

As  to  employment  of  stenographer,  (Sec.  11) 12 

Papers  to  be  lodged  with  Secretary,  (Sec.  11) 12 

Certain  papers  shall  be  printed,  (Sec.  11) 12 

Other  proceedings  printed,  when,  (Sec.  11) 12 

Complimentary  resolutions  prohibited,  (Sec.  12) 12 

How  shall  be  amended,  (Sec.  13) 12 

Committee  to  draft  By-Lraws,  Washington  Bar  Association . .  24 
Quorum  of  Executive  Committee,  Washington  State  Bar  As- 
sociation, Feb.  13th,  1891 27 

Committee  to  frame  code  of,  appointed 27 

Revised  code  reported  and  adopted,  July  19,  1894 43 

Ordered  printed 45 

c. 

Cakroi^l,  Thomas. 

Resolution  offered  commending  Federal  Executive  and  Judic- 
iary    42 

Paper  on  Policy  of  Redemption  Laws 42-95-104 

CoifMBRCiAL  Law. 

Standing  Committee  provided 7 

COMMiTTBBS,  see  Constitution,  By-Laws,  Executive  Committee. 

Certain,  shall  be  annually  appointed  by  President 7 

On  Obituary  Notices 7 

Appointed  by  President,  duties  defined 9 

Duties  of,  in  the  trial  of  members  accused  of  unprofessional 
conduct 10 
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COMMITTBBS. 

Report  of,  in  order  of  business 12 

On  publication,  as  to  printing-  proceedings 12 

Standing-  members  of,  for  1894-5 19-21 

To  draft  Constitution,  (Convention  of  I^awyers) 22-23 

To  report  rules  of  practice  Supreme  Court  of  State 29 

Report  of,  Code  of  By-Laws 33^ 

Instructed  to  prepare  revised  Constitution 32 

To  arrange  Banquet,  Reunion  1894 33 

To  investig-ate  alleg-ed  deficit,  Ex-Treasurer  Robinson 36 

Report  of  same,  (Deficit  Ex-  Treasurer) 37 

To  draft  Community  Property  Law 38 

On  election  of  non-partisan  judiciary 41-4Z 

To  confer  with  Reg-ents  of  University  ^&  to  establishing*  Law 

Department 43 

To  draft  amendments  on  Public  Land  Laws 4S 

List  of  Standing,  1894 47-49 

Report  of,  on  Judiciary  Amendment  tp  State  Constitution. . .  49- 

COMlfUNITY  PrOPBRTY  LAW. 

Judge  R.  A.  Ballinger  reads  a  paper  on 38,  52-70 

Committee  appointed  to  draft  Bill 38- 

Qqnstitution. 

Name  of  Associa^tion,  prescribed,  (Art.  I.) S 

Objects  of  Association,  ( Art.  II.) 5 

Membership  qualification  and  election,  (Art.  III.) 5 

Officers,  (Art.  IV.) 5 

Meetings,  a;;«aual  »nd  special,  (A^t.  V.) 6» 

Quorum  of  Association  and  Executive  Committee,  (Art,  VI.)    6 

Elections,  (Art.  VII) 6 

Fees  and  dues,  (Art.  VIII) 6 

Te^ms  of  office  and  vacancies,  (Art.  IX) 6- 

CpmmMteeft,  (Art.  X) 7 

Amendments  to,  how  made,  (Art.  XI) 7" 

DiscipUne.  (Art.  XII) T 

Of  Washington  Bar  Association  adopted 23i 

Amended,  changing  time  of  annual  meeting 26 

Name  changed  to  Washington  State  Bar  Association 26' 

Namber  of  Quorum  changed Tkf 

Revised,  adopted  Session  1894* 44 

Ordered  printed  in  Pamplet  form 45". 

Coi^v^^Txow.  oy.  L^wvana. 

To.form  Bar  Association,  proceedings,.  (X888) 22-23> 
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CUSHING'S  MaKUAI«. 

Adopted  as  Code  of  Parliamentary  R«tes,  (B7-I#aws>  Sec.  9) .  12 

D, 

Dblhgatbs     See  By-Laws,  American  Bar  Association. 

To  American  Bar  Association  to  be  elected  annually 11 

For  year,  1894 19-47 

To  session  at  Milwaukee,  Wisconsin.  1893 30 

Report  ol,  to  Milwaukee,  Wisconsin 32 

Dennison,  Benjamin  F.  (Ex-Chief  Justice,  Wash.  Ty). 

Elected  first  president  Washington  Bar  Association 24 

Discipline. 

Members  may  be  suspended  or  expelled,  (Sec.  XII,  Constittt« 

tion  > 7 

Code  of  procedure,  prescribed  (By  Law  6) 10 

Penalty,  where  conviction  results 11 

E. 

Election.     See  Constitution,  By-Laws. 

Of  members,  (Art.  Ill  Constitution;  Sec.  5,  By-Laws) 5-9 

Of  officers  at  annual  meeting  shall  be  by  ballot,  (Art.  VII). . .     6 
Of  Delegates  to  American  Bar  Association,  (Sec.  8,  By-Laws)  11 

Of  officers,  Washington  Bar  Association,  1888 24 

1889 25 

1890 26 

1891 28 

1894,  (Jan.  8th)....  32 
*•  1894,  (July  20th.)*  46 

*  Tbb  Rbvxsbd  Constitution  went  into  effect  July,  1894,  which  prohibited  a 
President  beiuff  elected  twice  in  sucoession,  and  seemed  to  declare  Hon. 
John  Arthur  ineligrible. 

Enforcsmbnt  of  Law. 

Resolution  commending  the  recent,  by  Federal  Executire 
Judiciary 42 

Evans.  Ei^wood. 

Elected  President  Washington  Bar  Association,  (1889) 25 

**  **  **  State  Bar  Association,  (1890.)  25 

Re-elected  '*  "  ....  ..  (1891.)  28 

Excursion. 

To  Lake  Washington,  by  invitation  King  County  Bar  Asso- 
ciation   51 

ExBCUTiVB  CoMMiTTBB.  See  Committee,  C^mBtitutlon,  By^La^fc 

Of  whom  composed,  (Art.  IV.,  Cons.) 5 

Powers  and  duties  of,  (id.) 5 
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Executive  Committee. 

May  call  special  meetings  of  Association,  (Art.  V.,  Cons.)>  • .     6 

Quorum  of,  (Art.  VI.,  Cons.) 6 

Power  to  appoint  to  fill  vacancies,  (Art.  IX. ) 6 

Treasurer  to  report  to,  (Sec.  3,  By-I^aws) 9 

Powers  of,  as  prescribed  in  By-Laws,  (Sec.  4,  By-Laws) 9 

To  select  parties  to  read  papers  at  annual   meetings,   (Sec.  4)    9 

May  elect  members,  when,  (Sec.  5,  By-Laws.) 9 

Report  of,  at  annual  meeting.    Order  of  business 12 

Report  a  revised  Constitution  and  By-Laws 44 

To  audit  and  approve  printing  bills 45 

F. 

Federal  EJxecutive  and  Judiciary. 

Commended  for  enforcement  of  Law 42 

Fees  and  Dues. 

Constitutional  provision  regulating  Art.  VIII 6 

Amount  prescribed  in  By-Laws,  Art.  VII 11 

Foco,  Chari^es  S. 

On  **Ev:ls  of  the  Promiscuous  Appointment  of  Receivers'\  . 

44.  114-121 

Elected  Vice-President,  1894 47 

Forster,  George  M. 

Elected  Vice-President  Washington  Bar  Association,  1888. . .  24 
Elected  Vice-President  Washington  State  Bar  Association, 

1894 33 

Reports  revised  Constitution  and  By-Laws,  1894 44 

Elected   President   Washington  State  Bar  Association,  July, 

1894 46 

G. 

Government  of  Cities. 

Paper  by  John  Watson  Pratt 43,  105-113 

Resolution  of  John  J.  McGilvra,  that  should  be  non-partisan.  43 

Graves,  Frank  H. 

On  t*  Non-Partisan  Selection  of  the  Judiciary"   39,  86-94 

Elected  delegate  to  American  Bar  Association,  (1894) 47 

Grievance,  Committee  on.  (Art.  X,  Cons) 7 

Duty  of,  in  discipline  of  members,  (Sec.  6.  By-  Laws) 10 

H. 

Hughes.  Elwdod  C.  of  Seattle. 

Delegate  to  American  Bar  Association,  1893 30 

Report  of, 32 
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J. 

Jacobs,  Hon.  Orangb  Ex-Chicf  Justice  Washins^ton  Territory. 

* 'Reminiscences  of  the  Bench  and  Bar  of  Washing^ton" 50 

Judicial  Administration  and  Rbmbdiai«  Procbdurb. 

Standing-  Committee  on,  (Art.  X.,  Cons) 7 

Standing  Committee  for  1894-95 20, 48 

Judiciary. 

Non-partisan  election  of,  Paper  Frank  H.  Graves 39,  86-94 

Speech  of  Hon.  John  J.  McGilvra,  on  Non-Partisan 39 

Hon.  J.  T.  Ronald,  for  amendment  to  State  Constitution,  to 

provide  election  when  political  offices  not  to  be  filled 41 

Committee  to  draft  amendment  to  State  Constitution 41 

Federal,  commended  for  enforcement  of  law 42 

JURISPRUDBNCB    AND  LaW  RbFORM. 

standing  Committee  on,  (Art.  X.  Cons.) 7 

Standing  Committee  for  1894-5 19, 47 

K. 

King  County  Bar  Association. 

Vote  of  thanks,  for  hospitable  entertainment 50 

Excursion  given  by,  to  State  Bar  Association 51 

Banquet 51 

L/Aw  Dbpartmbnt  in  Statb  Univbrsity. 

Committee  appointed  to  confer  with  Regents  in  regard  thereto  48 
Sense  of  Association  that  Law    Department    is    a    public 
necessity 43 

Law  Rbform.    see  Jurisprudence  and  Law  Reform. 

Lawybrs.  see  Convention  of  Lawyers. 

In  their  relation  with   the   State,  Pretident  John   Arthur's 
address 71-85 

Legai,  Education  and  Admission  to  Bar. 

Standing  Committee  created,  (Art.  X,  Constitution) 7 

for  1894-5 20, 48 

M. 
McGilvra,  Hon.  John  J. 

Speech  of,  on  Non-Partisan  Judiciary 39 

Resolution,  that  city  governments  should  be  non-partisan. . .   43 
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^    -MiiEliwu!>,  ^^CQa^tution,  By-Laws,  Annual  Meeting's. 

^Tra^jBtf^facc  of  holding  annual 6 

special,  how  called 6 

At  annual,  election  shall  be  bj  ballot 6 

Order  of  business 11 

Mbmbbrs. 

Who  shall  be  eligible,  (Art.  III., Cons.) 5 

May  be  suspended  or  expelled,  (Art,  XII,  Cons.) 7 

Election  of,  (Sec.  5,  By-Laws) 9 

Applications  for,  (Sec.  5,  By-Laws) 9 

Mode  of  trial.  Judgment,  etc.,  (Sec.  6,  By-Laws) 10 

Fees  and  dues,  (Sec.  7,  By-Laws) 11 

Roll  of 14-18 

Of  convention  who  organized  Washington  Bar  Association. .  22 

Elected  in  1889 24 

1891 27-28 

1894 34-36 

N. 

Name  of  Association. 

Shall  be  Washington  State  Bar  Association,  (Art.  I,  Cons.). .  5 

Organized  as  Washington  Bar  Association,  Jan.  19,  1888 23 

Changed  to  Washington  State  Bar  Association,  Feb.  12,1890.  26 

Non-Partisan. 

Judiciary;  paper  upon  and  discussion 39-42 

City  government,  resolution  by  J.  J.  McGilvra  and  discussion  43 

Notice. 

Of  special  meetings,  how  given,  (Art.  V,  Cons.) 6 

Obituary,  to  be  reported  by  Standing^  Committee,   (Art.   X. 

Cons. ) 7 

As  to  appointment  of  Receivers;  resolution  of  John  Wiley. . .  45 

o. 

Obituary. 

Standing  Committee  to  report  death  of  members,  with  notice  7 

Objects  of  Association.    (Art.  II,  Cons. ) 5 

Officers. 

What,  shall  be  elected,  (Art.  IV,  Cons.) 5 

Elected,  shall  be  an  Executive  Committee,  (Art.  IV,  Cons.). .  5 

President  shall  not  be  elected  two  years  in  succession,  (id.). .  5 

Elected  at  annual  meeting,  shall  be  by  ballot,  (Art.  VII,  Cons)  6 
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Officers. 

Terms  of  office  and  vacancies,  (Art,  IX,  Cons.) ...  * 6 

Duties  of,  defined,  (Sees.  1,  2,  3,  4,  By-Laws) 8-9 

No  complimentary  resolution  to,  shall  be  considered,  (By- 
Law  12) 12 

Of  Association,  for  the  year  1894-5 19 

Of  Washington  Bar  Association,  1889 24 

Of  Washington  State  Bar  A*sociation,  1890 25 

♦*  *'  1891 28 

•*  "  '*  elected  Jan.  8,  1894. . .  33 

*•  *•  •«  **        July  20,  1894.46-47 

Ordkr  of  Business.    Section  9,  By*Laws 12 

P. 

Papers,  see  appendices. 

Readers  of,  shall -be  selected  by  Executive  Committee,   (Sec. 

4  By-Laws) 9 

Read  shall  be  lodged  with  Secretary,  (Sec.  11,  By-Laws) 12 

Shall  not  be  printed  except  by  order  of  Committee  on  Publi- 
cation, (Sec.  11,  By-Laws) 12 

Read  by  Judge  R.   A.    Ballinger,  on  Community  Property 

Law 38,  52-70 

Read  by  Frank  H.  Graves,  Non-Partisan  Selection  of  Judic- 
iary  39,  86-94 

Read  by  Thomas  Carroll,  Policy  of  Redemption  Law.  .42,  95-104 
**        John  Watson  Pratt,  Government  of  Cities.  .43,  105-113 
'*        Charles  S.  Fogg,  Evil  of  the  Promiscuous  Appoint- 
ment of  Receivers 44,  114-121 

Read  by  Hon.  John  B.  Reavis,  Our  Exemption  Laws. 50,  122-126 

*•        Frank  T.  Post,  Material-man's  Lien 50,  127-131 

**        Hon.  Orange  Jacobs,  Reminiscences  of  the  Beinch 
and  Bar  of  Washington 50,  133-140 

Parliamkntary  Rules  and  Orders. 

Cushing's  Manual  shall  govern  unless  otherwise  provided. . .   12 

Porter,  Nathan  S. 

Elected  Secretary  Washington, Bar  Association,  1888 24 

Re-    "  •*  **  1889 25 

1890 26 

Elected  Secretary  Washington  State  Bar  Association,  1891 ...  28 

Re-     "  "  **  Jan.  8, 1894  33 

••  ••  *•  July  20,  1894  47 

Resolution  offered  by,  as  to  printing  proceedings 45 
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Post,  Frank  T. 

Paper  on  Material-man *s  Lien 30,  127-131 

Pratt,  John  Watson. 

Paper  on  Government  of  Cities 43,  105-113 

PrBSIdbnt.    See  Constitution,  By-Laws,  Officers,  etc. 

Provision  for  election  of,  (Art.  IV.  Cons.) 5 

Shall  not  be  elected  two  years  in  succession . ; 5 

In  case  of  vacancy,  how  filled,  (Art.  IX.  Cons.) 6 

To  appoint  Standing*  Committees,  (Art.  X.  Cons.) 7 

To  appoint  Committee  on  Obituary  Notices 7 

Duties  of,  (Sec.  I.  By-Laws) , 8 

To  sign  warrants  upon  Treasurer,  (Sec.  3,  By-Laws) 8 

To  approve  Treasurer's  Bond,  (ibid) 8 

Powers  during  interim,  (Sec.  4,  By-Laws) 9 

Appointment  of  Committees  by 9 

Annual  address  of,  shall  be  printed,  (Sec.  JI.  By-Laws) 12 

Of  Washington  Bar  Association  elected  1888 24 

1889 25 

•  •             State  Bar  Association  elected  1890 26 

•*                  *•        **              **                  ♦*       1891 28 

••              "                 *'      Jan.  8th.  1894.  32 

Annual  address  of  Hon.  John  Arthur,  July  18th,  1894 38 

Election  of,  July  20th,  1894 19.  46 

Privilbgb. 

Shall  not  speak  over  ten  minutes,  or  more  than  twice,  (Sec. 
10,  By-Laws) 12 

Procbbdings. 

What  shall  be  printed,  (Sec.  11,  By-Laws) 12 

What  Committee  on  Publication  may  order  printed,  (ibid).    .   12 

Of  Convention  of  Lawyers  at  Olympia,  1888 22 

Certain  ordered  printed 45 

Publications. 

Standing  Committee  provided,  (Art.  X.  Cons.) 7 

Committee  on,  authorized  to  print  certain  proceedings 12 

Resolution  instructing  Committee  on,  to  print 45 

Q- 

Quorum. 

Of  Association.  (Art.  VI.  Cons.) 6 

Executive  Committee,  (ibid.) 6 

Of  Washinfsrton  Bar  Association,  reduced 26 

Of  Executive  Committee  of  Association  reduced 26 
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R. 
Rbavis,  Hon.  John  B. 

Paper  on  *'Our  Exemption  I^aws.** 50,  122-126 

Rbcbivbrs.    See  Appendices,  Papers  read,  etc. 

Paper  by  Charles  3.  Fogg*  on  "Evil  of  Promiscuous  Appoint- 
ment"    44 

Resolution  of  J.  H.  Xllen,  that  bond  should  be  required,  con- 
ditions   44 

Resolution  of  John  Wiley,  that  notice  be  given  to  adverse 
party , 45 

Rbgbnts  of  Univbrsity.    (State.) 

Committee  appointed  to  confer  as  to  Law  Department 43 

A  Law  and  Medical  Department  favored 43 

Invited  to  accompany  Excursion  to  Lake  Washington 49 

Rbports. 

Of  Committee,  of  deceased  members  with  proper  notices 7 

Of  Treasurer,  at  each  annual  meeting 9 

Of         **  to  Executive  Committee  when  required 9 

Of  Executive  Committee,  at  each  annual  meeting 9 

Of  evidence  and  findings  by  Secretary,  in  trials 11 

Of  Rules  of  practice  for  Supreme  Court,  by   Committee  of 

Lawyers,  appointed  by  that  Court 29 

Of  Delegates  to  American  Bar  Association,  1893 32 

Of  Committee,  on  settlement  with  Treasurer  Robinson 37 

Of        '*  to  prepare  amendment  to  State  Constitution, 

as  to  election  of  Judges  of  Supreme  Court ,  49 

Rbsoi«ution. 

No  Complimentary,  shall  be  considered,  (Sec.  12,  By-Laws). .  12 
As  to  change  of  Supreme  Court  Rulett,  on  printing  Briefs... .  25 
As  to  appropriation  by  Congress  to  aid  in  completing  sets, 

etc.,  Territorial  Library 25 

By  Marshall  K.  Snell,  as  to  Terms  of  U.  S.  Circuit  Court  of 

Appeals,  9th  Circuit,  at  Portland,  Oregon 29 

By  Thomas  Carroll,  commending  the  Federal  Executive  and 

Judiciary  for  enforcing  law 42 

By  J.  J.  McGilvra,  advocating  non-partisan  City  Govern- 
ments   43 

By  George  M.  Forster,  as  to  Rules  of  Supreme  Court,  con- 
trolling admissions  to  Bar 44 

By  John  Watson  Pratt,  as  to  requiring  bonds  of  Receivers. .  44 
By  John  Wiley,  as  to  notice  requisite,  before  appointment 
of  Receivers 45 
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Resoi,ution. 

By  Nathan  S.  Porter,  as  to  printing  proceedings,  and  Consti- 
tution and  By-Laws 45 

By  Charles  K.  Jenner,  as  to  amending  Public  Land  Laws. . .     ? 

Rbitnion  of  Association. 

Ordered  to  be  held  at  Seattle,  1894 33 

Robinson,  J.  W.,  Ex-Treasurer. 

Treasurer  instructed  to  demand  settlement. .  *. 32,  36 

Committee  of  investigation  and  report 36,  37 

ROLL'  OF  MSMBBas,  alphabetically  arranged : .  .14-18 

s. 

Sbcrbtary.     See  Constitution. 

Duties  of,  prescribed,  (Sec.  2,  By-Laws) 8 

To  attest  Warrants  drawn  on  Treasurer,  (Sec.  3,  ibid.) 8 

Duties  of,  in  trials,  (Sec  6,  ibid. ) 11 

Duties  of,  in  distribution  of  printed  proceedings 45 

Spbcial  Mbetings.     See  Constitution. 

May  be  called  by  Executive  Committee,  (Art.  V.  Cons.) 6 

What  business  may  be  transacted,  (id.) 6 

Notice  how  given : 6 

H«ld  August  28th,  1891,  proceedings ^ . . .  28 

Standing  Committbbs.    See  Committees. 
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STATE  BAR  ASSOCIATION. 


PROCEEDING 


Spokane,  Washington,  July  17th,  1895. 

The  Wasliington  State  Bar  Association  met  in  annual  ses- 
sion, pursuant  to  call,  at  the  parlors  of  the  Hotel  Spokane,  in 
the  city  of  Spokane,  at  10  o'clock  A.  m.,  and  was  called  to 
order  by  Hon.  George  M.  Forster,  President. 

Present: — Hon.  George  M.  Forster,  President;  Hon.  Charles 
S.  Fogg,  Vice-President;  Hon.  Harold  Preston,  Vice-Presi- 
dent; Hon.  Nathan  S.  Porter,  Secretary,  and  a  quorum  of 
members. 

The  record  of  the  sixth  annual  session  was  read  and  ap- 
proved. 

On  motion.  Association  adjourned  till  2  o'clock  p.  m. 

AFTERNOON  SESSION. 

A.ssociation  called  to  order  by  the  President,  who,  after  an- 
nouncing the  order  of  business,  called  Vice-President  Fogg 
to  the  chair  and  read  to  the  Association  his  address.  (See 
Appendix.) 

On  motion  of  Mr.  Porter,  the  address  was  referred  to  a  com- 
mittee of  three,  appointed  by  the  Vice-President,  consisting 
of  Judges  John  P.  Hoyt,  of  Seattle,  James  Z.  Moore,  of  Spokane, 
and  Emmett  N.  Parker,  of  Tacoma,  for  segregation  and  refer- 
ence to  the  standing  committees. 

The  Secretary  then  read  the  reports  of  the  Secretary  and 
Treasurer,  which  were,  on  motion  of  Mr.  Hoyt,  referred  to  the 
Executive  Committee. 
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TREASURER'S  REPORT. 
Seattle,  Washington,  July  15th,  1895. 
To  the  President  of  the  Washington  State  Bar  Association : 

I  beg  leave  to  submit  to  the  Association  a  statement  of  the 
amounts  received  by  me,  and  the  disbursements  made  by  me  as 
Treasurer  of  the  Association,  together  with  vouchers  for  the 
disbursements  made. 

I  beg  leave  further  to  report  that  I  have  taken  no  action  in 
reference  to  the  money  in  the  hands  of  Mr.  J.  W.  Robinson, 
the  former  Treasurer  of  the  Association,  for  the  reason  that 
Mr.  Robinson  has  been  out  of  the  State  since  the  last  meeting 
of  the  Association. 

James  B.  Howe,  Treasurer 

IN  ACCOUNT  WITH 

Washington  State  Bar  Association. 

1894.     To  cash  received  from  Dr, 

July    18.   A.  P.  Fitch,  former  Treasurer $  66.30 

July    18.    N.  S.  Porter 50.00 

July    19.    N.  S.  Porter 108.00 

July    19.   John  Wiley 5.00 

July   20.    N.  S.  Porter 42.00 

July   21.    George  Don  worth 5.00 

July   21.   Joseph  Shippen 5.00 

July   24.    N.  S.  Porter 90.00 

Aug.    6.    N.  S.  Porter 15.00 

Aug.  20.   N.  S.  Porter 5.00 

1895. 

June   10.    N.  S.  Porter 10.00 

$401.30 

1894.  O. 

July    19.  By  Programme  Voucher  No.  i  .    .    .  $  13.00 

Aug.  17.  By  Preston  Voucher  No.  2     .    .    .    .        6.00 

Nov.  20.  By  Printing  Voucher  No.  3   .    .    .    .    231.00 

1895. 

June     I.  By  Porter  Voucher  No.  4 75oo 

June    I.  By  Forster  Voucher  No.  5 50.00 

July    15.  By  Ca.sh  in  bank 26.30  $401.30 

Respectfully  submitted, 

James  B.  Howe,  Treasurer. 

The  Secretary  then  read  the  report  of  the  Executive  Com- 
mittee, as  follows :  — 
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The  Secretary  was  instructed  to  correspond  with  those  selec- 
ted to  write  on  the  various  subjects  selected  above. 

No  further  business  appearing,  on  motion  the  Committee 
adjourned. 

Attest:  George  M.  Forster,  Chairmaji. 

N.  S.  Porter,  Secretary. 

N.  S.  Porter,  Chairman  of  Committee  on  Obituaries,  submit- 
ted the  following  report,  which  was  accepted  :  — 

To  the  Washington  State  Bar  Association  : 

Mr.  President:  —  Your  Committee  on  Obituaries  desire  to 
submit  this  their  annual  report.  There  are  but  two  of  our 
number  who,  during  the  past  year,  have  pa.ssed  beyond  the 
transitory  scenes  of  this  mundane  sphere  and  made  their  debut 
into  that  undiscovered  country  from  whose  bourne  no  traveler 
returns. 

On  Saturday  evening,  March  16.  1895,  Charles  E.  Laugh  ton 
died  at  the  rooms  of  the  Bohemian  Club,  in  the  city  of  Tacoma. 
While  he  was  not  an  active  practitioner  at  the  bar  of  any  of  our 
Courts,  he  had  held  several  important  official  positions  in  this 
and  other  states,  one  of  which  was  that  of  Lieutenant-Governor, 
He  was  a  native  of  the  State  of  Maine,  and  was  49  years  of  age. 

On  Tuesday,  April  16,  1895,  George  W.  Tyler  died  at  his 
residence  in  Alameda,  California.  He  too,  we  believe,  had 
held  some  important  official  positions.    He  was  68  years  of  age. 

N.  S.  Porter, 
Charles  O.  Bates. 

ELECTIONS  TO  MEMBERSHIP. 

Under  this  head  the  following  named  attorneys  were« elected 
to  become  members  of  the  Washington  State  Bar  Association, 
upon  their  complying  with  the  Constitution  and  By-Laws :  — 

Jacob  Hoover,  S.  G.  Allen,  Richard  W.  Nuzum,  Henr>'  M. 
Hoyt,  David  P.  Jenkins,  A.  P.  Sawyer,  Norman  Buck,  George 
W.  Belt,  Lucius  G.  Nash,  S.  C.  Hyde,  Cyrus  Happy,  A.  M.  S. 
Hilgard,  Eugene  Miller,  Wirt  W.  Saunders,  Mark  F.  Menden- 
hall,  H.  E.  Allen,  William  A,  Huncke,  David  Herman,  R.  B. 
Blake,  Ira  R.  McBride,  Joseph  Rosselot,  James  E.  Fenton,  A.  K. 
McBroom  and  Herman  D.  Crow,  of  Spokane. 

A.  W.  Deming,  A.  L.  Campbell  and  Allen  Weir,  of  Olympia. 

S.  J.  Chadwick,  W.  H.  Winfree,  U.  L.  Ettinger  and  A.  M. 
Craven  of  Colfax. 
.    Wallace  Mount,  N.  T.  Caton  and  C.  H.  Neal,  of  Sprague. 
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I  have  seen  in  this  State,  and  the  Territory  before  the  State, 
more  contention,  more  wrangling,  at  a  single  term  of  the  Dis- 
trict Court  in  the  matter  of  settling  the  pleadings,  than  in  the 
whole  time  I  was  practicing  before  the  ^Illinois  Courts.  That 
system — the  common  law  system — as  modified  by  statute  is  sub- 
stantially what  Judge  Turner  recommends;  and  we  all  know 
that  Judge  Turner  has  had  the  means  of  observation  and  the 
experience  to  speak  by  authority  upon  this  question.  And  I 
think  the  older  and  abler  members  of  the  bar  will  concur ;  and 
that  the  concensus  of  the  bar  is,  and,  upon  further  reflection, 
will  be,  that  our  system  of  pleading  and  practice  needs  reform. 
There  are  more  delays  over  the  settlement  of  the  pleadings  and 
getting  the  causes  at  issue  than  in  the  trial  of  the  cases.  And 
under  this  system  it  is  hardly  possible  to  get  a  case  at  issue, 
unless  you  have  one  or  more  false  issues.  The  result  of  this 
system  of  pleading  is  that  a  number  of  issues  are  entirely 
ignored  in  the  trial  and  all  subsequent  proceedings.  I  rose 
simply  for  the  purpose  of  giving  in  my  testimony  for  what  it  is 
worth  in  favor  of  the  proposed  reform  suggested  by  Judge 
Turner,  and  will  close  now. 

Mr.  W.  H.  Thompson:  —  I  think  it  goes  without  saying 
that  if  the  lawyer  in  active  practice  has  suffered  more  or  le.ss, 
and  generally  more,  from  the  grievances  that  Judge  Turner 
has  portrayed  in  his  article,  the  difficulty  with  all  of  us  is  not 
so  much  to  describe  our  suffering  as  to  find  some  way  of  allevi- 
ating it.  I  have  long  ceased  to  hope  anything  from  the  Legis- 
lature. I  have  tried  half  a  dozen  times  to  get  a  bill  through 
the  Legislature  that  I  thought  would  get  rid  of  a  few  of  these 
evils — not  all  of  them;  I  attack  one  at  a  time.  But  the  most 
earnest  members  of  the  Legislature  would  ask  me  at  once,  * '  Is 
there  any  merit  in  your  bill?*'  And  on  being  informed  that 
there  was,  they  would  say,  **  You  need  not  hope  anything  from 
this  Legislature.'*  I  don't  know  whether  it  is  really  worth 
while  to  make  any  efforts  in  a  matter  of  that  kind.  Of  course 
if  the  members  of  the  bar  of  the  State  would  go  together  as  a 
unit,  they  might  accomplish  something ;  just  what,  no  man  can 
say.  Now,  there  is  one  sort  of  bill  that  could  probably  be 
passed  through  the  Legislature,  and  one  that  would  be  very 
effective  —  but  the  very  statement  of  it  promptly  puts  two- thirds 
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of  the  lawyers  in  condition  to  put  on  their  battle  paint — and 
that  is  by  a  system  of  penalties.  In  other  words,  let  the  pen- 
alties be  fixed  by  the  Legislature,  not  by  the  Courts ;  a  regular 
system  of  costs,  that  would  always  be  imposed  by  the  law  and 
not  by  the  Court,  and  there  would  be  an  instantaneous  change 
in  the  pleadings  in  this  State.  Every  lawyer  would  be  a  little 
more  careful  than  he  was  before,  and  he  never  would  present  a 
motion  or  a  demurrer  unless  he  felt  ver>'  sure  that  he  was  going 
to  be  sustained.  It  seems  to  me  that  there  should  be  a  regular 
system  of  penalties  regularly  imposed  against  any  pleader  whose 
pleading  was  either  attacked  successfully  or  who  made  an  un- 
successful attack  upon  some  other  man's  pleading. 

Mr.  Norman  Buck:  —  I  appreciate  the  paper  which  Judge 
Turner  has  read.  I  think  it  calls  our  attention  to  some  very 
important  matters.  I  appreciate  also  the  remarks  which  have 
just  been  made.  Our  laws'  delays  have  sometimes  been  better 
than  their  execution ;  and  the  dilatory  condition  of  the  admin- 
istration of  the  law  at  the  present  time  is,  in  a  large  degree, 
attributable  to  the  condition  of  our  country.  We  are  in  the 
midst  of  disaster  and  ruin.  And  most  people  stand  very  much 
in  need  of  dilatory  motions  just  now.  If  this  Bar  Association 
would  pass  a  vote  requesting  the  Courts  to  strictly  enforce  the 
penalties  against  frivolous  pleadings,  and  the  Courts  would  do 
it,  I  think  that  would  do  away  with  a  great  deal  of  the  delays 
of  the  law;  but  I  don't  know  but  it  would  do  away  with  all 
the  homes  in  the  country  while  we  were  doing  it.  It  is  a  ques- 
tion whether  we  are  prepared  for  that  strict  administration  of 
the  law.  It  would  be  a  very  great  relief  to  the  Courts  if  these 
penalties  could  be  enforced,  but  in  the  meantime  a  good  many 
people  would  be  without  a  home  to  live  in.  The  Court  some- 
times stands  as  a  mediator  between  the  wolf  and  the  lamb,  and 
I  admit  that  the  lamb  has  my  sympathy  very  often.  The 
grievance,  as  Judge  Turner  has  portrayed  it,  is  very  great,  and 
we  need  to  have  something  done.  For  myself,  I  would  like  to 
see  a  motion  passed  and  adopted  by  this  body  asking  the  Courts 
in  mercy  to  administer  the  fines  and  penalties  for  frivolous 
pleadings,  and  I  think  that  would  do  away  with  a  great  many 
of  them,  as  Mr.  Thompson  has  suggested.  I  think,  when  we 
come  to  a  demurrer,  it  ou^ht  to  be  so  drawn  as  to  dispose  of 
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the  case.  But  all  attorneys  are  not  able  to  draw  pleadings  of 
that  kind :  some  have  not  the  experience,  and  we  must  admin- 
ister the  law  to  do  justice,  according  to  the  condition  of  the 
country.  But  I  think  the  time  is  come  when  we  should  do 
something  to  do  away  with  these  frivolous  pleadings. 

Mr.  B.  W.  Coiner:  —  I  have  never  before  been  in  a  case 
where  the  lawyers  were  all  on  one  side.  I. presume,  in  a 
measure,  we  all  agree  with  Judge  Turner,  and,  in  a  measure, 
many  of  us,  no  doubt,  disagree  with  him.  He  has  put  the  case 
strongly,  as  he  always  does,  and  shown  the  evil  in  its  worst 
form.  As  he  has  described  it,  the  matter  of  dilatory  motions 
and  demurrers  under  our  practice  and  procedure  is  a  good  deal 
worse  than  we  meet  in  the  ordinary  practice ;  and  I  presume 
that  even  Judge  Turner,  with  all  his  practice,  has  never  ex- 
perienced all  of  these  difficulties  in  any  one  suit.  I  believe,  in 
general,  the  laws  relating  to  pleadings  in  Washington  are  plain 
and  simple.  The  law  prescribes  no  particular  form  of  action 
but  a  civil  action.  You  state  your  case  in  ordinary  language, 
plainly  and  concisely  as  you  can ;  and,  if  you  have  done  so, 
and  the  facts  as  alleged  state  a  cause  of  action,  you  are  in 
Court.  Where  we  are  at  fault  most  in  Washington  is  in  the 
matter  of  practice.  At  almost  every  session  of  the  Legisla- 
ture there  is  a  new  practice  act  passed.  Now,  I  do  not  be- 
lieve in  attempting  to  remedy  the  evil  by  putting  on  patch- 
work all  over.  That  is  what  we  have  been  doing.  We  have 
patched  our  practice  act  until  it  has  become  a  mass  of  patch- 
work. I  believe  that  the  Legislature  of  the  State  of  Washing- 
ton can  be  depended  upon  to  do  what  is  reasonable.  And  if 
the  State  Bar  Association  should  agree  upon  a  plan,  of  which 
they  will  say  to  the  State  Legislature,  **  If  you  will  carry  out 
this  plan,  we  say  to  you,  as  patriots,  as  citizens,  as  men  who 
want  to  do  the  best  they  are  able  to  do  for  the  benefit  of  the 
people  of  the  whole  State,  we  will  uphold  you,"  they  will 
pass  it. 

Mr.  S.  R.  Stern  :  —  I  do  not  believe  the  disease  is  as  bad  as 
Judge  Turner  has  stated.  I  think  the  Judge  must  have  had 
occasion  to  meet  in  the  court-room  that  Spokane  attorney  who 
had  a  list  of  twenty-two  dilatory  motions,  and  who  always 
went  through  the  list  in  each  case.      I  believe  the  penalty 
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system  will  aid  in  remedying  the  defect.    It  will  certainly  cause 
attorneys  to  be  more  careful. 

Mr.  Frank  H.  Graves:  —  I  think  the  trouble  is.  no  partic- 
ular standard  by  which  to  regulate  pleadings.  In  drawing  a 
complaint  we  endeavor  to  put  in  a  plenty  and  then  let  it  go.  I 
believe  that  no  pleadings  of  merit  can  be  more  simple  than  the 
actions  laid  down  by  Chitty.  I  believe  the  Code  system  should 
be  abolished, 

Mr.  J.  P.  HoYT:— I  indorse  all  that  Mr.  Graves  has  said 
on  the  subject  of  pleading.  According  to  my  view,  the  forms 
of  practice  laid  down  by  Chitty  are  pretty  nearly  perfect.  I 
would  like  to  see  those  fonns  adopted  here,  but  I  don't  suppose 
that  will  ever  be. 

Mr.  Stern  moved  that  the  subject-matter  of  Judge  Turner's 
paper  be  referred  to  the  Committee  on  Jurisprudence  and  Law 
Reform,  to  report  to  the  Association  at  its  next  meeting  the 
reforms  needed,  as  there  will  be  another  meeting  of  this  body 
before  the  next  session  of  the  Legislature. 

Mr.  Graves  moved  to  amend  by  referring  it  to  a  special  com- 
mittee of  three,  two  of  whom  should  be  Judge  Turner  and 
Judge  Thompson. 

Upon  this  question  there  was  quite  a  lengthy  discussion  par- 
ticipated in  by  Messrs.  E.  W.  Taylor,  J.  E.  Fenton,  T.  C. 
Grifl&tts  and  B.  W.  Coiner,  and  several  amendments  proposed, 
but  the  original  motion  carried. 

The  President: — I  will  state  that  on  tomorrow's  program 
the  address  of  Judson  Applegate,  on  Corporations,  will  be 
omitted,  and,  in  its  stead,  we  will  have  the  address  of  Hon. 
C.  H.  Hanford,  on  Jurisdiction  of  American  Courts,  State  and 
Federal. 

On  motion.  Association  adjourned  till  10  A.  M.  tomorrow. 

N.  S.  Porter,  Secretary, 
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\  Legislation,  to  the  Committee  on  Uniform- 
ion  and  Admission  to  the  Bar,  to  the  Com- 
iucation  and  Admission  to  the  Bar. 
;ity,  to  the  Committee  on  Legal  Education 
the  Bar. 

the  Committee  on  Grievances, 
f  Affidavits,  to  the  Committee  on  Judicial 
i  Remedial  Procedure. 

jislators  and  Judges,  to  the  Committee  on 
Law  Reform. 
espectfuUy  submitted, 

John  P.  Hoyt, 
Emmett  N.  Parker, 
James  Z.  Moore. 

Bates  then  read  before  the  Association  his 
rt  of  Juries  and  Jury  Trials.  (See  Appendix.) 
:  —  I  must  say  that  I  have  never  heard  read 
ar  Association  that  so  completely  and  thor- 
in  every  respect,  as  the  paper  you  have  just 
ve  always  been  a  strong  advocate  of  the 
m,  and  have  defended  it  as  strongly  as  I 
ling.  I  know  it  has  been  attacked  on  every 
ilieve  that  any  of  the  attacks  I  have  heard 
at  it  is  not  perfect,  is  to  be  admitted  by  all, 
t  is  a  human  institution.  We  are  incHned  to 
lat  belongs  to  time  past.  Anything  ancient 
.  Now,  when  men  first  begin  to  cast  about 
1  institution  they  go  at  it  sincerely.  Of  course 
it  perfect,  but  the  great  central  idea  is  right, 
for  architecture,  we  must  turn  to  the  pa.st  ; 
ig  greater  in  building  than  the  Parthenon, 
e  artistic  grace  in  certain  departments,  but 
lity  and  boldness  of  design  nothing  can  be 
turn  to  the  department  of  learning,  we  can 
ior  to  Euclid,  nor  Shakespeare,  nor  Homer. 
■  the  purpose  of  meting  out  justice  to  men 
ous  nature,  men  have  never  trifled  about  it. 
n,  drawing  men  from  every  walk  of  life,  is 
\r  serve  the  ends  of  justice  than  could  be 
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expected  from  the  conclusion  of  any  one  man  from  one  walk  of 
life;  such  as  our  learned  judges,  were  they  to  pass  upon  the 
facts  as  well  as  the  law  in  a  case.  The  judge  will  not  believe 
that  a  man  could  be  so  foolish  as  to  make  a  certain  contract ; 
while,  on  the  other  hand,  take  the  men  from  the  various  walks 
of  life,  they  are  better  qualified  to  pass  upon  questions  of  that 
kind ;  their  vocations  are  various ;  they,  or  some  one  of  them, 
have  probably  seen  and  met  men  who  acted  in  a  very  similar 
way  to  the  conduct  of  the  party  on  trial.  Then,  this  modifica- 
tion of  the  unanimous  verdict  is  a  thing  that  I  have  alwa3's 
advocated;  in  fact,  I  wanted  it  to  be  nine  instead  of  ten 
in  the  law  of  the  last  Legislature.  Now,  in  conclusion,  with 
reference  to  this  paper,  I  must  repeat  that  it  meets  my  utmost 
approval;  I  think  it  is  strong  and  right;  I  feel  like  compli- 
menting the  author  of  it. 

Mr.  Preston  :  —  I  heartily  endorse  all  that  Brother  Thomp- 
son has  said  complimentary  to  the  address  of  this  morning.  I 
thoroughly  enjoyed  the  presentation  of  the  subject-matter  of 
the  paper  of  Mr.  Bates.  I,  however,  do  not  agree  with  the 
conclusion  which  he  has  drawn,  and,  without  having  any  idea 
of  convincing  any  one  of  the  incorrectness  of  the  conclusion 
arrived  at  by  Brother  Bates,  or  even  attempting  it,  I  wish  to 
express  my  views  on  the  subject,  lest  it  be  thought  that  the 
whole  Association  is  unanimous  on  the  matter.  The  jury  sys- 
tem is  a  fine  thing.  However,  in  my  limited  experience,  I  have 
never  seen  a  jury  trying  a  case  in  time  of  general  excitement 
and  feeling,  either  for  or  against  the  defendant,  that  was  not 
influenced  by  sympathy  one  way  or  the  other.  I  have  never 
seen  a  jury  upon  a  case  in  which  there  was  great  public  interest 
manifested  return  a  verdict  strictly  upon  the  evidence  adduced 
before  it.  I  have  in  my  experience  seen  a  case  where  the 
verdict  was  directly  opposite  to  the  evidence  in  the  case,  because 
the  accused  had  many  friends  and  much  money.  But  let  some- 
one come  before  the  same  jury  who  has  no  friends  and  no 
money ;  his  conviction  is  sure,  even  if  there  is  no  evidence  to 
convict  upon.  Take  the  case  of  a  man  who  plunders  the 
public  money,  but  who  has  friends  ever>'where,  who  has  money 
and  position,  the  chances  are  more  than  even  for  his  acquittal ; 
he  will  be  found  **not  guilty."    The  fault  may  not  be  with  the 
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is  not  with  the  jury;  but  the  fact  exists,  and  it 
clministration  of  the  law  of  the  system.  The 
le  late  Legislatures,  and  especially  the  last,  in 
ity  of  the  jury  sufficient  to  render  a  verdict,  is 
step  in  the  right  direction ;  and  I  believe  there 

for  the  abolishment  of  the  entire  jury  system 
ivil  cases.  And  the  trial  of  this  class  of  cases 
satisfactorily  had  before  three  or  more  Judges 

I  do  not  believe  that  the  law  will  ever  abolish 
in  the  trial  of  criminal  cases,  but  there  is  room 
^ement  in  the  administration  of  it. 
—  I  am  not  always  in  full  harmony  with  all  the 
ive  had  to  do  with.  I  have  had  occasion  to 
is  as  well  as  Courts ;  but,  in  the  main,  it  is  vay 
\  trial  by  jury  is  one  of  the  best  elements  in  our 

In  fact,  I  believe  that  it  is  thoroughly  under- 
3y  the  people,  and  by  the  bar  of  this  countr3\ 
[n  is  in  no  danger  of  abolishment.  I  do  not 
people  of  this  country  are  prepared  to  take  the 
of  property  and  property  rights,  the  questions 
fe,  out  of  the  hands  of  their  peers.  This  seems 
pivotal  point  of  the  matter ;  we  are  not  prepared 
^cisions  of  these  questions  into  the  hands  of 
government,  notwithstanding  these  officers  may 
e  people.  We  want  these  questions  decided  by 
!  men  who  are  to  decide  these  multifarious  ques- 
3e  taken  from  all  the  walks  of  life  —  fellow  citi- 
Court  —  and,  under  the  solemnity  of  an  oath,  to 
lestions  according  to  their  best  intelligence  and 
ody  thinks  the  jury  system  is  perfect.  That  it  is 
I  the  eulogiums  pronounced  upon  it  in  the  last 

prepared  to  say  ;  but  it  is  a  human  institution, 
be  imperfect  in  many  respects.  But  it  does  not 
t  it  ought  to  be  understood  by  the  people,  and 
1  ought  to  put  itself  on  record  as  being  unfavor- 
^  that  threatens  the  right  of  trial  by  jury  in  our 

Winston:  —  I  wish   to  express  my  very  great 
ening  to  so  interesting  and  learned  a  paper  as 
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the  one  now  under  consideration.  Instead  of  restricting  and 
limiting  the  powers  and  right  of  a  trial  jury  I  would  enlarge  it 
in  at  least  two  respects.  I  would  give  the  jury  the  right  to  fix 
the  penalty.  I  would  allow  the  statute  to  remain  as  it  is  as  to 
maximum  and  minimum  punishment,  but  would  allow  twelve 
men  to  say  what  punishment  should  be  administered  instead  of 
one.  There  is  no  reason  why  the  judge  should  fix  the  punish* 
ment  any  more  than  the  jury  should  fix  it.  On  the  contrary, 
there  is  some  reason  why  the  jury  should  fix  the  punishment — 
there  are  twelve  to  one. 

Mr.  Parkbr: — The  force  of  the  last  proposition  of  Colonel 
Winston,  to  me,  is  particularly  timely.  There  is  certainly  no 
reason  why  the  judge  ought  to  be  any  more  competent  to  pass 
upon  the  question  of  punishment  than  the  jury.  It  is  not  a 
question  of  law,  but  of  fact.  The  jury  determines  the  facts 
from  the  evidence,  and  it  is  from  the  nature  of  the  evidence 
that  the  degree  of  punishment  is  fixed.  My  experience  has 
l)een  that  in  more  than  a  few  instances  in  criminal  cases  the 
jury  has  failed  to  find  verdict  of  * 'guilty*'  for  the  reason  that 
they  were  afi-aid  the  sentence  of  the  presiding  judge  would  be 
too  severe.  The  law  is  such  that,  while  a  man  convicted  of 
murder  cannot  be  sentenced  for  more  than  twenty  years  in  the 
penitentiary,  but  can  be  hanged  for  the  same  offense,  juries 
hesitate  and  fail  to  convict  the  guilty  because  they  do  not  want 
to  cause  a  man  to  be  put  to  death ;  but  if  they  had  the  power 
to  sentence — pronounce  the  penalty  as  well  as  find  guilty  or  not 
guilty — they  would  feel  more  freedom  in  bringing  in  a  verdict 
according  to  the  evidence ;  for,  in  making  up  their  verdict,  they 
have  in  mind  the  punishment  that  ought  to  be  meted  out  to 
the  convicted  person.  Of  course,  the  jury  system  is  indispen- 
sable in  criminal  causes ;  it  is,  in  fact,  the  great  bulwark  of  the 
liberty  of  the  American  people.  Also,  the  fact  that  this  system 
tends  to  strengthen  democracy,  as  against  plutocracy,  is  beyond 
question. 

Mr.  Turner:  —  I  wish  to  add  my  testimony  to  that  of  the 
other  gentlemen  who  have  spoken  regarding  the  splendid  paper 
of  Mr.  Bates,  and  I  agree  with  many  of  the  things  that  it 
contains,  but  not  with  all  of  them.  I  agree  that,  probably,  we 
ought  to  retain  the  jury  system ;  but  my  experience  has  been 
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that,  nine  times  out  of  ten,  one  judge,  or  a  bench  of  judges,  will 
do  better  work  and  give  better  satisfaction  in  rendering  a  judg- 
ment in  a  case  than  a  jury  of  twelve  men  drawn  from  the 
country ;  but  it  is  the  tenth  case,  where  liberty  is  at  stake  or 
power  is  directing  oppression  toward  the  citizen,  that  the  duty 
of  the  State  comes  in,  and  it  is  there  where  the  unconquerable 
spirit  of  our  people  shows  itself  where  it  is  needed.  For  that 
reason  only,  I  would  say  that  the  jury  system  ought  to  be 
retained.  If  it  were  not  for  that,  I  think  justice  would  be 
better  administered  by  trained  men  accustomed  to  look  both  at 
law  and  fact  than  by  ignorant  persons  having  no  experience 
whatever  to  apply  the  law.  Juries  did  better  prior  to  the  adop- 
tion of  our  Constitution  than  since.  Since  that  time  a  bench  of 
judges  would  be  better  to  try  civil  causes  than  a  jury  with  the 
present  restrictions.  Prior  to  that  time,  the  jury  had  the  benefit 
of  the  advice  and  counsel  of  the  judge:  now,  the  jur>'  does 
not  pass  upon  questions  of  fact  at  all,  but  upon  questions  of 
both  fact  and  law  mixed.  While  a  jury  would  be  competent 
to  pass  upon  a  pure  question  of  fact,  they  are  not  Gompeteut  to 
pass  upon  questions  of  mixed  law  and  fact.  Now,  to  take  away 
from  the  judge  the  power  to  confer  with  the  jury  and  explain 
the  balance  of  things,  and  show  the  jury  how  the  law  ought  to 
be  applied  to  the  facts,  what  to  emphasize  and  what  to  strike 
out,  is  to  leave  the  jury  out  on  an  unknown  and  untried  sea ; 
they  do  not  know  where  to  land.  Most  certainly  the  jury  sys- 
tem, or  its  application,  would  be  improved  if  the  judge  were 
permitted  to  confer  to  some  extent  with  the  jury,  leaving  it,  of 
course,  in  the  long  run,  to  determine  as  to  the  facts  brought 
out  by  the  evidence.  I  think  that  the  modification  of  our  last 
Legislature  permitting,  in  civil  cases,  for  less  than  an  entire 
and  unanimous  verdict  of  the  twelve  jur>'men  to  stand,  is  a 
good  one.  Probably  it  ought  to  be  still  further  modified  to 
three-fourths  instead  of  ten. 

Mr.  Chadwick  moved  that  the  paper  of  Brother  Bates  be 
accepted  and  placed  in  the  archives  of  the  Association. 

Carried. 

The  Secretar>'  then  read  the  paper  of  David  E.  Baily,  on  the 
subject  of  Stare  Decisis.     (See  Appendix.) 

Mr.  J.  W.  Feighan  said  that  he  was  wrong,  or  this  paper, 
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strong  as  it  was  and  replete  with  learning  and  sound  law  and 
hard  sense,  contained  certain  allusions  and  sophistry  that  was 
dangerous  and  ought  riot  to  be  allowed  to  pass  muster  at  a  Bar 
Association ;  that  he  was  as  much  opposed  to  power  and  op- 
pression as  any  one  living ;  opposed  to  blindly  following  prece- 
dent in  the  fice  of  reason  and  best  judgment,  and  the  ever 
changing  conditions  of  things.  But  the  iconoclastic  theory  of 
the  present  that  would  overturn  everything  that  is  time-honored, 
that  existed  in  former  times,  he  severely  condemned.  He  said  : 
*  *  I  do  not  know  whether  the  paper  referred  to  the  Dred  Scott 
decision  or  not,  or  whether  the  decision  in  the  Income  Tax 
case  is  meant,  I  do  not  know ;  but  I  think  that  any  one  who 
knows  me  will  know  that  I  am  not  under  the  influence  of  any 
special  corporation.  But  this  paper  seems  to  me  to  have  a 
decided  political  tone,  and  I  must  deprecate  any  such  tendency 
in  the  subject-matter  of  a  paper  read  before  this  Bar  Associa- 
tion. I  believe  that  the  wisdom  of  the  American  people  is 
sufficient  to  control  the  Courts  when  they  have  gone  wrong. 
We  have  the  Legislative  power  still  to  correct  the  errors  of  the 
Courts." 

Mr.  W.  H.  Thompson:  —  I  have  always  thought  the  prin- 
ciple of  stare  decisis  to  be  a  good  one,  even  where  it  was 
enforced  very  strictly.  Law  is  something  more,  however,  than 
a  set  of  opinions  and  decisions  of  men.  It  is  quite  impossible 
for  a  decision  used  as  a  precedent  to  give  exact  satisfaction  in 
every  case.  Some  individual  cases  or  exceptions  there  must  be 
to  the  application  of  every  principle.  But  I  believe  that  laws 
that  do  the  greatest  good  to  the  greatest  number  are  best.  It 
is  better  that  a  few  suffer,  and  that  a  great  many  derive  benefit, 
than  the  few  be  pleased  and  the  many  suffer. 

Mr.  R.  K.  Boney:  —  I  am  a  strong  believer  in  the  principles 
of  stare  decisis.  Nothing  is  so  desirous  as  certainty,  and  bad 
law  by  decisions  is  better  than  uncertainty.  There  is  a  remedy 
in  the  Legislature  and  in  the  people.  I  disapprpve  of  the 
stricture  raised  in  this  paper  against  our  Courts.  I  believe  that 
the  Supreme  Court  of  the  United  States  followed  the  Constitu- 
tion in  its  decision  on  the  Income  Tax.  I  am  a  .strong  believer 
in  the  Income  Tax,  but  believe  that  the  Court  followed  the 
Constitution.     That  decision  should  be  followed  until  the  peo- 
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pie  remedy  it  by  a  constitutional  amendment.  I  believe  in  the 
integrity  of  our  Courts,  from  the  highest  to  the  lowest,  and 
when  I  cease  to  believe  in  the  integrity  of  our  Courts  I  shall 
cease  to  practice  law. 

Mr.  J.  J.  McGiLVRA:—!  feel  that  it  is  but  right  that  I 
should  say  that  while  there  are  many  things  in  Ihis  excellent 
paper  that  meet  my  approval,  I  do  not  like  the  tone  of  it.  I 
wish  to  say  now,  as  I  stated  in  a  paper  last  year,  that  I  have 
the  highest  regard  for  the  integrity  of  our  Courts,  State  and 
Federal.  I  feel  that  if  there  is  a  branch  of  our  Government 
that  is  and  ought  to  be  above  reproach,  and  free  from  the 
charge  of  venality,  it  is  our  Courts.  Our  liberties,  and  the 
safety  and  welfare  of  our  homes,  and  our  cherished  institutions, 
depend  on  the  maintenance  of  law  and  order.  There  is  another 
feature  touched  on  by  this  paper,  and  that  is,  the  vast  impor- 
tance of  corporations  in  this  country.  Nearly  all  the  great 
business  enterprises  are  carried  on  by  corporations.  Not  only 
the  carrying  trade,  but  also  largely  of  the  commercial  transac- 
tions  by  land  and  water,  are  in  the  hands  of  corporations.  It 
has  been  truthfully  and  forcibly  said,  **It  has  become  a  maxim 
that  a  corporation  has  neither  soul  nor  conscience.**  It  has 
always  been  the  rule  that  the  causes  of  common  carriers  were 
peculiarly  subject  to  the  legislative  and  judicial  control  of  the 
realm  where  they  existed.  Now,  there  is  no  use  to  try  to  dis- 
guise the  fact  that  the  great  corporations — especially  the  great 
railroad  corporations,  and  certain  others,  as,  for  instance  the 
Standard  Oil  Company  and  the  Sugar  Trust — are  inimical  to 
the  liberties  of  the  country.  And  this  subject  is  one  that  is 
specially  fitting  to  be  considered  by  a  Bar  Association.  In  this 
connection,  also,  we  ought  to  consider  the  matter  of  the  Courts 
appointing  receivers  for  the  great  railroad  corporations.  This 
matter,  I  cannot  but  think,  has  been  carried  to  the  extreme. 

Mr.  C.  E.  Shepard: — There  are,  in  a  great  many  of  the 
reported  cases,  decisions  that  are  not  precedents.  Many  cases 
are  decided  hurriedly  in  the  press  of  business  and  cannot,  and 
ought  not  to  be  cited  as  precedents.  But  we  must  have  some 
sort  of  a  guide  in  this  profession,  and  I  believe  that  a  bad  rule 
is  better  than  no  rule  at  all. 
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Mr.  B.  W.  Coiner  : — It  seems  to  me  that  this  Bar  Associa- 
tion ought  not  to  allow  the  matter  to  be  finally  disposed  of 
without  expressing  itself  strongly  in  approval  or  disapproval 
of  the  tone  and  tenor  of  this  paper  just  read.  We  are,  to  some 
extent,  putting  ourselves  on  record,  either  by  our  silence,  or  by 
what  we  do  as  to  our  approval  or  disapproval  of  the  tenor  of 
the  contents  of  this  paper.  Now,  for  one,  I  would  prefer  to 
place. myself  on  record  directly,  rather  than  to  leave  the  matter 
to  go  by  inference.  I  do  not  approve  of  the  general  tenor  of 
the  paper.  I  do  not  like  the  language  used  with  reference  to 
one  of  tfie  judges  of  the  Supreme  Court  of  the  United  States. 
It  seems  to  me  that  this  paper  rather  too  strongly  hints  that 
all  is  not  right  in  the  highest  Court  in  the  country,  and  most 
august  in  the  world ;  and  for  no  other  reason  than  that  Court 
passed  upon  a  question  according  to  its  interpretation  of  the 
Constitution  of  the  country.  Now,  I  believe  in  the  integrity 
of  the  Courts,  and  I  do  not  think  that  anything  ought  to  be 
allowed  to  go  unchallenged  here  that  calls  in  question  the  in- 
tegrity of  the  Supreme  Court  of  the  United  States.  I  do  not 
know  why  my  Brother  thought  that  he  should  write  this  paper. 
I  do  not  like  to  censure  him  in  his  absence,  but  I  believe  there 
is  an  anarchistic  sentiment  in  that  paper  that  this  Association 
ought  to  emphatically  disapprove.  I,  therefore,  move  that  it 
be  the  sense  of  this  Association  that  it  do  not  concur  in  the 
tenor  and  tone  of  this  paper. 

Mr.  Frank  H.  Graves: — I  am  not  going  to  express  any 
views  on  the  sentiment  of  that  paper.  I  am  not  going  to  offer 
any  criticism,  nor  discuss  the  merits  of  the  paper  at  this  time. 
But,  I  am  here  to  condemn  the  idea  that  no  man  can  read  a 
paper  before  this  Association,  that  is  in  some  respects  original 
and  striking,  but  it  must  be  sat  on  by  the  members  of  this 
Association.  We  select  certain  gentlemen  and  request  them  to 
furnish  papers  on  certain  subjects  before  the  Association,  and  I 
contend  that  this  Association  has  no  right  to  censure  every 
sentiment  that  does  not  fall  to  the  dead  level  of  general  opinion. 
I  have  the  highest  regard  for  the  Supreme  Court  of  the  United 
States,  but  even  that  high  tribunal  is  liable  to  err.  I  remem- 
ber, in  the  Ross  case,  a  certain  rule  was  laid  down  by  that  high 
Court,  and,  within  two  years,  the  same  Court  turned  around 
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and  announced  a  contrary  ruling.     Yet  I  am  not  ready  to  State 
that  the  last  ruling  is  always  th^  best  one. 

Mr.  J.  Z.  Moore  :  —  I  did  not  intend  to  say  anything  on  this 
subject,  but,  from  the  turn  the  matter  has  taken,  the  gentleman 
who  wrote  that  pap^  charges  the  Supreme  Court  of  the  United 
States  with  arriving  at  its  decision  from  corrupt  motives.  In ' 
other  words,  that  that  Court  has  been  guilty  of  corruption. 
Let  him  go  to  the  Congress,  and  there  make  his  charge,  and  if 
any  member  of  that  Court  has  acted  from  corrupt  motives,  I  am 
one  in  favor  of  taking  him  from  that  bench.  I  would  be  one 
in  favor  of  having  him  hurled  from  the  dome  of  the  capitol. 
This  Association  has  some  rights.  I  do  not  believe  that  the 
Association  has  got  to  stand  quietly  by  and  have  the  most 
august  tribunal  in  the  whole  world  charged  with  corruption  by 
a  gentleman  not  present.  Now,  I  do  not  think  that  this  reso- 
lution ought  to  pass.  I  may  be  mistaken  in  the  character  of 
the  language  used  in  this  paper,  and  would  therefore  favor  a 
resolution  referring  this  paper  to  a  committee  of  this  Association- 
with  instructions  to  report  on  the  paper.  I  therefore  move,  as 
a  substitute  to  the  motion,  that  this  paper  be  referred  to  th.e 
Committee  on  Grievances,  to  report  in  the  morning  on  any 
action. 

Mr.  F.  a.  Brown:  —  I  believe  in  letting  any  man  have  his 
say.  I  do  not  approve  of  all  that  the  gentleman  has  put  into 
his  paper,  and  it  is  unfortunate  that  the  gentleman  is  not 
present  to  defend  himself.  I  think  that  the  fact  that  the  paper 
has  been  disapproved  and  discussed  is  a  sufl&cient  resolution. 
I  therefore  move  that  the  motion  be  tabled. 

Mr.  S.  C.  Hyde  objected  to  the  motion,  and  thought  the 
author  of  this  paper,  being  a  member  of  this  Association,  should 
be  treated  with  the  same  courtesy  extended  to  others.  He  did 
not  agree  with  the  paper  as  a  whole,  but  thought  it  not  right 
to  condemn  it.  , 

Mr.  E.  W.  Taylor  said  it  was  a  privilege  accorded  to  attorneys 
solicited  to  write  papers,  to  be  read  before  this  Association,  to 
express  their  own  views  upon  the  subject  of  their  papers ;  that 
no  one  possessed  the  prerogative  to  dictate  the  line  of  thought 
to  be  followed  by  the  author;  that  there  was  much  in  this 
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paper  to  approve,  but  he  would  not  favor  the  adoption  of  a 
resolution  to  approve  it,  neither  would  he  vote  to  condemn  it. 

Mr.  W.  C.  Jones  said  he  knew  Mr.  Baily  to  be  a  man  and  a 
lawyer  who  had  thoroughly  considered  what  he  had  written, 
and  a  careful  examination  of  his  paper — which  he  was  sorry 
Judge  Baily  was  not  here  to  defend — would  convince  any 
thoughtful  man  that  it  was  well  worth  preserving.  He  had 
listened  attentively  to  its  reading — heard  every  word  of  it — 
and  thought  it  an  able  and  well-written  paper,  and  should  be 
preserved  as  other  papers  were. 

Mr.  S.  J.  Chadwick  said  he  was  opposed  to  condemning  the 
paper ;  that  he  did  not  altogether  approve  the  sentiments  ex- 
pressed therein,  but  wanted  to  be  fair,  and  thought  it  ought  to 
receive  the  same  consideration  accorded  to  others. 

On  motion  of  Mr.  Honey,  the  paper  was  placed  among  the 
archives  of  the  Association. 

Hon.  C.  H.  Hanford  was  then  introduced,  and,  before  read- 
ing his  paper,  he  said  that  there  were  a  number  of  questions 
he  would  like  to  discuss,  but,  as  they  were  before  him  for 
judicial  decision,  he  would  refrain  jfrom  writing  upon  them. 
He  then  read  before  the  Association  his  paper  dn  the  subject  of 
*•  Jurisdiction  of  American  Courts,  State  and  Federal."  (See 
Appendix.) 

Mr.  Feighan  moved  that  the  paper  be  placed  in  the  archives 
of  the  Association. 

Carried. 

On  motion,  Association  adjodmed  till  10  A.  m.  tomorrow. 

N.  S.  Porter,  Secretary, 
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THIRD  DAY. 


Spokane,  Washington,  July  19th,  1895. 
[^iation  met  pursuant  to  adjournment, 
dent  Forster  in  the  chair. 

Charles  S.  Fogg,  Chairman  of  the  Committee  on  Griev- 
mbmitted  the  following  report,  which  was  accepted :  — 

Washington  State  Bar  Association  : 

Committee  on  Grievances  respectfully  beg  to  report 
complaints  have  been  laid  before  this  Committee,  and 

)t  advised  of  any  grievance  that  should  be  brought  to 

mtion  of  this  Association  at  this  time. 

Charles  S.  Fogg, 
Samuel  R.  Stern. 

N.  S.  Porter,  Chairman  of  Committee  on  Publications, 
:ed  the  following  report,  which  was  accepted :  — 

Washington  State  Bar  Association  : 

Committee  on  Publications  most  respectfully  report 
e  only  matter  before  us  during  the  past  year  was  the 
I  and  publishing  of  the  proceedings,  in  part,  of  all  the 
sessions  of  this  Association,  in  one  volume,  which  has 
istributed  pretty  generally  among  the  members,  and  a 
•  of  copies  are  here  for  the  inspection  of  all.  Hoping 
5  will  merit  the  approval  of  the  Association,  we  submit 
le  for  your  consideration. 

N.  S.  Porter,  Chairman, 

George  Turner,  Chairman  of  the  Committee  on  Juris- 
ce  and  Law  Reform,  submitted  the  following  report, 
was,  on  motion  of  Mr.  Porter,  adopted :  — 

President  and  Members  of  the  Washington  State  Bar 
nation : 

Committee  on  Jurisprudence  and  Law  Reform,  to  which 
ferred  those  portions  of  the  address  of  the  President  re- 
to  reform  in  Transfer  and  Registration  of  Land  Titles, 
the  evils  arising  from  the  acceptance  of  free  passes  on 
i  and  other  transportation  lines,  by  members  of  the  Leg- 
;  and  judges,  beg  leave  to  report  that  they  have  con- 
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sidered  said  subjects,  as  fully  as  the  limited  time  given  them 
would  permit,  and  that,  in  their  judgment,  the  recommendation 
^of  the  President  concerning  reform  in  transfer  and  registration 
of  land  titles  was  wise  and  judicious.  Any  system  which  will 
tend  to  simplify  conveyancing,  and  to  make  titles  to  land  safe 
and  secure,  and  to  relieve  the  people  from  the  need  of  litigation 
concerning  such  property,  ought  to  be  commended  by  the  legal 
profession.  The  public  have  the  erroneous  impression  that 
members  of  the  bar  are  interested  in  fomenting  litigation.  The 
contrary  is  true.  No  class  of  men  are  more  public  spirited,  and 
more  readily  and  cheerfully  initiate  and  carry  through  needed 
public  reforms,  even  at  their  own  expense,  than  our  profession. 
Your  Committee  have  not  had  time  to  examine  carefully  into 
the  merits  of  the  Torrens  system  of  conveyancing  mentioned  in 
the  address  of  the  President,  but  the  subject  merits  the  careful 
consideration  of  the  Association,  and  your  Committee  would 
recommend  that  the  whole  matter  be  remitted  to  the  Committee 
on  Jurisprudence  and  Law  Reform,  to  be  hereafter  appointed, 
with  instructions  to  consider  the  matter  carefully  and  to  report 
to  the  next  annual  meeting  with  such  recommendation  as  they 
may  deem  wise. 

Conceniing  the  other  branch  of  the  President's  address  re- 
ferred  to  your  Committee,  they  would  report  that,  in  their 
judgment,  the  evils  arising  from  the  acceptance  of  free  passes 
by  judges  and  legislators  are  very  great.  They  are  so  great 
that  the  framers  of  our  Constitution  saw  fit  to  insert  this  pro- 
vision h\  that  great  fundamental  law :  **  It  shall  not  be  lawful 
for  any  person  holding  public  office  in  this  State  to  accept  or 
use  a  pass,  or  to  purchase  transportation  from  any  railroad  or 
other  corporation,  other  than  as  the  same  may  be  purchased  by 
the  general  public,  and  the  Legislature  shall  pass  laws  to  enforce 
this  provision.*'  That  the  Legislature  has  never  seen  fit  to 
obey  this  positive  mandate  of  the  Constitution  by  passing  the 
laws  therein  referred  to,  is  remarkable.  That  the  members  of 
the  Legislature  and  the  judges  of  our  Courts  should  continue 
to  accept  free  passes,  in  the  face  of  this  constitutional  pro- 
hibition— if,  indeed,  they  do  accept  such  passes,  as  asserted  by 
the  President — is  still  more  remarkable.  The  evil,  however,  is 
one  which  affects.the  entire  public,  and  which  does  not  appear 
to  be  within  the  special  province  of  this  Association  to  deal 
with.  In  view  of  the  many  matters  in  which  this  Association 
has  a  special  interest — and  which  it  will,  no  doubt,  bring  to 
the  attention  of  the  Legislature  and  ask  to  have  favorably  con- 
sidered— your  Committee  would  not  recommend  any  action  in 
the  premises  beyond  that  already  taken,  namely,  the  public 
reprobation  which  the  practice  referred  to  has  received  at  the 
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\  President,  and  which  we  believe  to  be  concurred 
member  of  this  Association. 

Respectfully  submitted, 

George  Turner,  Chairman, 
B.  W.  Coiner, 

E.  C.  Hughes. 

5ld  Preston,  of  Committee  on  Judicial  Administra- 
aedial  Procedure,  submitted  the  following  report, 
)n  motion  of  Mr.  Bates,  adopted  :  — 

hington  State  Bar  Association  : 

nittee  on  Judicial  Administration  and  Remedial 
spectfuUy  report  that  they  have  not  met  as  a  Com- 
y  time  since  their  appointment,  and  prior  to  this 
No  matter  has  been  referred  to  them,  except  cer- 
of  the  address  of  President  Forster. 
rtily  endorsing  all  the  criticisijis  upon  what  is  called 
therein  contained ;  and  although  feeling  the  press- 
r  for  the  preparation  of  a  new  code,  we  fear  that 
lot  propitious  for  us  to  endeavor  to  obtain  a  new 
sion.  Let  our  next  code  commission  be  so  consti- 
g  commissioned,  and  so  well  paid,  as  to  ensure  the 
a  recurrence  of  past  failures.  In  other  words,  we 
priced  code  revision,  and  until  we  can  have  such  a 
niggle  along  with  the  existing  one. 
to  what  is  termed  by  the  President '  *  the  afl&davit 
re  consider  his  terminology  accurate,  and  the  evil 
ne.  A  few  vigorous  prosecutions  for  perjury  by 
)leading,  would  result  in  much  good  remedially. 
s  largely  to  be  blamed  for  the  failure  to  prosecute 
criminals.  It  is  the  opposing  counsel  who  has 
md  can  afford  proofs  of  the  commission  of  the 
his  duty  to  see  to  it  that  prosecution  follows, 
ny  false  statements  in  affidavit  and  pleading  would 
'  the  lawyer  were  more  careful  to  fully  explain  the 
he  affidavit  or  pleading  to  the  affiant.  Where  the 
nt  results  from  misunderstanding'  or  carelessness 
f  the  party  making  the  oath,  the  lawyer  is  not  less 
d  than  the  client.  We,  therefore,  believe  that  the 
he  "affidavit  nuisance"  lies  not  in  the  hands  of 
lawmaker,  but  with  the  practicing  attorney. 

Harold  Preston, 

F.  H.  Graves. 
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Hon.  John  J.  McGilvra  then  read  before  the  Association  his 
paper  on  the  subject  of  **The  Pioneer  Judges  and  Lawyers  of 
Washington."     (See  Appendix.) 

Mr.  D.  p.  Jenkins: — There  is  one  thing  in  this  paper  that 
I  am  inclined  to  find  fault  with,  and  that  is  that  it  has  disclosed 
with  some  exactness  my  great  age.  There  is,  however,  another 
matter  that  I  will  briefly  allude  to,  and  that  is  that  some  of  the 
members  of  the  Association,  it  appears,  did  not  get  the  point 
and  force  of  my  remark  yesterday  as  to  my  Brother,  Colonel 
Feighan,  taking  an  appeal  in  the  Dred  Scott  decision.  What 
I  meant  was  this,  that  in  taking  up  arms  in  the  war  of  the 
Rebellion,  the  valiant  Colonel  took  a  very  vigorous  appeal  from 
that  decision,  from  the  fact  that  that  decision,  or  the  principle 
involved  therein,  was  the  primary  cause  of  the  war.    » 

Mr.  N.  T.  Caton:  —  I  did  not  rise  with  the  intention  of 
making  a  speech,  but  I  want  to  criticise  the  paper  of  Mr. 
McGilvra  in  this,  that  he  used  my  name  in  connection  with  the 
word  venerable.  I  am  only  35  years  old.  I  would  have  been 
much  better  pleased  had  the  paper  given  us  a  few  more  in- 
stances of  those  early  experiences  that  I  know  the  eminent 
Judge  could  have  given  just  as  well  as  not. 

Mr.  J.  P.  HoYT:  —  I  am  not  one  of  the  early  pioneers  of 
this  fine  State.  I  do  not  think  I  ought  to  occupy  the  attention 
of  the  members  of  the  Association  by  any  remarks  directed  to 
this  paper.  I  do  want  to  say  a  word,  however,  to  this  Asso- 
ciation with  reference  to  another  matter.  I  think  I  have  noticed 
that  some  members  of  the  Association  have  a  sort  of  reluctance 
about  speaking  out  freely  in  the  meetings,  from  the  fact  that 
certain  of  the  judges  of  the  supreme  or  superior  bench  are 
present.  I  wish  to  say  that  I  think  it  one  of  the  most  excellent 
things  about  our  Association  that  judges  are  members  and 
present  at  the  meetings  of  the  bar.  I  have  long  felt  a  need  of 
greater  familiarity  between  the  bench  and  bar.  I  call  these 
Bar  Association  meetings  splendid  opportunities  for  that  pur- 
pose. I  wish  that  there  might  be  a  very  free  discussion  of  all 
matters  appertaining  to  the  bench  and  its  relation  to  the  bar. 
We  should  air  our  views,  and  give  each  other  the  chance  to 
reply,  and  discuss  and  criticise.  Judges  are  entirely  human. 
They  are  liable  to  the  same  mistakes  as  the  members  of  the 
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On  motion  of  Judge  John  P.  Hoyt,  the  invitation  of  Judge 
Parker  was  unanimously  accepted,  and  the  city  of  Tacoma  was 
declared  to  be  the  place  for  holding  the  annual  session  of  the 
Association  in  1896. 

ELECTION  OF  OFFICERS. 

The  following-named  attorneys  were  balloted  for  and  duly 
elected  officers  of  this  Association  for  the  ensuing  year :  — 

President,  Hon.  Charles  S.  Fogg,  of  Tacoma.  On  being 
declared  elected,  Mr.  Fogg  made  the  following  remarks:  — 

**I  wish  to  heartily  thank  you,  gentlemen,  for  this  honor  you 
have  conferred  upon  me.  And  while  I  think  it  will  be  hard 
for  us  to  entertain  you  as  well  as  we  are  being  treated  here,  yet 
we  will  try  next  year,  when  you  come  to  Tacoma,  to  give  you 
as  good  a  time  as  lies  in  our  power  to  give, .  I  assure  you  that 
I  am  heartily  in  favor  of  this  kind  of  reunion  of  the  members 
of  the  bar  of  our  State  at  least  once  a  year.  The  work  of  a 
busy  lawyer  is  very  great,  and  it  cannot  help  being  a  benefit  to 
all  to  step  aside  from  the  daily  toil  for  a  few  sh(5rt  days  each 
year  and  to  give  a  little  attention  to  the  social  and  festive  side 
of  our  lives.  *  * 

First  Vice-President,  Hon.  Harold  PrEvSTon,  of  Seattle. 
Mr.  Preston,  on  being  declared  elected,  said:  — 

*'I  am  grateful  for  the  honor  just  conferred  upon  me  by  the 
gentlemen  of  the  Association.  And  since  the  principal  part  of 
the  work  of  these  meetings  is  in  the  preparation  for  them,  I 
think  that  I  can  do  some  good  work  in  my  office  at  home.  We 
shall  be  glad  to  have  a  large  meeting  next  year." 

Second  Vice-President,  Hon.  George  Turner,  of  Spokane. 
On  being  declared  elected.  Judge  Turner  said :  — 

**  I  wish  to  thank  the  Association  very  kindly  for  this  honor. 
However,  I  had  hoped  that  my  fiiend  and  partner,  Mr.  Graves, 
would  be  named  for  this  office,  so  that  he  could  see  how  it 
is  to  be  in  a  position  where  he  cannot  roast  everybody  as 
he  pleases.'* 

Third  Vice-President,  Richard  K.  Boney,  of  South  Bend. 

Secretary,  Nathan  S.  Porter,  of  Olympia,  reelected. 

Treasurer,  James  B.  Howe,  of  Seattle,  reelected. 

Delegates  to  the  American  Bar  Association,  with  power  to 
choose  their  own  alternates  from  members  of  this  Association : 
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\  E.  Shepard,  of  Seattle ;  Hon.  Georgk  M. 
Dkane ;  Hon.  Emmett  N.  Parker,  of  Tacoma. 
oved  that  a  vote  of  thanks  be  tendered  to  the 
Spokane  bar,  and  the  citizens  of  the  city  of 
e  many  courtesies  shown  the  members  of  this 
Ing  its  present  session. 

it  announced  the  standing  committees.     (See 

siness  appearing  before  the  Association,  Presi- 
ited  all  of  the  members  to  attend  a  banquet  at 
me,  at  9:30  p.  m. 
Mr.  Hughes,  Association  adjourned. 

N.  S.  Porter,  Secretary, 

P.'M.,  the  Washington  State  Bar  Association,  guests 
ir,  marched  into  the  banquet-hall  to  the  delightful 
stra.  The  hall  was  beautitully  decorated  and  exquis- 
aent.  In  the  center  stood  the  long  tables,  forming 
n  the  center  of  all  these  tables  were  banked  flowers  of 
:olor,  scenting  the  atmosphere  with  delicious  perfume, 
spects,  equalled  the  magnificence  of  the  surroundings, 
isembly  there  was  but  one  expression,  that  of  praise, 
nd  on  Lake  Coeur  d*Alene  was,  indeed,  enjoyable ;  and 
as,  that  Spokane  people  know  how  to  entertain  guests. 


TTLE,  Washington,  September  i6th,  1895. 
nmittee  met,  pursuant  to  call  of  the  President. 
:  present,  the  application  of  William  A.  Peters, 
lembership  in  the  Association  was  presented, 
jeing  had,  he  was  declared  elected. 
>n  of  James  B.  Howe  as  Treasurer  of  the  Asso- 
een  tendered  to  and  accepted  by  the  President, 
rs  was  placed  in  nomination  by  Vice-President 
►on  ballot  being  had,  he  was  declared  unani- 
y  the  Committee  as  Treasurer  of  the  Association 
mual  meeting  thereof. 

f  the  bond  of  the  Treasurer  was  by  unanimous 
imittee  fixed  at  five  hundred  dollars, 
ther  important  business  to  consider,  the  Com- 
i,  to  meet  at  the  President's  ofl&ce,  in  Tacoma, 
of  October,  proximo,  at  11  o'clock  a.  m. 

N.  S.  Porter,  Secretary. 
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APPENDIX. 


ADDRESS  OF  THE  PRESIDENT,  HON.  GEORGE 


Gentlemen  of  the  Washington  State  Bar  Associi 

Under  the  By-Laws  of  this  Association  it  is 
to  open  this  meeting  with  an  address. 

It  affords  me  unfeigned  pleasure  to  welcome  y" 
ing  of  our  Association  and  to  our  city.  While  ^ 
to  equal  the  elegant  reception  accorded  us  by  th 
Bar  at  the  last  meeting  of  the  Association,  y< 
desire  that  your  stay  with  us  will  be  pleasant 
and  that  the  good  work  so  auspiciously  commet 
be  successfully  continued.  The  meeting  of  tli 
in  1894,  at  Seattle,  was  a  deserved  success,  an 
was  accomplished, —  much  beyond  the  expectal 
sanguine  members;  but  much  yet  remains  to 
doubt  not  that  every  lawyer  here  assembled  w 
the  duty  which  he  owes  to  his  profession  and  t 
work  before  us  with  that  intellectual  vigor  ai 
which  should  ever  characterize  the  members  of 
profession.  If  we  act  energetically,  wisely  an< 
we  can  accomplish  much  for  the  public  welfa 
the  profession  of  the  law  in  this  State  to  that ; 
should  be  the  true  ideal  of  every  lawyer.  Lord 
*'  I  hold  every  man  a  debtor  to  his  profession ; 
as  men ,  of  course,  do  seek  to  receive  countena 
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so  ought  they  of  duty  to  endeavor  themselves,  by  way  of 
amends,  to  be  a  help  and  ornament  thereunto."  Our  Consti- 
tution tells  us  that  **the  objects  of  this  Association  are  to  culti- 
vate the  science  of  jurisprudence,  promote  the  administration  of 
justice  in  this  State,  uphold  and  advance  the  standard  of 
integrity,  honor  and  courtesy  in  the  legal  profession,  and  to 
establish  and  cherish  a  spirit  of  brotherhood  among  its  mem- 
bers.'» 

With  these  noble  objects  in  view,  we  are  here  assembled. 
And,  bearing  in  mind  that  a  great  deal  of  work  must  be  dis- 
patched at  this  meeting  in  a  short  time,  and  that  we  are  to 
listen  to  addresses  from  those  eminent  in  the  profession,  I  shall 
not  seek  to  detain  you  with  any  rhetorical  address  upon  a  given 
topic,  but  rather  call  your  attention  to  what  suggests  itself  to 
me  as  some  of  the  matters  that  should  receive  attention  at  your 
hands  at  this  time. 

UNFINISHED   BUSINESS. 

At  the  last  meeting  of  the  Association,  a  Committee  ap- 
pointed to  investigate  the  accounts  of  the  late  Treasurer,  J.  W. 
Robinson,  reported  that  he  was,  and  for  four  years  had  been, 
in  arrears  to  this  Association  in  the  sum  of  one  hundred  and 
seventy  dollars,  which  he  has  ever  since  failed  and  refused  to 
pay.  Our  present  Treasurer  was  instructed  to  notify  Mr.  Rob- 
inson to  show  cause,  on  or  before  the  first  day  of  September, 
1894,  why  the  Committee  should  not  report,  recommending  his 
expulsion  from  the  Asssociation,  but  no  cause  has  been  shown. 
It  seems  to  me  too  plain  for  argument  that  we  have  here  a  duty 
to  perform,  and  the  fact  that  the  delinquent  once  held  the  posi- 
tion of  Superior  Judge  in  this  State  is  no  excuse,  but  a  stronger 
reason  why  we  should  take  action.  I  therefore  recommend 
that  he  be  at  once  expelled  from  membership  in  this  Associa- 
tion, and  I  only  regret  that  our  power  ends  there. 

A  Committee,  consisting  of  Judge  Ballinger,  Hon.  E.  C. 
Hughes  and  Hon.  Charles  S.  Fogg,  was  appointed  at  our  last 
meeting  to  draft  a  Community  Property  Law  and  report  the 
same  to  this  meeting.  This  is  a  matter  that  should  receive  the 
early  and  earnest  attention  of  this  Association.  The  Com- 
munity Property  Law  of  our  State  is  the  most  important  ques- 
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tion  that  can  be  presented  to  any  lawyer  in  this  State,  and  if 
this  Committee  shall  succeed  in  drafting  a  law  that  will  lift 
the  subject  out  of  its  present  uncertain  and  unsatisfactory  con- 
dition, and  present  for  the  action  of  the  Legislature  a  clear, 
concise  and  satisfactory  law,  it  will  deserve  and  receive  the 
thanks  and  cooperation  of  all  of  our  members  and  of  the  com* 
munity  at  large. 

A  Special  Committee,  consisting  of  Messrs;  C.  K.  Jenner, 
F,  W.  Cushman  and  Jesse  Arthur,  was  appointed  to  report  to 
this  meeting  such  amendments  and  changes  in  the  Public  Land 
Laws  of  the  United  States  as  would  tend  to  prevent  frauds  in 
entries  of  the  public  lands  and  curtail  the  injustice  and  expense 
entailed  upon  entrymen  of  the  public  domain.  The  report  of 
this  Committee  will  be  looked  for  with  interest,  and  undoubtedly 
much  good  can  be  accomplished  by  concerted  action. 

You  will  be  called  upon  to  pass  upon  the  reports  of  Standing 
Committees  on  Jurisprudence  and  Law  Reform,  Judicial  Ad- 
ministration and  Remedial  Procedure,  Legal  Education  and 
Admission  to  the  Bar,  Commercial  Law,  Uniformity  of  State 
Laws,  Publications,  Grievances  and  Obituaries.  These  Com- 
mittees are  composed  of  gentlemen  of  acknowledged  ability, 
and  I  shall  be  much  mistaken  if  their  reports  are  not  very 
useful  and  instructive. 

These  are  matters  which  should,  and  I  hope  in  the  future 
will,  command  the  attention  of  this  Bar  Association,  but  as  the 
world  was  not  made  in  a  day,  neither  can  this  all  be  accom- 
plished at  once. 

It  seems  to  me,  however,  that  there  are  some  matters  of 
pressing  importance  in  which  we  should  at  once  take  an  active 
interest.     Among  these  I  may  mention 

OUR  STATE  CODE. 

That  it  needs  revision,  or  making  over,  or  some  very  radical 
change,  none  will  deny.  The  monstrosity  which  is  labelled 
** Hill's  Code**  is  so  complex,  diffuse,  uncertain,  and  in  every 
way  unreliable,  that  it  seems  to  me  it  is  beyond  patchwork — • 
much  of  which  has  already  been  attempted.  If  you  wish  to 
ascertain  what  the  Code  contains  on  any  given  matter,  it  is  con- 
ceded to  be  the  best  practice  not  to  look  in  the  index,  but  to 
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'  through  the  two  volumes,  one  at  a  time.  If 
it  in  one,  Ivy  the  other,  and  if  in  neither,  see  if 
in  any  previous  Code,  and  if  so,  was  it  ever  re- 
you  have  perchance  found  something  touching 
tr  consideration,  you  are  not  safe  until  you  have 

both  volumes  to  see  if  in  some  other  chapter, 
sleading  head,  some  other  enactments  do  not 
t,  and  then,  when  you  think  you  have  run  it 
's  it  mean  f  You  commence  searching  the  re- 
ipreme  Court  for  a  construction.     If  none  be 

doubtful  or  evaded,  you  try  to  find  from  wh^t 

state  the  particular  section  was  raped  with  a 
in  order  to  see  if  that  state  has  judicially  de- 
the  section  means,  and  so,  being  led  backward 
unseen  hands  that  long  ago  were  dust,  you  feel 
dered  slave,  all  at  sea,  without  rudder  or  com- 
ispair. 

I  code  that  shall  be  constructed  in  the  spirit  of 
American  Procedure.  This  is  a  young  State, 
started  wrong  in  this  matter,  let  us  have  the 
;o  without  hesitation.  Let  us  retrace  our  steps 
again, 
have  a  code  prepared  that  shall  be  clear  and 

and  scientific — not  too  cumbersome;  not  an 
er  every  possible  exigency  that  may  arise ;  not 
tions  of  the  common  law;  but  a  code  that  can 
n\h  ease  and  certainty ;  a  code  that  shall  tend 
'  respected,  for  disrespect  for  the  law  is  said  to 
)r  to  open  violation  of  it. 

is  conclusively  presumed  to  know  the  law,  why 
:  in  such  shape  that  the  obligation  is  absolutely 
tid,  above  all,  let  us  have  an  index  that  will  at 
:  assistance  in  finding  its  contents, 
lent,  this  Bar  Association  should  take  hold  of 
arously,  to  the  end  that  some  scheme  may  be 

next  Legislature  looking  to  the  production  of 

have  suggested. 

;er  that  should  receive  the  vSerious  thought  of 
necessity  for 
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14,  1894.  The  subject  has  received,  and  is  still  receiving,  the 
attention  of  tlje  American  Bar  Association,  as  well  as  the  Bar 
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3f  most  of  the  states,  and  is  one  of  the  laws  that 
ear  future,  be  urged  for  uniform  action  in  all  the 
is  State  ever  contemplates  such  a  reform,  action 
longer  delayed,  and  it  seems  to  me  it  is  a  fit  sub- 
tmest  attention  and  action  of  this  Association, 
indred  matters  that  should  receive  attention  which 
iniently  grouped  under  the  head  of 

UNIFORM  STATE   LEGISLATION. 

ty  states  have  grappled  with  this  subject  with 
results.  Diversities  of  opinion,  of  course,  exist, 
hey  do  not  all  recognize  the  benefit  and  impor- 
legislation,  where  practicable,  but  because  many 
minds  wish  to  reach  the  same  result  in  different 
different  sects  desire  that  every  one  should  go  to 
eir  route.  No  one  expects  that  all  the  states  will 
ipon  absolute  uniformity  in  all  state  legislation, 
admit  that  it  would  not  be  desirable,  but  all 
t,  as  to  many  subjects  of  legislation,  there  is  no 
:cuse  for  the  diversity  of  state  legislative  enact- 
doubt  an  intelligent  committee,  composed  of 
ilegates  from  all  the  different  states,  could  agree 
\  a  system  of  uniform  legislation  regarding  the 
knowledgment  and  record  of  conveyances,  weights 
,  divorce  and  age-of-consent  laws,  laws  regarding 
aper,  mining  laws,  methods  of  taking  and  certify- 
out  of  the  state,  interstate  extradition,  method  of 
Qs,  existence  of  copartnerships  and  corporations 
5  prima  facie  evidence,  a  national  bankrupt  law, 
ranee  policies,  and  other  matters  that  might  be 
I,  and  this  Association  should  not  be  backward  in 
is  purpose.  The  American  Bar  Association,  to  its 
>aid,  has  taken  active  measures  in  the  direction 
i  every  btate  bar  should  help  to  hold  up  its  hands 
in  its  purpose  to  a  successful  termination, 
pose  that  I  intend  to  overlook  the  necessity  of  the 
^ilance  and  active  work  of  this  Association  neces- 
Id  and  dignify  the  profession  of  the  law  in  the 
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LEGAL  EDUCATION  AND 

Perhaps  no  other  matter  is  c 
of  this  State.  Its  standing  in 
and  integrity  of  its  members,  t] 
fession  shall  be  held,  and  the  j 
depend  upon  the  profession. 

The  powers,  duties  and  obli: 
and  entirely  diflferent  from  thos 
ments.  Before  admission  they 
the  Constitution  and  laws  of  th 
and  this  obligation  is  not  satisf 
by  remaining  passive  and  quiet 
the  officers  of  the  law  and  tr 
To  support  the  Constitution  an 
and  he  who  has  no  higher  con< 
never  receive  a  license. 

The  lawyer,  of  all  others,  s 
attempt  to  violate  the  spirit  of 
should  be  ever  ready  to  uphold 

Unfortunately,  we  too  often  f 
passive  when  mobs  are  lynch 
White  Caps  are  applying  the 
property  of  individuals  and  c( 
destroyed  by  lawless  men ;  wh< 
Government  to  enforce,  by  thr 
their  anarchistic  ideas ;  when  s 
der,  if  necessary — their  commj 
work  and  join  their  riotous  ba 
organized  violence  that  could 
openly  applaud,  or  even  acti^ 
actions. 

The  remedy  is  with  Courts  ai 
recommend  for  admission  any 
devotfon  to  law  and  order  he  d 
held  responsible  for  his  recomm 
he  is  under  no  obligation  to 
knows  aught  against  him,  it  i 
The  Courts  should  more  closely  ^ 
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r  of  every  one  applying  for  this  important 
enough  that  he  be  learned  in  the  law,  and 
equipped,  so  far  as  his  general  and  legal 
ed.  If  he  is  not  in  spirit  in  sympathy  with 
i  laws  by  which  he  is  governed,  and  under 
:ice ;  if  he  is  not  of  good  moral  character ; 
ever  ready  to  raise  a  warning  voice  to  cor- 
lic  sentiment, — then  he  has  no  right  to,  a 
nd  to  admit  him  is  to  place  in  his  hands 
for  evil.  When  the  Court  issues  to  him  a 
lW,  it  is  saying  to  the  public  whose  patron- 
at  he  is  a  competent,  reliable,  trustworthy, 
■one  who  may,  with  safety,  be  employed  in 
tunately  for  this  State,  our  last  Legislature 
;he  right  direction  by  passing  a  law  requir- 
be  examined  by  the  judges  of  our  Supreme 
a  uniform  rule  for  all,  and  it  is  safe  to  pre- 
1  standing  of  that  body,  that  the  Supreme 
effort  to  prevent  the  admission  of  unworthy 
likely  that  persons  knowing  that  they  are 
ek  admission  there,  and  it  does  away  with 
le  judges  of  the  inferior  Courts  being  influ- 
r  prospective  services  of  political  strikers, 
to  again  witness  the  spectacle  of  any  one 
)n,  after  serving  a  time  under  sentence  for 
nd  assisting  in  riots,  applying  for  a  license 

i  the  bar  cooperate  to  raise  the  standard  of 
the  language  of  Hon.  Alton  B.  Parker,  in 
the  New  York  Bar  Association,  in  1893: 
od,  and  for  the  honor  of  the  profession,  we 
ready  to  dam  up  every  muddy  or  poisoned 
t  discolor  or  taint  the  pure  current  of  the 

>  which  I  have  just  referred  also  provides 
dl  be  excluded  from  acting  as  an  attorney 
g  in  all  the  Courts  of  this  State  on  account 
ion  has  called  forth  some  criticism,  which 
ther  manly  or  courageous.     If  women  can 
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qualify  themselves  to  practice  law,  I  know  of  no  just  reason 
why  they  should  be  debarred,  or  why  they  should  not  follow 
this  as  well  as  any  other  lawful  occupation. 
Now,  a  word  as  to  the 

STATE  UNIVERSITY. 

At  our  last  meeting,  a  motion  was  carried  that  it  was  the 
sense  of  this  Association  that  a  law  department  should  be 
established  in  said  University  as  a  public  necessity. 

At  the  present  time,  this  cannot  be  carried  out  for  lack  of  a 
sufficient  appropriation,  but  I  believe  we  should  exert  ourselves 
to  the  end  that  the  next  Legislature  will  take  the  proper  steps 
in  this  direction.  We  should  also  see  that  the  requirements 
and  standard  of  education  shall  be  sufficiently  high  to  com- 
mand universal  respect  and  esteem.  The  persons  who  seek  to 
graduate,  in  addition  to  a  proper  general  education,  should  be 
required  to  take  a  three  years'  course  in  the  law  department. 
This  is  the  standard  that  is  being  adopted  and  advocated  by 
the  best  law  schools  in  the  country.  I  do  not  believe  any  other 
system  of  training  for  this  profession  is  equal  to  a  thorough 
course  in  the  law  school.  I  also  believe  that  the  law  school 
should  be  a  part  of  the  University  system,  not  separated  from 
it,  and  that  the  chairs  should  be  filled  by  competent  teachers, 
not  by  old,  broken-down,  lifeless  lawyers,  who  cannot  earn  a 
living  by  their  profession,  and  who  are  opposed  to  any  advance 
or  change  from  the  method  of  their  youth,  nor  by  young  men 
who  know  nothing  of  the  methods  of  teaching,  but  who  fill 
the  position  for  want  of  something  else  to  do — for  what  there 
is-in  it. 

Anything  that  will  tend  to  a  better  preparation  and  educa- 
tion for  those  to  be  admitted  to  practice  law  should  be  hailed 
by.  the  profession  and  should  receive  our  hearty  cooperation. 

Another  suggestion  which  I  desire  to  make,  for  the  consider- 
ation of  the  bar  at  this  time,  is  to  alter  our  By-Laws  in  regard  to 

DISCIPLINE. 

At  present  this  is  confined,  so  far  as  we  are  concerned,  to  the 
members  of  the  Association,  but  if  we  go  back  to  the  second 
article  of  our  Constitution,  we  find  that  we  are  banded  together 
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id  advance  the  standard  of  integrity,  honor  and 
le  legal  profession."  It  seems  to  me  to  be  as 
f  our  duty  in  that  regard  to  see  that  all  members 
this  State  live  up  to  the  standard,  as  it  is  to  see 
bers  of  this  Association*do  so.  I  therefore  sug- 
ndment  to  our  By-Laws  as  will  require  the  Com- 
vances  to  examine  into  all  cases  where  complaint 
)w  provided,  and  if  there  is  probable  cause  that 
•e  well  founded,  to  assist  the  prosecuting  officer 
K?eedings  to  disbar  or  discipline  the  offending 
less  it  is  made  the  official  duty  of  some  one  to 
1  cases,  unworthy  bar  members  will  continue  their 
tices,  to  the  scandal  of  the  profession, 
direction  I  would  abolish  or  correct  the  present 

AFFIDAVIT  NUISANCE. 

affidavits  are  required  at  every  step  in  a  case,  and 
t  tried  on  ex-parie  affidavits  alone,  without  oppor- 
ss-examination,  and  in  many  cases  without  the 
)ing  them  knowing  what  they  contain.  They 
**  Draw  it  up  like  a  lawyer  and  I  will  swear  to  it 
Too  much  of  this  begets  a  recklessness  in  taking 
ss  of  the  facts. 

0  suggest  that  all  attorneys  be  required,  before 
irs  or  motions,  to  certify  that  they  believe  them 
unded.     This  would  do  away  with  many  time 

1  frivolous  motions,  occasioning  long  and  unnec- 
and  tending  to  beget  a  disrespect  and  contempt 

1  that  is  within  the  province  of  this  Association 
iie  granting  of 

SSES  TO   LEGISLATORS   AND  JUDGES. 

svery  member  of  the  State  Legislature,  and  every 
■rill  accept  one — gets  ?ifree  railroad  pass.  Why? 
he  railroad  companies  have  any  particular  love 
dual,  whom  they  generally  do  not  know,  but 
know,  by  experience,  that  a  party  so  taking  a 
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pass  will  be  likely  to  be  at  least  friendly  to  them.  Many  who 
thus  accept  passes  would  scorn  an  open  bribe ;  but  it  is  a  bribe, 
and  a  very  cheap  one,  nevertheless,  and  as  a  result  railroad 
companies  can  generally  obtain  or  prevent  legislation  at  will. 
The  remedy  is  to  require  the  State  to  furnish  to  all  legislators 
and  judges,  when  traveling  on  official  duty,  actual  transporta- 
tion, not  an  allowance  of  mileage.  The  State  has  to  pay  for 
it  in  the  end,  and  pay  very  dearly  at  that,  and  it  would  be 
much  cheaper  and  better  to  do  it  directly,  and  prevent  the 
law- makers  and  judges  from  being  under  obligations.  Con- 
necticut has  passed  such  a  law  with  very  beneficial  results. 

There  are  other  matters  that  we  should  discuss  and  act  upon, 
such  as  the  present  rules  of  the  United  States  Circuit  Court  of 
Appeals  requiring  all  records  and  briefs  to  be  printed  by  the 
Clerk,  thus  entailing  great  additional  expense  and  incon- 
venience. A  proper  law  should  also  be  passed  providing  for 
Court  stenographers,  and  steps  should  be  taken  looking  to  the 
incorporation  of  this  Association. 

I  also  trust  that  during  this  meeting  suitable  representatives 
will  be  chosen  to  attend  the  meeting  of  the  American  Bar 
Association.  We  do  not  seem  to  appreciate  the  importance  of 
this  organization  to  the  profession.  It  is  yearly  grappling 
with  the  greatest  questions  of  reform  that  should  interest  all 
lawyers,  and  by  its  influence  and  exertions  many  wholesome 
reforms  have  been  accomplished.  This  Association  should 
name  a  representation  that  will  attend,  and  assist  in  this  work. 

Finally,  let  us  hope  that  each  member  who  attends  this  meet- 
ing will  be  benefitted  and  instructed,  and  that  we  will  all 
endeavor  to  carry  out  in  spirit  that  part  of  our  Constitution 
requiring  us  to  cherish  a  spirit  of  brotherhood  among  our 
members. 

Has  any  member  any  bitterness  in  his  heart  towards  another? 
Let  him  put  it  away  here  forever.  Have  we  spoken  disrespect- 
fully or  slightingly  of  each  other?  Let  it  be  forgotten.  Let 
each  succeeding  session  mark  the  end  of  all  hard  feelings ;  let 
all  old  wounds  be  healed,  and  old  animosities  buried,  so  that 
each  shall  be  able  to  truthfully  say,  **  I  feel  that  it  is  good  to  be 
here.*' 
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PRACTICE  AND  PROCEDURE  IN  THE  STATE  OF  WASHINGTON. 


By  Hon.  George  Turner,  of  Spokane. 


Our  practice  act  is  cumbersome,  burdensome  and  vexatious 
beyond  any  that  I  have  knowledge  of.  The  mountain  of  need- 
less labor  that  it  imposes  upon  a  lawyer  in  full  practice  is 
appalling.  The  opportunity  that  it  gives  for  cau.seless  and 
vexatious  delay  is  a  just  reproach  to  the  law.  It  is  the  result 
of  forty  years  of  legislative  patch-work  —  each  patch  being  of 
different  color  and  material,  and  put  on  apparently  in  great, 
incongruous  splotches,  without  reference  to  any  necessity  for 
repairs.  The  system  with  which  we  started, — namely,  that 
provided  by  the  Practice.  Act  of  1854, — while  consistent  and 
philosophical,  is  one  which  imposed  a  maximum  of  labor  with 
a  minimum  of  profit:  Each  succeeding  addition  to  the  provis- 
ions of  that  act  has  increased  the  labor  without  adding  to  the 
profit.  Unless  life  is  to  become  and  remain  an  unbearable  bur- 
den to  the  members  of  the  bar,  the  system  must  be  radically 
changed,  so  that,  without  diminishing  the  benefits  which  it  is 
supposed  to  confer  in  the  administration  of  the  law,  the  ordi- 
nary practitioner  may  have  some  time  to  give  to  the  substantial 
merits  of  the  litigation  entrusted  to  his  care. 

The  first  thing  that  strikes  one  familiar  with  our  Courts  is 
the  great  number  and  variety  of  motions  and  proceedings 
which  may  be  resorted  to  for  the  purpose  of  delaying  the 
progress  of  the  cause,  and  the  exceedingly  laborious  manner 
provided  for  initiating  them  and  bringing  them  to  a  hearing. 
One  starts  in  with  the  motion  to  quash  the  process ;  then  follows 
with  a  motion  to  quash  the  return  of  service ;  then  with  a 
motion  for  a  bill  of  particulars ;  then  with  a  motion  to  make 
the  bill  of  particulars  definite ;  then  with  a  motion  for  judg-  ' 
nient  because  the  bill  of  particulars  is  not  definite ;  then  with 
a  motion  to  strike  the  complaint ;  then  with  a  motion  to  strike 
from  the  complaint ;  then  with  a  motion  to  make  the  complaint 


^^■.•^. 


Digitized  by 


Google 


GEORGE   TURNER.  51 

definite  and  certain.  The  monotony  of  this  course  of  pro- 
cedure is  often  relieved  by  the  filing  of  interrogatories  ;  the 
bringing  of  contempt  proceedings  for  not  answering  interroga- 
tories ;  motion  to  make  answers  to  interrogatories  full  and  com- 
plete ;  motion  to  strike  out  answers  to  interrogatories  because 
not  responsive;  and  motion  for  judgment  because  the  answers 
to  interrogatories  are  not  sufficiently  full  and  definite.  If  at 
last  the  demurring  stage  is  reached,  it  is  found  that  we  have 
seven  grounds  of  demurrer,  and  one  of  our  learned  judges,  I 
am  informed,  has  lately  held  that  these  grounds  may  be  taken 
seriatim  until  all  are  exhausted. 

I  have  not  mentioned  the  interminable  variety  of  motions 
addressed  to  proceedings  ancillary  to  the  main  suit.  I  remem- 
ber, in  my  own  practice,  being  called  before  each  of  the  judges 
of  this  county  in  succession  to  defend  the  jurisdiction  of  the 
Court  to  appoint  a  receiver  prior  to  the  ser\'ice  of  process,  and 
having  succeeded  before  each  of  them,  individually,  was  finally 
called  before  the  entire  array,  sitting  en  banc,  to  argue  the 
question  over  again.  This  consumed  some  two  months  of 
time  and  an  infinite  amount  of  patience. 

After  demurrer,  the  cause  progresses  to  an  issue  of  fact  with 
reasonable  dispatch,  unless  the  defendant  has  succeeded  in 
turning  the  tables  by  counter-claim  or  cros.s-complaint,  in 
which  case  the  plaintiff,  in  his  turn,  runs  the  gamut  of  dilatory 
motions  and  proceedings. 

But  one  gets  a  very  inadequate  idea  of  the  labor  involved, 
the  nerve  force  expended,  by  a  mere  recital  of  these  successive 
and  multifarious  steps.  The  ingenious  legislator  who  framed 
the  latest  addition  to  our  Practice  Act  evidently  thought  that 
the  members  of  the  bar  needed  additional  labor  as  a  salutary 
discipline.  It  was  not  enough  that  one  should  be  immersed  in 
motions,  demurrers,  demands,  etc. — the  result  of  the  energy  of 
a  mflltitude  of  active  brothers — he,  himself,  must  put  his 
shoulder  to  the  wheel  if  they  were  ever  to  be  heard.  In  each 
case  notice  in  writing  must  be  served  oh  the  adverse  party  that 
the  motion,  demurrer,  or  what-not,  filed  by  him,  will  be  called 
for  hearing  on  the  next  succeeding  law-day.  Notice  in  writing 
must  then  be  served  on  the  clerk  that  the  adverse  party  has 
been  served,  and  requiring  the  clerk  to  docket  the  matter  for 
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hearing  on  the  next  law-day.     These  two  notices,  with  proof 
of  service,  must  be  filed  with  the  clerk  on  or  before  the  Thurs- 
day next  preceding  the  law-day,  or  the  routine  must  be  again 
gone  over  with.      Sometimes  the  clerk  forgets  to  docket  the 
mpliance  with  the  notice,  and  then,  according  to 
Df  one  of  our  learned  judges  in  Spokane,  the  only 
s  to  take  a  rule  on  the  clerk.    This  vexation,  how- 
d  not  attribute  to  any  defect  in  our  system.     If, 
toil,  you  have  succeeded  in  forcing  your  case  to  an 

and  have  obtained  a  verdict,  it  would  seem  that 
3  ought  to  be  at  an  end.  But,  as  a  matter  of  fact, 
t  in  the  middle  of  them.  You  are  immediately 
1  notice  that  the  adverse  party  intends  to  move  for 
ting  the  grounds,  and  then  with  the  formal  motion 
first  step  evidently  borrowed  from  the  Chinese 
rarfare,  which  undertakes  to  terrify  the  adversary- 
)f  non-resistance  before  closing  with  him.  Having 
y  the  laborious  process  before  described,  in  caus- 
ion  to  be  docketed  and  ultimately  to  be  overruled, 
n  entitled  to  judgment.      This  you  prepare  and 

adverse  party,  along  with  a  notice  of  intention  to 

judge  of  the  Court  at  a  specified  time  to  have  it 

happily,  it  be  signed  as  prepared,  which  is  not 
Lse,  or  be  signed  in  any  shape,  which  you  often 
ou  are  then  required  to  cause  a  copy  of  the  judg- 
ned  to  be  served  on  the  adverse  party  in  order  to 

time  within  which  an  appeal  must  be  taken  from 
lefinitely.  In  the  meantime  the  probabilities  are 
Igment  debtor,  between  the  verdict  and  the  signing 
ment,  has  disposed  of  all  his  property,  and  is  then 
roof. 

in  full  practice  has  enough  to  do  when  he  briefs 
i  the  facts  of  his  cases  without  being  pesterfed  to 
the  thousand  and  one  details  forced  on  his  attention 
tical  adversaries,  bent  on  wearing  out  both  time 
re.  The  nervous  force  spent  on  such  details  is  a 
on  efficiency,  and  not  unfrequently  leaves  it  weak 
It  at  the  crucical  moment  when  it  ought  to  be  strong 

.     Such  a  system  is  a  leveller  in  the  profession, — 
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more  than  that,  it  puts  a  premium  on  mediocrity.  The  learn- 
ing governing  it  is  simple,  and  its  application,  to  the  discom- 
fiture of  the  busy  adversary,  depends  alone  on  the  time  and 
attention  which  a  not  over-burdened  practice  enables  one  to 
give  it. 

A  layman,  stepping  into  the  court- room  of  one  of  our  larger 
cities  on  the  weekly  law-day  (more  often  two  days  than  one, 
for  each  department),  would  probably  be  impressed  with  the 
idea  that  those  members  of  the  profession  most  enjoying  the 
confidence  of  the  public  were  the  least  entitled  to  it,  judged  by 
the  defensive  attitude  maintained  by  them  throughout  the  day, 
and  the  in  frequency  with  which  they  became  the  attacking 
parties.  This  aspect  of  the  evil  is,  of  course,  the  least  serious 
one,  because  it  matters  little  in  the  long  run  how  the  public 
view  the  individual  lawyer.  But  the  delays  in  the  administra- 
tion of  justice,  bringing  reproach  on  the  entire  bar,  and  the 
bench  as  well ;  the  enormous  labor  involved  in  the  practice  of 
the  profession,  bringing  with  it  an  occasional  miscarriage  of 
justice, — when  cunning  watchfulness  catches  a  busy  adversary 
napping, —  are  evils  which  need  remedy,  and  which,  when 
remedied,  will  restore  the  equilibrium  of  the  bar,  and  add 
immensely  to  its  usefulness. 

What  I  have  thus  far  had  in  mind  embraces  the  wide  range 
of  dilatory  motions  and  proceedings  directed  to  the  process 
and  the  pleadings,  which  our  practice  permits,  all  requiring 
watchfulness,  and  all  followed  by  penalties  and  defaults  if  not 
attended  to,  and  which,  when  addressed  in  a  multitude  of  forms 
to  a  large  docket  of  cases,  become  pestiferous  and  unbearable. 

Of  course  dilatory  motions  and  proceedings  are  inseparable 
from  any  system  ;  but  it  seems  to  me  that  ours  furnishes  occa- 
sion for  a  larger  number  of  them,  and  that  they  are  accom- 
panied with  more  incidents  requiring  time  and  attention  and 
labor,  than  any  system  which  I  have  observed  or  of  which  I 
have  read. 

In  my  judgment,  much  might  be  done  by  a  judicious  reform 
in  our  system  of  pleading,  and  in  the  practice  that  such  a 
reform  would  necessitate,  to  lighten  the  burden  of  the  lawyer 
without  at  all  embarrassing  the  administration  of  the  law. 
Our  system  of  pleading,  theoretically,  is  a  perfect  one.     The 
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plaintiff  is  supposed  to  relate  in  plain  and  unambiguous  tenns 
the  cause  of  complaint  which  he  has  against  defendant,  and,  to 
assure  accuracy  and  truth,  i«  required  to  verify  his  complaint. 
The  motions  to  strike  and  make  definite  and  certain  were 
devised  for  the  purpose  of  keeping  the  pleading  within  proper 
limits,  and  to  make  it  conform  to  the  requisite  certainty  in  its 
necessary  averments.  The  demurrer  is  intended  to  test  the 
sufficiency  of  the  complaint  or  other  pleading  in  vital  and 
material  particulars  only.  The  answer  and  reply  are  to  consist 
of  general  or  special  denials  and  of  affirmative  matter  by  way 
of  confession  and  avoidance.  Whether  or  not  defensive  matter 
can  be  proven  under  a  denial,  or  must  be  pleaded  affirmatively, 
is  made  to  depend  upon  the  question  whether  logically  it  is  in 
negation  of  the  averments  of  the  prior  pleading,  or  is  in  the 
nature  of  an  express  or  implied  admission  of  their  truth,  and 
avoids  them  by  new  matter.  The  answer  and  reply,  like  the 
complaint,  must  be  sworn  to.  This  system  is  almost  identical 
with  that  of  the  common  law  in  its  infancy.  But  its  practical 
application  in  the  Courts  of  England  gave  rise  to  the  same  evils 
which  our  system  has  developed.  Having  no  precedents  to 
guide  him,  the  pleader  omitted  nothing  that  might  be  of  assis- 
tance to  him,  and  he  pleaded  affirmatively  in  ever>'  case — even 
when  a  denial  would  have  been  equally  serviceable — because 
unwilling  to  trust  to  his  own  conception  of  that  which  was 
logically  a  negative..  The  result  was  a  process  of  remodeling 
by  the  common  law  Courts  throughout  a  long  series  of  years, 
until  their  system  of  pleading,  while  it  had  departed  to  a  great 
extent  from  the  philosophical  principle  upon  which  it  was 
founded,  yet  answered,  better  than  any  system  ever  devised, 
the  true  end  of  all  pleadings, — namely,  an  orderly  setting  forth, 
in  a  sufficiently  concise  and  certain  form,  of  the  facts  relied  on 
by  each  of  the  contesting  parties.  The  scope  of  the  general 
issue,  which  was  originally  no  greater  than  that  of  our  general 
denial,  was  enlarged  from  time  to  time  as  experience  demon- 
strated that  it  might  safely  be,  until  the  necessity  cff  pleading 
specially  became  the  exception  rather  than  the  rule.  And 
justice  was  as  well  administered  under  that  system  as  under 
our  own.  The  idea  that  it  is  necessary  for  the  protection  of 
parties  that  each  should  spread  the  facts  of  his  case  on  record 
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in  exienso  is  a  fallacy,  and  one  which  has  cost  the  profession 
dearly.  The  revolt  against  the  common  law  system  did  not 
come  from  any  miscarriage  of  justice  in  that  respect,  but  from 
the  rigid  and  unbending  rules  formulated  for  the  preparation 
of  pleadings,  and  by  which  their  sufficiency  was  tested,  and 
from  the  serious  consequences  which  were  made  to  flow  from 
error  and  mistake. ' 

It  seems  to  me  that  the  time  has  come  when  we  might,  by 
legislation,  emulate  the  wisdom  of  the  common  law  Courts. 
We  should  wipe  out  the  farce  of  verifying  pleadings.  It  never 
yet  deterred  a  man  from  formulating  a  case,  or  a  defense  to  a 
case,  which  his  attorney  advised  him  he  ought  to  formulate 
and  make.  We  ought  to  enlarge  the  scope  of  the  general  denial 
so  as  to  permit  the  same  defenses  under  it  that  were  permitted 
under  the  general  issue  at  common  law.  If  not  prepared  to  go 
to  that  extent,  we  ought  at  least  to  enumerate,  by  legislation, 
the  large  class  of  defenses  which  are  clearly  of  a  negative  char- 
acter, so  as  to  prevent  the  unnecessary^  stuffing  of  pleadings 
which  is  now  the  general  rule.  It  is  almost  as  vexatious  to 
have  to  do  with  such  a  pleading  as  to  be  guilty  of  its  prepara- 
tion. We  ought  to  have  stated  terms  of  Court,  or,  if  that  be 
not  possible  under  our  Constitution,  stated  periods  throughout 
the  year  to  which  process  is  returnable.  A  mere  appearance  at 
that  time  ought  to  be  equivalent  to  the  general  denial,  except 
as  to  those  defensive  matters  which  have  always  been  required 
to  be  sworn  under  any  system,  such  as  non  est  factum,  and  the 
like.  When  a  case  is  reached  in  its  order,  it  ought  to  be  called 
for  trial,  and  if  the  Issues  of  fact  be  not  then  formed,  the  plead- 
ing ougbt  to  be  completed  instanter.  All  motions  directed  to 
the  pleadings  ought  to  be  done  away  with,  and  the  general  and 
special  demurrer  substituted  in  their  place,  the  one  going  to 
matter  of  form  and  the  other  to  matter  of  substance,  and  all 
objections  apparent  on  the  face  of  the  pleadings  to  be  taken 
at  the  same  time.  A  schedule  of  short  and  concise  forms, 
embracing  the  most  common  and  usual  kinds  of  action,  and 
the  common  and  usual  defenses  to  actions,  ought  to  be  adopted 
for  the  guidance  of  the  profession  and  the  Courts.  The  service 
of  all  pleadings  subsequent  to  the  complaint  ought  to  be  done 
away  with.     Judgment  in  all  law  actions,  except  special  pro- 
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ceedings,  ought  to  follow  immediately  after  the  verdict,  and 
the  forms  of  judgment  in  such  actions  ought  to  be  so  clearly 

^  ''    ^ "    \  could  enter  them  upas  a  matter  of  course 

Dm  or  assistance  of  counsel.  The  motion 
as  well  follow  a  judgment  as  precede  it. 
fie  bar  in  this  State  have  practiced  law 
as  those  here  outlined,  and  I  venture  the 
them  will  testify  that  justice  was  as  well 
such  systems  as  under  our  own.  If  no 
ained  than  to  relieve  the  profession  from 
ry,  so  that  its  memljers  might  address 
le  degree  of  assiduity  to  the  higher  and 
iches  of  learning,  a  very  distinct  advance 
3n  would  necessarily  follow, 
e  the  result  of  the  observation  of  many 
thrown  together  so  hastily  that  I  submit 
idence.  If,  however,  they  shall  have  the 
ven  remotely,  to  a  means  of  simplifying 
rious  our  system  of  practice  and  procedure, 
e  step  to  that  end  to  be  taken,  I  shall  be 
mortification  of  having  submitted  so  crude 
rticle. 
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JURIES  AND  JURY  TRIALS. 


By  Hon.  Chari^bs  O.  Batbs,  op  Tacoma. 


Mr,  Presideni  and  Members  of  the  Washington  State  Bar  Asso- 
ciation, : 

In  presenting  to  you  a  paper  upon  the  question  of  The  Jury 
and  Jury  Trials,  I  cannot,  in  the  limited  time  allowed  for  the 
reading  of  the  same,  go  into  the  history  of  the  origin  and 
development  of  this  system  as  far  as  I  would  like  to. 

The  question  of  the  origin  of  the  trial  by  jury  is  one  that 
has  caused,  probably,  more  conflict  of  authority  than  almost 
any  subject  contained  in  our  present  system  of  jurisprudence. 
It  is  now  conceded  by  all  scholars  and  writers  upon  this  sub- 
ject, who  have  given  it  years  of  study  and  attention,  that  a 
system  similar,  or  at  least  with  some  of  the  peculiarities  of  our 
present  jury  system,  was  maintained  among  the  Eastern  nations 
before  Christ  It  is  said  that  among  the  Oriental  nations  no 
traces  can  be  found  of  a  system  of  jury  trial,  or  of  any  system 
of  trial,  containing  any  of  the  characteristics  of  the  pre.sent 
jury  system.  With  the  Jews  and  Phenicians,  the  administra- 
tion of  the  law  was  exercised  entirely  by  the  priests,  who  were 
judges  both  of  law  and  fact.  So  in  ancient  Egypt,  the  admin- 
istration of  justice  was  conducted  by  a  president  and  thirty 
associates,  ten  being  selected  by  the  king  from  each  of  the 
three  great  cities, —  Heliopolis,  Thebes  and  Memphis. 

It  as  claimed  by  many  eminent  authorities  that  our  present 
jury  system  is  derived  directly  from  the  Grecian  law;  and, 
though  there  is  a  very  interesting  conflict  of  opinion  as  to  this, 
it  would  seem  that  in  the  institution  known  as  dicasteries,  pro- 
vided for  by  Pericles  in  467-428  B.  C,  there  is  some  resemblance 
to  our  system.  Six  thousand  citizens,  above  the  age  of  thirty 
years,  according  to  Grote  in  his  history  of  Greece,  were  annually 
selected  by  lot,  and  they  were  called  dicasts.  Five  thousand 
of  these  citizens  were  arranged  in  panels  of  500  each,  the 
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remaining  icoo  being  reserved  to  fill  up  vacancies  in  case  of 
death  or  absence.  *  The  whole  6000  took  a  prescribed  oath, 
after  which  every  man  received  a  ticket  inscribed  with  his  name 
as  well  as  with  a  letter  designating  his  panel,  and  when  causes, 
either  civil  or  criminal,  were  ready  to  be  tried,  the  archon  (or 
president  of  the  Court)  determined  by  lot  the  panel,  and  next 
the  Court  in  which  it  was  to  officiate, — so  that  the  case  each 
was  to  try  remained  unknown  until  the  time  of  trial.  These 
dicasts,  however,  were  judges  both  of  law  and  fact,  and  were 
paid  for  their  services,  after  each  day*s  business  was  over,  the 
sum  of  three  oboli,  or  about  nine  cents.  The  dicasteries  con- 
tained at  least  one  essential  element  of  the  jury  under  the 
present  system :  they  were  selected  from  the  body  of  the  inhab- 
itants of  the  country.  They  were  also,  according  to  Judge 
Cooley,  sworn  to  discharge  their  duty  faithfully  before  hearing 
any  case,  and  after  hearing  a  case,  they  gave  their  votes  by 
depositing  them  in  urns  or  vases,  from  which  the  presiding 
magistrate,  or  archon,  took  them  and  announced  the  verdict. 

During  the  time  of  the  Republic,  and  also  the  Empire,  of 
Rome,  the  system  of  what  was  known  as  the  ''judices''  pre- 
vailed. An  important  feature  of  this  system  was  in  the  fact  that 
**the  pronouncing  of  judgment  was  not,  as  a  general  thing, 
left  to  the  magistrate,  but  to  private  persons  invested  by  the 
magistrate  with  a  judicial  commission  to  try  the  case  in  hand." 
Such  persons  were  generally  called  judices.  The  only  resem- 
blance they  bore,  it  seems,  to  the  present  jury  was  the  fact  that 
they  were  chosen  from  the  non-official  class  of  citizens  at  large. 
In  Cicero's  time  the  custom  prevailed  of  creating  a  special 
commission  to  try  each  case,  which  gave  way  to  the  organiza- 
tion of  permanent  tribunals,  consisting  of  a  judge  and  a  body 
oi  judices.  The  magistrate  conducted  the  trial,  and  it  was  the 
duty  of  the  judices,  who  were  selected  from  private  citizens,  to 
decide  [the  question  of  fact. 

Among  the  ancient  Germans,  history  mentions  an  institution 
strongly  resembling  the  Greek  dicasteries,  but  with  less  resem- 
blance to  the  Roman  judices,  and  in  a  very  remote  degree 
resembling  the  present  jury  system. 

It  is  said  that  there  is  no  trace  of  any  system  in  any  way 
resembling  the  modem  jury  system  having  existed  among  the 
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ancient  inhabitants  of  Britain,  who  were  the  Gallic  or  Celtic 
race — the  Druids,  who  were  their  priests,  acting  also  as  secular- 
judges.  They  possessed  both  civil  and  criminal  jurisdiction 
and  decided  all  matters,  both  between  the  inhabitants  and  the 
several  states  comprising  the  island.  Upon  the  invasion  of  the 
island  by  the  Romans,  the  Roman  institutions  of  law  were 
introduced  and  the  island  was  governed  by  the  civil  law,  or  the 
Roman  law,  for  about  three  centuries,  but  very  little  trace  is  now 
found  of  that  law  in  the  jurisprudence  of  either  England  or 
this  countr>\ 

After  the  conquest  of  Britain  by  the  Angles  and  Saxons,  and 
until  the  reign  of  Alfred  (871-901),  very  little  is  known  con- 
cerning the  methods  of  trials  or  jurisprudence  in  that  country. 
It  was,  according  to  Hume,  during  the  reign  of  King  Alfred 
that  England  was  divided  into  counties,  counties  into  hundreds, 
and  hundreds  into  tithings,  *'That  he  might  render  the  execu- 
tion of  justice  strict  and  regular.*' 

Every  householder  was  answerable  for  the  behavior  of  his 
family.  Ten  neighboring  householders  were  formed  into  one 
corporation,  who,  under  the  name  of  a  tithing,  were  answer- 
able for  each  other's  conduct,  and  over  whom  one  person,  called 
a  tithing-man,  was  appointed  to  preside.  Everyman  was  pun- 
ished as  an  outlaw  who  did  not  register  him.self  in  some  tithing, 
and  the  tithing-man  was  also  called  a  frank-pledge.  The  tith- 
ing-man summoned  together  the  whole  tithing  to  assist  him  in 
deciding  any  lesser  differences  which  occurred  among  the  mem- 
bers.    An  appeal  could  be  t^keu  to  the  hundred. 

Twelve  freeholders  were  chosen,  who,  having  sworn  ( together 
with  the  hundred  or  presiding  magistrate)  to  administer  impar- 
tially justice,  proceeded  to  the  examination  of  that  cause  which 
was  submitted  to  their  jurisdiction.  Then  an  appeal  was 
allowed  if  desired,  and  a  final  appeal  lay  to  the  king  himself. 
In  the  opinion  of  the  historian  Hume,  this  was  the  origin  of 
the  present  jury  system. 

This  system  was  adhered  to  by  the  English  people  for  many 
years.  Coke,  Spelman,  Blackstone,  Nicholson  and  Turner 
agree  in  this  opinion.  On  the  other  hand.  Hicks,  Reeves  and 
Palgrave  claim  that  the  jury  system  was  introduced  by  the 
Normans  and  was  not  of  Anglo-Saxon  origin. 
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Under  the  Saxon  system,  in  criminal  cases  the  charge  of  the 
prosecutor  was  sufficient  to  put  the  accused  on  his  defense. 
This  defense  was  by  means  of  the  process  of  compurgation, 
which  was  in  vogue  among  the  various  nations,  twelve  being 
the  usual  number.  Compurgators  were  persons  who  supported 
by  their  oaths  the  credibility  of  the  party  accused,  pledging 
their  belief  in  the  latter's  denial  of  the  charge  brought  against 
him.  These  were  in  no  sense  witnesses.  The  party  accused, 
or,  in  later  times,  the  party  plaintiff  or  defendant,  appeared 
with  his  friends,  and  they  swore,  he  laying  his  hand  on  theirs 
and  swearing  with  them,  to  the  innocence  of  the  accused,  or  to 
the  claim  or  defense  of  the  party.  According  to  Judge  Cooley, 
this  mode  of  trial  was  brought  into  England  by  the  Saxons, 
though  little  is  certainly  known,  according  to  the  same  writer, 
either  of  the  origin  or  of  the  extent  in  point  of  time  or  of 
country  over  which  the  trial  by  compurgators  prevailed,  but  it 
must  have  had  great  influence  over  the  subsequent  forms  of 
procedure.  It  fixed  the  number  of  the  jur>'  at  twelve,  that 
being  the  common  number  of  compurgators,  and  this  was  a 
great  improvement  on  the  varying  and  sometimes  very  large 
number  in  Greece  and  Rome.  Where  the  compurgators  coin- 
cided in  a  favorable  declaration,  there  was  a  complete  acquittal; 
but  if  the  accused  was  unable  to  present  a  sufficient  number  of 
these  compurgators  he  was  driven  to  make  out  his  innocence 
by  an  appeal  to  Heaven,  in  the  trial  by  Ordeal,  which,  accord- 
ing to  Reeves  in  his  History  of  English  Law,  was  practiced 
either  by  boiling  water  or  the  red-hot  iron.  Under  the  former, 
he  was  to  put  his  head  or  his  whole  arm  into  boiling  water, 
and  under  the  latter,  he  was  called  upon  to  take  a  red-hot  iron 
in  his  hand  and  walk  nine  feet. 

This  system  of  compurgation,  we  find,  was  at  first  confined 
to  criminal  procedure  entirely,  but  in  a  later  period  it  was 
extended  to  civil  procedure.  The  assertions  of  the  parties  in 
their  own  favor  were  admitted  as  conclusive,  provided  they 
were  supported  by  the  oaths  of  a  certain  number  of  compur- 
gators. In  important  cases  the  number  was  twelve,  or,  when 
added  to  the  oath  of  the  party  himself,  made  up  that  number. 
The  opponent  had  the  right  to  call  compurgators  on  his  side, 
and  these  again  might  be  met  by  the  accused  in  the  same  man- 
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ner,  until  either  party  prevailed  by  having  the  greatest  number 
of  witnesses  or  compurgators.  In  those  days  the  witnesses 
were  counted  and  their  evidence  was  not  weighed. 

In  the  year  1066,  upon  the  accession  of  William  the  Norman 
to  the  throne  of  England,  a  change  in  the  jurisprudence  and 
conduct  of  both  criminal  and  civil  procedure  was  made,  and 
indeed  it  is  questioned,  as  above  noted  in  this  paper,  if  the 
material  characteristics  of  the  present  jury  system  were  not 
introduced  into  England  by  the  Normans. 

The  features  of  the  Anglo-Saxon  jurisprudence  were  retained 
by  the  Normans,  and  a  division  of  the  country  into  hundreds 
and  tithings,  and  the  use  of  the  compurgators  and  the  Ordeal. 
It  is  said  by  historians  that  during  the  reign  of  William  the 
Norman,  however,  the  administration  of  justice  was  more  reg- 
ular and  systematic.  The  spiritual  and  temporal  Courts  were 
separated,  although  ecclesiastics  continued  to  officiate  as  judges 
until  the  year  1217,  and  generally  as  chancellors  until  the 
period  of  the  Reformation  ( 1519).  There  were  also  appointed 
judges,  called  itinerant  justiciars,  who  visited  the  different 
counties,  and  there  was  also  the  introduction  of  the  Norman 
trial  by  jury,  used  first  for  determination  of  questions^  of  guilt 
or  innocence  in  criminal,  and  later  the  facts  at  issue  in  civil 
cases;  and  as  late  as  the  reign  of  Henry  II.  (1180)  this  form 
was  decisive  in  pleas  relating  to  real  estate,  debts  upon  mortgage 
or  promise,  and  like  questions.  Under  this  institution,  which 
had  been  employed  by  most  nations  on  the  continent  as  a 
remedy  against  false  evidence,  the  party  might  challenge  his 
adversary,  or  the  witness,  or  the  judge  himself.  Besides  this 
form  of  martial  trial,  however,  there  appear  to  have  been 
used  in  Normandy,  and  brought  over  by  the  Normans  at  the 
time  of  the  conquest,  inquisitions  resembling  our  present  cor- 
oner's inquests,  and  inquests  to  determine  the  sanity  or  insanity 
of  persons.  In  addition  there  were  also  certain  accusatory 
tribunals,  which  were  first  noticed  soon  after  the  acquisition  or 
the  conquest  by^  the  Normans,  who  presented  offenses  com- 
mitted within  their  ward,  district  or  hundred  to  the  king  or  his 
justices,  which  seem  to  resemble  our  system  of  grand  jury. 
Trial  by  an  indefinite  number  of  sectatores,  or  compurgators, 
or  recognitors,  continued  for  many  years  after  the  conquest. 
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During  the  reign  of  King  Henry  II.,  the  law  provided  for  a 
tribunal  called  the  assise,  which  was  comprised  of  twelve 
knights,  who  were  empanelled  to  determine  by  their  testimony 
a  disputed  question  concerning  lands,  etc.  According  to  Canon 
Stubbs,  by  this  law  Henry  II.  became  the  inventor  of  the  sys- 
tem of  trial  by  jury.  These  jurors  were  selected  from  the 
county  or  hundred  in  which  the  cause  of  action  accrued  and 
the  party  resided,  and  it  was  necessary  as  a  qualification  that 
they  should  have  personal  knowledge  of  the  facts  of  the  con- 
troversy, and,  indeed,  they  were  a  jury  of  witnesses,  and  for 
many  years  trial  by  jury  was,  in  fact,  trial  by  witnesses,  the 
only  disqualification  being  perjury,  serfdom,  near  relationship, 
enmity  and  intimacy;  and  if  it  was  found,  after  they  were 
summoned,  that  they  did  not  know  the  facts  in  dispute,  others 
were  summoned  until  at  least  twelve  were  found  who  knew  and 
agreed  upon  the  facts ;  and  if  the  jurors  when  chosen  were  not 
unanimous,  others  were  to  be  added  to  the  number  until  twelve 
agreed.  This  was  called  afibrcing  the  jury,  and  a  verdict  was 
conclusive. 

Afterwards,  about  the  year  1200,  the  ** attaint''  originated  in 
England,  which  was  a  remedy  for  trial  in  civil  actions,  and  was 
tried  by  a  jury  of  twenty-four,  and  the  jury  so  summoned  were 
called  attainters,  and  a  contrary  finding  by  them  to  that  of  the 
original  jury  amounted  to  a  conviction  of  the  original  jury; 
but  this  gradually  fell  into  disrepute  and  became  obsolete,  and 
it  was  then  the  Courts  adopted  the  ancient  precedent  of  direct- 
ing the  sheriflF  to  summons  a  new  jury ;  and  in  the  year  1655 
it  is  supposed  that  the  question  of  new  trials  was  adopted  by 
the  English  judiciary.  The  system,  requiring  as  a  qualifica- 
tion that  the  juror  be  one  who  had  knowledge  of  the  facts  in 
issue,  maintained  in  England  until  about  the  time  of  the  reign 
of  George  III.,  although  in  1670  it  was  held  that  where  a  juror 
had  knowledge  of  facts  material  to  an  issue  he  must  inform  the 
Court  and  be  sworn  as  a  witness,  although  prior  to  that  there 
had  been  no  use  for  witnesses  other  than  a  jury.  But  Lord 
Ellenborough,  in  case  of  Rex  vs.  Sutton,  4  Maule  &  S.,  532. 
laid  down  the  principle  that  a  judge  who  tolerated  a  verdict 
based  on  facts  not  brought  out  by  the  evidence,  but  founded 
purely  on  the  jury's  knowledge,  was  clearly  in  the  wrong,  and 
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by  the  statute  of  6  Geo.  IV.,  Chapter  50,  the  qualifications  of  a 
juror  were  changed,  simply  requiring  him  to  be  a  good  and 
lawful  resident  from  the  body  of  the  count}'.  This  principle 
still  remains. 

The  institution  of  the  jury  and  jury  trials  had  about  arrived 
at  its  maturity  upon  the  settlement  of  the  colonies  in  this 
country,  and  the  common  law  of  England  was  brought  by  the 
colonists  to  this  country  as  a  part  of  the  jurisprudence.  The 
right  of  trial  by  jury  was  held  to  be  an  inalienable  right  by  the 
colonists,  both  in  civil  and  criminal  cases,  although  it  is  a 
curious  fact  that  the  Constitution  of  the  United  States,  as  orig- 
inally adopted,  in  no  wise  refers  to  trial  by  jury  for  civil  cases. 
The  champions  of  the  Constitution  were  successful  in  securing 
its  adoption  in  the  original  form,  but  the  pressure  of  public 
opinion  was  so  strong  that  the  first  Congress  presented  a  pro- 
vision amending  the  Constitution,  which  is  in  Article  VII.  of 
the  amendments,  and  the  same  provision  is  contained  in  the 
Constitutions  of  most  of  the  states  of  the  Union. 

Originally,  criminal  prosecutions  were  both  presented  and 
tried  by  a  body  similar  to  our  grand  jury,  but  in  about  the 
year  12 15,  after  the  abolition  of  the  Ordeal,  petit  juries  were 
used  for  the  trial  of  criminal  accusations  which  had  been  pre- 
sented by  the  grand  jury.  When  this  system  first  became  in 
vogue,  the  accused  was  allowed,  for  a  consideration,  a  jury 
when  he  asked  for  it,  but  afterwards  this  law  was  changed, 
until  now,  by  the  laws  of  England  and  by  the  laws  of  every 
state  in  the  Union,  criminals  are  given  the  right  to  a  trial  by 
jury.  In  Scotland,  the  jury  system  existed  from  an  early  date, 
and  in  criminal  cases  a  jury  always  consists  of  fifteen,  a  major- 
ity of  whom  was  sufficient  to  convict.  In  Ireland,  and  almost 
all  of  the  colonies  of  Great  Britain,  the  jury  exists  substan- 
tially as  in  the  mother  country,  tn  Portugal,  the  jury,  by  the 
act  of  1838,  was  limited  to  six,  while  a  verdict  must  receive  at 
least  the  assent  of  two-thirds.  In  Belgium,  trial  by  jury  of  all 
criminal  and  political  charges,  and  for  offenses  of  the  press,  is 
constitutionally  guaranteed  since  its  separation  from  Holland. 
Italy  also  'provides  for  trial  by  jury  in  criminal  cases.  In 
Sweden,  the  jury  is  never  summoned  except  in  cases  aflFecting 
the  liberty  of  the  press.     In  Norway,  trial  by  jury  in  criminal 
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cases  was  established  in  1887,  ^^^  ^  majority  may  render  a  ver- 
dict. In  Russia,  since  1864,  they  have  a  jury  system,  but 
poorly  executed.  In  Switzerland,  all  crimes  against  the  con- 
federation must  be  tried  by  jury,  and  it  is  said,  upon  good 
authority,  that  the  jury  system  is  in  vogue  in  all  the  South 
American  states,  in  criminal  cases,  their  civil  jurisprudence 
being  based  on  the  Roman  law.  The  Hawaiian  Islands  provide 
for  a  jury  of  twelve  in  both  civil  and  criminal  cases,  nine  of 
whom  may  render  a  verdict.  In  France,  no  civil  jury  or  grand 
jury  exist,  while  in  criminal  cases  trial  by  jury  is  constitution- 
ally guaranteed.  In  Prussia,  the  law  provides  a  jury  in  crim- 
inal cases,  and  a  verdict  of  the  majority  of  a  jury  composed  of 
twelve. 

It  is  claimed,  and  there  are  many  interesting  articles  written 
upon  this  subject,  that  the  right  of  trial  by  jury  originated  in 
the  Magna  Charta,  which,  in  the  popular  version,  is  usually 
rendered  that  *'No  man  shall  be  deprived  of  life,  liberty  or 
prpperty,  save  by  the  judgment  of  his  peers  and  the  law  of  the 
land.'*  High  authorities,  as  Blackstone  and  Coke,  disagree 
upon  this  proposition;  but  the  later  modern  authorities  and 
writers  upon  this  subject  agree  that  the  trial  by  \h^  judicium 
parium  is  of  far  greater  antiquity  than  that  by  the  jury,  for  it 
was  brought  over  from  the  continent  by  the  Anglo-Saxons  and 
had  flourished  for  long  years  afterwards ;  and  Forsyth,  in  his 
modern  work  upon  jury  trials,  says :  **  That  it  is  a  popular  and 
remarkable  error  that  the  stipulation  for  \h^  judiciufn  paritcm 
in  Magna  Charta  referred  to  the  trial  by  jury. ' '  It  was  a  phrase 
perfectly  understood  at  the  period  of  Magna  Charta,  and  the 
mode  of  trial  had  been  in  use  long  before  in  France,  and  in  all 
parts  of  Europe  where  feuds  prevailed.  It  was  essentially  dif- 
ferent from  the  trial  by  jury,  which  could  never  be  accurately 
called  judicium  parium.  We  read  frequently  in  the  records  of 
those  times  (and  even  in  Magna  Charta  itself),  oi  juratores,  of 
veredictum,  all  of  which  expressions  refer  to  a  jury  ;  but  not  a 
single  instance  can  be  found  in  any  charter  in  which  the  jury 
are  called  pares  or  their  verdict  judicium. 

Hence  that  term,  pares,  properly  applies  to  the  members  of 
the  feudal  and  county  Courts.  And  it  seems,  from  the  weight 
of  authority  upon  this  proposition,  that  trial  by  the  judicium 
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parium,  as  mentioned  in  the  Magna  Charta,  had  no  connection 
whatever  with  the  trial  by  jurj',  but,  according  to  Judge  Cooley, 
**was  the  peculiar  and  well-known  feudal  process,  by  which 
the  lord  wdth  his  vassals  sat  to  try  questions  of  title  between 
others  of  his  vassals'*  {pares).  It  is  quite  probable,  however, 
that  the  alternative  phrase,  per  legem  terr^^  was  intended  to 
include  trial  by  jury. 

I  have  thus  far,  in  the  limited  time  given  me,  attempted  to 
trace  the  original  history  of  the  jury  system  down  to  the  pres- 
ent time,  and  in  doing  so  I  have  been  greatly  aided  by  the  work 
of  M.  Ar  Lesser,  of  the  New  York  bar,  on  Jury  Trials,  pub- 
lished in  1894. 

The  study  of  the  origin  and  development  of  this  wonderful 
system  is  a  most  interesting  one,  and  one  which  should  receive 
the  attention  of  every  lawyer  of  the  present  day ;  and  it  seems 
from  an  investigation  that  the  institutions  of  the  Normans,  as' 
introduced  into  England,  really  furnished  the  foundations  for 
our  present  jury  system. 

Canon  Stubbs,  in  his  Constitutional  History  of  England, 
says:  '  '*Many  writers  of  authority  have  maintained  that  the 
entire  jury  system  is  indigenous  in  England,  some  deriving 
it  from  Celtic  tradition,  based  upon  the  principles  of  Roman 
law,  and  adopted  by  the  Anglo-Saxons  and  Normans  from  the 
people  they  had  conquered ;  others  have  regarded  it  as  a  pro- 
duct of  that  legal  genius  of  the  Anglo-Saxons,  of  which  Alfred 
is  the  mythic  impersonation,  or  as  derived  by  that  nation  from 
the  customs  of  primitive  Germany,  or  from  their  intercourse 
with  the  Danes.  Nor  even,  when  it  is  admitted  that  the  sys- 
tem of  recognition  was  introduced  from  Nonnandy,  have  legal 
writers  agreed  as  to  the  source  from  which  the  Normans  them- 
selves derived  it.  One  scholar  maintains  that  it  was  brought 
by  the  Norsemen  from  Scandinavia ;  another,  that  it  was  derived 
from  the  processes  of  the  canon  law ;  another,  that  it  was  de- 
veloped on  Gallic  soil  from  Roman  principles ;  another,  that  it 
came  from  Asia  through  the  Crusades."  An  American  author- 
ity insists  that  it  is  *' undoubtedly  a  development  of  English 
institutions  and  civilization.**  Again,  it  is  suggested  that  it 
was  borrowed  by  the  Angles  and  Saxons  from  their  Slavonic 
.  neighbors  in  northern  Europe ;  it  has  been  traced  to  the  assises 
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de  Jerusalem  of  Godfrey  de  Bouillon  ;  it  is  even  claimed  to  be  of 
divine  origin ;  and  finally,  a  French  scholar  despairingly  ex- 
claims: ''Son  origine  se  perd  dans  la  nuit  de  temps,''  (Its 
origin  is  lost  in  the  darkness  of  the  ages.) 

There  is  at  this  time,  among  attorneys  and  writers,  a  great 
difference  of  opinion  as  to  whether  the  present  jury  system 
should  continue  to  be  maintained  as  a  part  of  our  jurisprudence, 
or  whether  it  should  be  abolished  entirely,  or  whether  it  should 
be  modified.  While  many  arguments  can  be  advanced,  and 
are  advanced,  and  plausible  arguments  at  that,  showing  why 
the  jury  system  should  be  abolished,  still  I  believe  thet  a  sys- 
tem which  has  been  maintained  in  this  country  and  in  England 
for  so  many  years,  and  against, the  results  and  operation  of 
which  so  little  can  really  be  said,  must  have  such  merit  that  it 
should  remain  a  part  of  our  jurisprudence. 

It  IS  claimed  that  juries,  summoned  as  thej^  are  from  the 
body  of  the  county,  and  from  all  walks  of  life,  and  brought 
into  the  court-room  to  hear  the  testimony,  cannot  give  it  the 
consideration  it  deserves,  and  that  it  would  be  much  better  to 
have  the  evidence  in  a  case  submitted  to  persons  whose  minds 
are  trained  to  listen  to  arguments  and  testimony,  and  to  weigh 
and  distinguish  between  what  is  material  and  what  is  not. 

Many  eminent  lawyers  and  jurists  have  written  articles  and 
papers  containing  strong  arguments  that  the  jury  system  should 
be  abolished.  In  1882,  Albert  Stickne3%  a  prominent  lawyer 
of  the  New  York  bar,  wrote  a  strong  article,  which  was  pub- 
lished in  the  November  number  of  the  Century  Magazine, 
entitled,  *'Is  the  Jury  System  a  Failure?''  which  was  followed 
later,  in  [April,  1883,  by  a  very  caustic  letter  in  reply  to  criti- 
cisms upon  his  former  article. 

Mr.  William  L.  Scott,  of  the  St.  Louis  bar,  in  Article  XX., 
American  Law  Review,  page  661,  also  attacks  the  system  in  a 
strong  letter.  And  from  an  investigation  it  will  be  found,  I 
think,  that  opinion  is  very  evenly  divided,  whether  the  jury 
system,  in  its  present  form  in  this  country  and  England,  should 
be  either  abolished  or  at  least  amended. 

It  is  claimed  by  many  that  the  rule  of  unanimity  of  verdicts 
should  be  changed,  so  that  a  majority  verdict,  in  civil  actions 
at  least,  should  be  received.     But  Mr.  Stickney,  in  his  article, 
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claimsrithat  unanimity  in  verdicts  is  regarded  as  one  of  the 
strong  points  constituting  the  jury  system.  Mr.  Justice  Miller, 
of  the  United  States  Suj^reme  Court,  on  the  other  hand,  in  a 
very  strong  article,  in  the  21  American  Law  Review,  advocated 
a  reform  in  the  jury  system  by  permitting  three-fourths  to  give 
a  verdict.  And  Pomeroy,  in  his  Methods  of  Jury  Trials,  says: 
*' Were  unanimity  abolished  generally  as  an  essential  element 
in  our  jury  system,  the  most  serious  reproach  thereto  would  be 
removed,  its  merits  would  stand  out  in  bold  relief,  and  ampler 
recognition  once  more  be  accorded  an  institution  which  for  ages 
has  served  as  a  potent  promotor  of  the  dispensation  of  justice, 
and  for  which,  in  the  opinion  of  many  eminent  jurists,  no  sub- 
stitute more  perfect  and  efficacious  has  as  yet  been  devised.*' 

One  fault  found  with  a  jury  system  is,  that  a  jury  selected 
from  the  body  of  a  community,  from  men  of  diflferent  walks  of 
life  and  diflFerent  characters  of  business,  are  more  likely  to  be 
bribed,  or  their  decision  affected  by  either  passion  or  prejudice ; 
but  I  am  of  the  opinion  that  a  body  of  men  taken  from  all 
classes  are  less  apt  to  be  swayed  by  either  passion  or  prejudice 
than  a  like  body  of  judges  or  one  judge.  It  is  true  that  a 
judge  is  fitted  by  his  education  and  knowledge  of  law  to  better 
weigh  matters  pertaining  strictly  to  the  law,  but  I  doubt  if 
they  are  as  well  qualified  to  judge  of  matters  of  fact  pertain- 
ing to  every-day  business  as  laymen  and  men  engaging  them- 
selves in  every-day  business  affairs.  Neither  do  I  believe  that 
a  judge,  by  his  education  and  learning,  is  less  subject  to  be 
influenced  by  passion,  prejudice  or  financial  considerations,  nor 
do  I  believe  that  his  moral  qualifications  are  any  greater  than 
those  of  the  body  of  the  people. 

It  is  claimed  by  De  Tocqueville,  in  his  work  on  Democracy 
in  America,  that  the  jury  system  is  a  great  educator  of  the 
•people,  and  that,  to  use  his  own  words,  "It  may  be  regarded 
as  a  gratuitous  public  school,  ever  open,  in  which  every  juror 
becomes  familiar  with  the  laws  which  are. brought  within  reach 
of  his  capacity  by  the  members  of  the  bar.*'  And  I  am  inclined 
to  the  opinion  that  the  education  given  to  the  general  masses 
by  their  experience  as  jurymen  is  of  great  benefit  and  good  to 
them ;  and,  while  it  is  true  that  Courts  are  not  supposed  to  be, 
strictly  speaking,  educational  institutions,  still,  if  in  the  admin- 
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istration  of  justice  the  same  end  can  be  obtained  by  educating 
the  masses  in  this  way,  it  is  certainly  wise  to  do  so.  I  do  not 
believe  that  wiUi  lawyers  and  judges  of  experience  there  is  a 
prevalent  opinion  that  jury  bribing  or  unlawful  influencing  of 
juries  prevails  to  any  extent,  either  in  this  country  or  in  others 
where  this  system  is  in  vogue.  It  is  true  that  in  ancient  as 
well  as  modem  times  it  has  been  talked  of  more,  or  less,  and  I 
find,  as  early  as  the  time  of  Cicero,  that  in  his  letter  to  Atticus 
concerning  the  trial  of  Catiline,  he  says,  as  liberally  translated : 
**At  this  time  I  am  thinking  of  defending  Catiline,  ray  rival ; 
I  have  secured  the  jurors  I  wanted,  with  the  full  consent  of 
the  prosecutor/'  Upon  the  matter  of  what  is  called  *'jury 
packing/*  I  believe  that  if  the  provision  requiring  unanimity 
of  the  jury  in  civil  cases  was  dispensed  with,  this  difficulty 
would  entirely  be  done  away  with.  Bentham,  on  The  Art  of 
Packing  Juries,  Chapter  V,  Section  i,  says  in  this  connection : 
**Any  one  juror  gained  and  properly  armed  with  the  necessary 
degree  of  patience  suffices."    • 

Under  the  Constitution  of  the  State  of  Washington,  the  Leg- 
islature, in  civil  cases,  can  provide  that  a  vexriict  may  be  ren- 
dered by  a  less  number  than  the  whole  juVy,  and  the  Legislature 
at  its  last  session  passed  a  law  providing  that  ten  out  of  the 
twelve  might  render  a  legal  verdict.  I  would  favor  that  this 
law  be  changed,  so  that  in  civil  cases  nine  could  render  a  verdict. 
I  believe  that  if  this  change  was  made,  merchants,  professional 
men,  and  others,  who  are  now  so  apt  to  desire  exemption  from 
jury  service,  would  be  more  inclined  to  waive  any  excuses  they 
might  have,  and  serve  as  jurymen;  and  I  believe  that  there 
would  be  fewer  mistrials,  and  fewer  verdicts  which  are  after- 
wards set  aside. 

I  am  in  favor  of  having  verdicts  in  all  criminal  cases,  of 
degrees  less  than  that  of  felony,  rendered  in  the  same  manner. 
This,  of  course,  cannot  be  done  under  our  present  Constitution. 
I  also  think  that  the  system  of  jury  trials  would  improve  if  the 
Courts  were  obliged  to  instruct  the  jury  on  the  law  in  writing, 
and  that  the  jury  should  take  with  them  to  their  jury-rooms 
the  instructions  of  the  Court ;  and  I  would  also  favor  the  prac- 
tice that  the  attorneys  should  have  ample  time  to  make  excep- 
tions to  these  instructions ;  and  at  the  same  time  of  a  motion  for 
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a  new  trial,  exceptions  to  the  instructions  of  the  Court  might 
also  be  taken. 

I  believe,  too,  that  the  jury  system  would  be  improved  if  the 
Courts  were  less  inclined  to  accept  excuses  of  business  men 
and  others  from  serving  upon  the  jury.  This  would,  to  a  great 
extent,  do  away  with  what  is  called  the  **  professional  jury- 
man,'' and  I  believe  every  citiien  should  be  compelled  by  the 
Court,  unless  in  cases  of  great  emergency,  such  as  sickness,  to 
ser\'e  in  his  turn  upon  the  jury. 

The  comfort  of  the  jury  while  they  are  in  session  is  not,  in 
this  country  at  least,  as  much  taken  into  consideration  as  it 
should  be.  I  believe  that  jurymen  should  be  paid  liberal  fees 
while  in  attendance;  that  the  jury- room  should  be  well  venti- 
lated and  pleasantly  situated;  and  when  the  jury  are  not 
allowed  to  separate  during  the  trial  of  a  cause,  or  when  they 
are  deliberating  upon  their  verdict,  more  care  should  be  paid  to 
their  comfort.  It  is  very  often  the  case  that  jurors  are  sent  to 
cold,  dismal  and  cheerless  rooms  to  deliberate  upon  their  ver- 
dict, when  the  evidence  has  been  long  and  conflicting ;  and  cer- 
tainly, under  these  circumstances,  it  could  not  be  expected  of 
*  any  human  being,  whether  judge  or  layman,  to  do  justice  to 
the  litigants  in  the  case.  Changes  might  be  made  in  the  con- 
struction of  the  jury-box,  and  other  minor  matters,  which 
would  enhance  the  comfort  of  the  jury  and  add  to  the  probabil- 
ity of  the  verdict  being  correct. 

I  beliieve,  too,  that  the  verdicts  of  juries  would  more  often  be 
correct,  and  there  would  be  fewer  mistrials  and  fewer  new 
trials  granted,  if  the  Courts  were  more  particular  in  ruling 
upon  the  admission  of  testimony.  While  the  jurors,  of  course, 
are  the  sole  judges  of  the  testimony,  the  Court  is  the  sole  judge 
of  what  testimony  shall  be  introduced,  and  passes  upon  its 
materiality,  relevancy,  competency,  etc. 

I  am  of  the  opinion  that  the  Courts  are  too  apt,  when  in 
doubt  about  the  admissibility  ©f  testimony,  to  allow  the  testi- 
mony to  be  introduced,  and  then  endeavor  to  take  care  of  the 
question  by  instruction.  My  experience  has  been,  and  it  must 
be  the  experience  of  all  law5rers,  that  if  the  jury  has  once 
heard  the  testimony,  it  cannot  be  eliminated  from  their  minds 
or  thoughts  or  consideration  by  an  instruction.     It  is  contrary' 
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while  undoubtedly  honestly 
annot  help  but  give  the  irama- 
'  more  or  less  weight.  I  think 
tx  extent  in  the  State  than  in 

pect  to  the  eminent  authorities 
nious  articles  which  have  been 
)f  the  jury  system,  I  believe 
iments  or  changes  suggested, 
s  a  part  of  our  jurisprudence, 
)f  justice  be  more  satisfactory 
,  attorneys  and  litigants  them- 
:his  regard,  I  desire  to  quote 
tn,  delivered  in  the  House  of 
^peaking  from  experience,  and 
awyer,  I  must  aver  that  I  con- 
t  wholesome,  wise,  and  almost 
e  of  judicial  inquiry.  In  the 
who  might,  not  only  in  polit- 
ainst  one  party  or  a  leaning , 
detrimental  to  justice,  their 

es  that  knowledge  of  the  world 
tes  and  feelings  which  judges 
1  their  habits  and  station  in 
ey  should  possess,  in  a  large 

vidual  can  so  well  weigh  con- 
1  indifferently  chosen  from  the 
,  of  various  habits,  characters, 
imber  and  variety  of  the  per- 
icure  a  sound  conclusion  upon 
ies  or  of  circumstances. 

so  well  assess  the  amount  of 
to  recover  for  an  injury  he  has 
:ide  half  so  well  as  an  intelli- 
5ver,  as  a  compensation  for  an 
\  pounds  damages? 
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* '  The  system  is  above  all  praise ;  it  looks  well  in  theory  and 
works  well  in  practice.  I  would  have  all  matter  of  fact,  where- 
soever disputed,  tried  by  a  jury.'* 

Later  in  the  same  speech  he  says:  "In  my  mind,  he  is  guilty 
of  no  error, — he  is  chargeable  with  no  exaggeration, — he  was 
betrayed  by  his  fancy  into  no  metaphor,  who  once  said  that 
all  we  see  about  us,  kings,  lords  and  commons,  the  whole 
machinery  of  the  state,  all  the  apparatus  of  the  system  and 
its  varied  workings,  end  in  simply  bringing  twelve  good  men 
into  a  jury-box. 

**Such — the  administration  of  justice — is  the  cause  of  the 
establishment  of  government ;  such  is  the  use  of  government ; 
it  is  this  purpose  which  can  alone  justify  restraints  on  natural 
liberty ;  it  is  this  only  which  can  excuse  constant  interference 
with  the  rights  and  property  of  man." 
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STARE  DECISIS. 


By  Hon.  David  E.  Baii«y,  of  Oi«ympia. 


*'The  Court  awards  it,  and  the  law  doth  give  it." 

Shy  lock  vs.  Antonio,  2  Shakespeare,  171. 

Mr,  President  and  Gentlemen  0/  the  State  Bar  Association  : 

How  far  the  doctrine  of  stare  decisis  should  obtain ;  how  far 
it  should  be  deemed  conclusive ;  how  far  binding  on  our  Courts, 
have  been  mooted  questions  among  the  most  profound  and 
learned  jurists,  **time  whereof  the  memory  of  man  runneth  not 
to  the  contrary/* 

On  the  one  hand  are  those  who  contend  for  its  strict  obser- 
vance ;  who  urge,  and  witl^  force,  the  certainty  which  should 
attend  the  interpretation  and  administration  of  all  law;  the 
necessity  of  having  some  fixed  principles  by  which  men  in  their 
multifarious  transactions  should  be  regulated  and  governed; 
the  rights  which  have  grown  up  under  it ;  the  security  that 
men  necessarily  demand,  not  only  for  the  present,  but  the  future ; 
and  they,  the  strict  constructionists,  urge,  when  any  infringe- 
ment of  it  is  threatened,  in  the  language  of  the  celebrated  case, 
with  an  excerpt  from  which  we  have  headed  this  paper,  (the 
only  case  by  the  way  that  we  propose  to  cite  herein  ) : 

"It  must  not  be ;  there  is  no  power  in  Venice 
Can  alter  a  decree  established ; 
'Twill  be  recorded  for  a  precedent ; 
And  many  an  error,  by  the  same  example, 
Will  rush  into  the  stale  ;  it  cannot  be.'* — 

Or,  the  similar  language  of  Sir  William  Jones:— ** No  man 
who  is  not  a  lawyer  would  ever  know  how  to  act ;  and  no  man 
who  is  a  lawyer,  would  in  many  instances  know  what  to  advise, 
unless  Courts  were  bound  by  authority  as  firmly  as  the  Pagan 
deities  were  supposed  to  have  been  bound  by  the  decrees  of 
fate." 
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Then,  on  the  other  hand,  are  those  who  as  honestly  and  as 
forcibly  urge  a  liberal  construction  of  the  doctrine;  who  say 
the  law  should  be  no  Procrustean  bed ;  that  times  change  and 
men  change  with  them ;  that  the  wants  of  today  are  not  those 
of  yesterday ;  that  the  conditions  of  one  decade  differ  widely 
from  those  of  another ;  that  we  cannot  have  the  wisdom  in  the 
arrangement  of  human  affairs  that  governs  the  universe ;  that 
we  are  learning  day  by  day  and  from  year  to  year;  that  the 
knowledge  of  one  generation  is  laughed  to  scorn  in  the  next ; 
and  that  to  adhere  too  strictly  to  past  precedents  and  decisions 
is  but  to  check  all  progress,  and  all  too  frequently  make  the 
word  "law*'  a  byword  and  a  reproach. 

In  the  brief  time  allotted  me  I  propose  to  examine  this  doc- 
trine from  both  these  standpoints ;  to  do  so  hastily  it  may  be, 
3^et  none  the  less  candidly  and  honestly ;  leaving  you.  Gentle- 
men of  the  State  Bar  Association,  to  draw  your  own  inferences 
and  form  your  own  conclusions  as  to  which  is  the  better  van- , 
tage  ground,  and  to  which  side  our  Courts  should  lean  in  deter-, 
mining  the  many  and  often  most  important  questions  submitted, 
to  them  for  investigation  and  decision. 

As  all  lawyers  know,  the  first  written  decisions  of  the  com- 
mon law  which  have  come  down  to  us  were  the  Year  Books, 
begun  in  the  reign  of  Edward  II.  and  continuing  down  to  tlje 
reign  of  Henry  VIII.;  a  period  of  about  two  hundred  years. 
They  were  then  discontinued  by  reason  of  a  failure  to  provide 
a  fitting  compensation  for  payment  of  those  whose  duty  it, 
was  to  report  cases  arising  and  judicially  determined.  The 
task  of  reporting  was  then  taken  up  by  private  lawyers  for  their 
own  private  practice,  or  perhaps  publication. 

Dyer's  Reports ;  Plowden's  Commentaries ;  Coke's  Reports; 
Hobart's  Reports;  Croke's  Reports,  and  those  of  Yelverton 
and  Chief  Justice  Saunders,  followed  in  nearly  the  order  named, 
although  some  of  them  were  nearly  or  quite  contemporaneous. 
We  will  not  further  pursue  the  list,  but  conclude  with  the 
last,  and  perhaps  the  best;  although  we  may  say  of  all  of 
them,  with  my  Lord  Bacon,  in  speaking  of  Coke's  Reports, 
that  though  **they  had  extra-judicial  resolutions,  they  did  con- 
tain infinite  good  decisions," — that  is,  for  the  day  and  times 
for  which  they  were  rendered.      The  practice  of  appointing 
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reporters  as  officers  of  the  Court,  after  the  Year  Books,  was,  we 
believe,  of  American  origin,  although  upon  this  we  do  not  speak 
ex  cathedra. 

The  Year  Books,  with  the  reports  we  have  mentioned,  may 
be  considered  the  principal  source  of  the  common  law — the  bases 
of  the  doctrine  of  stare  decisis.  And  we  may  infer  from  legal 
history  that  the  precedents  then  established  and  the  principles 
then  laid  down,  particularly  in  the  Year  Books,  were  supposed 
to  be  almost  invulnerable;  for  we  are  told  that,  ** throughout 
the  whole  period  of  the  Year  Books  the  judges  were  incessantly 
urging  the  sacredness  of  precedents,  and  that  a  counsellor  was 
not  to  be  heard  who  spoke  against  them  *****  » if 
we  judge  against  former  precedents,*  said  Chief  Justice  Prisot, 
*it  will  be  a  bad  example  to  the  barristers  and  students  at  law, 
and  they  will  not  give  any  credit  to  the  books,  or  have  any 
faith  in  them.'  *****  The  inviolability  of  precedents 
was  thus  inculcated  at  a  period  which  we  have  been  accustomed 
td  regard  as  the  infancy  of  our  law,  with  as  much  zeal  and 
decision  as  at  any  subsequent  period.** 

The  reports  we  have  named,  more  particularly  the  Year 
Books,  were  regarded,  for  that  day  and  generation,  as  monu- 
mients  of  legal  wisdom,  and  no  doubt  for  that  time  and  under 
then  existing  conditions  came  as  near  * '  the  perfection  of  human 
reason '  *  as  man  could  make  them.  The  decisions  contained  in 
them  were  rendered  by  men  learned  in  the  law,  of  ripe  experi- 
ence, of  unquestioned  integrity  and  of  acknowledged  ability ; 
yfet  what  lawyer  would  now  cite  them  as  of  any  binding  author- 
ity? or  who  would  now  think  of  returning  to  the  old  practice 
with  its  nice  distinctions  as  to  the  forms  of  action ;  its  subtleties 
of  pleading ;  its  legal  fictions ;  its  verbose  forms  of  conveyance ; 
its  contracted  extent  of  the  rules  of  evidence ;  its  iteration  and 
reiteration ;  its  common  counts,  and  its  cumbersome,  procras- 
tinating and  expensive  methods  of  procedure  ? 

Our  modem  writers  on  elementarj'^  law  inculcate  with  scarce 
an  exception  the  great  desirability,  if  not  necessity,  of  clinging 
to  the  old  principles  and  precedents. 

Blackstone  says: — **For  it  is  an  established  rule  to  abide  by 
former  precedents,  when  the  same  points  come  again'  in  litiga- 
tion ;  as  well  to  keep  the  scale  of  justice  even  and  steady,  and 
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not  liable  to  waver  with  any  new  judge's  opinion;  as  also 
because,  the  law  in  that  case  being  solemnly  declared  and  deter- 
mined, what  before  was  uncertain,  and  perhaps  indifferent,  has 
now  become  a  permanent  rule.'*  .  -; 

Judge  Walker,  in  speaking  of  cpnstitutional  construction, 
says :  — *  *  It  seems  to  me  that  one  of  the  first  lessons  to  l^e  incul- 
cated upon  any  American  mind  is  to  acquiesce  in  established 
constructions,  until  they  shall  be  either  ratified  or  revised  by 
constitutional  amendments.'* 

Chancellor  Kent,  in  speaking  of  this  doctrine,  says: — **A 
solemn  decision  upon  a  point  of  law,  arising  in  any  given  case, 
becomes  an  authority  in  a  like  case,  because  it  is  the  highest 
evidence  which  we  can  have  of  the  law  applicable  to  the  sub- 
ject, and  the  judges  are  bound  to  follow  that  decision  so  long 
as  it  stands  unreversed,  unless  it  can  be  shown  that  the  law 
was  misunderstood  or  misapplied  in  that  particular  case.  *  *  And 
again: — **  If  judicial  decisions  were  to  be  lightly  disregarded, 
we  should  disturb  and  unsettle  the  great  landmarks  of  prop^ 
erty.  When  a  rule  has  been  once  deliberately  adopted  and 
declared,  it  ought  not  to  be  disturbed,  unless  by  a  Court  of 
appeal  or  review,  and  never  by  the  same  Court  except  for  very 
cogent  reasons  and  upon  a  clear  manifestation  of  error ;  and  if 
the  practice  were  otherwise  it  would  be  leaving  us  in  a  state  of 
perplexing  uncertainty  as  to  the  law." 

Judge  Cooley  on  this  subject  uses  the  following  language :  — 
*  *  In  some  cases  and  for  some  purposes  the  conclusiveness  of  a 
judicial  determination  is,  beyond  question,  final  and  absolute. 
A  decision  once  made  in  a  particular  controversy,  by  the 
highest  Court  empowered  to  pass  upon  it,  is  conclusive  upon 
the  parties  to  the  litigation  and  their  privies.  ***** 
The  matter  in  dispute  has  become  res  judicata,  a  thing  definitely 
settled  by  judicial  decision ;  and  the  judgment  of  the  Court 
imports  absolute  verity.  *****  jt  must  fre^quently 
happen  therefore  that  a  question  of  constitutional  law  will  .be 
decided  in  a  private  litigation  and  the  parties  to  the  contro- 
versy, and  all  others  subsequently  acquiring  rights  under  them 
in  the  subject-matter  of  the  suit  will  thereby  becomje  abso- 
lutely and  forever  precluded  from  renewing  the  question  in 
respect  to  the  matter  then  involved.     The  rule  of  conclusive- 
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ness  to  this  extent  is  one  of  the  most  inflexible  principles  of 
the  law ;  insomuch  that  even  if  it  were  subsequently  held  by 
the  Courts  that  the  decision  in  a  particular  case  was  erroneous, 
such  holding  would  not  authorize  the  reopening  of  the  old 
controversy  in  order  that  the  final  conclusion  might  be  applied 
thereto.** 

•Yet,  with  all  this  seemingly  decided  leaning  to  a  strict  con- 
struction of  this  doctrine,  some  of  the  older  jurists  and  law 
writers  appear  to  think  it  may  have  been  and  often  was  carried 
to  too  great  an  extreme,  and  thereby  justice  was  defeated  and 
serious  wrong  done. 

Sir  Matthew  Hale  says  the  common  law  of  England  is,  **  Not 
the  product  of  the  wisdom  of  some  one  man  or  society  of  men 
in  any  one  age ;  but  of  the  wisdom,  counsel,  experience  and 
observation  of  many  ages  of  wise  and  observing  men. ' '  And 
again  he  says,  **  Where  the  subject  of  any  law  is  single,  the 
prudence  of  one  age  may  go  far  at  one  essay  to  provide  a  fit 
law ;  and  yet  even  in  the  wisest  provisions  of  that  kind,  experi- 
ence shows  us  that  new  and  unthought  of  emergencies  often 
happen,  that  necessarily  require  new  supplements,  abatements 
or  explanations."  And  Lord  Mansfield  said,  *'The  law  of 
England  would  be  an  absurd  science,  were  it  founded  upon 
precedents  only/* 

Of  our  modem  law  writers,  while  strongly  insisting  upon  the 
desirability  of  certainty  and  stability  in  the  law,  yet  their  opin- 
ions have  been  strung  with  many  exceptions  and  much  qualifi- . 
cation.  Blackstone  says: — **Yet  this  rule  (of  stare  decisis) 
admits  of  exception,  where  the  former  determination  is  most 
evidently  contrary  to  reason ;  much  more  if  it  be  clearly  con- 
trary to  the  divine  law.  *****  For  if  it  be  found 
that  the  former  decision  is  manifestly  absurd  or  unjust,  it  is 
declared  not  that  such  a  sentence  was  bad  law,  but  that  it  was 
not  law ;  that  is,  that  it  is  not  the  established  custom  of  the 
realm,  as  has  been  erroneously  determined.** 

So,  too,  Chancellor  Kent,  after  urging  the  great  desirability 
if  not  necessity  of  a  strict  adherence  to  adjudged  precedents 
and  principles,  observes :  — **  But  I  wish  not  to  be  understood  to 
press  too  strongly  the  doctrine  of  stare  decisis,  when  I  recollect 
that  there  are  more  than  one  thousand  cases  to  be  pointed  out 
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in  the  English  and  American  books  of  reports,  which  have 
been  overruled,  doubted  or  limited  in  their  application.**  (If 
that  many  in  his  day,  how  has  the  number  been  multiplied 
since!)  He  further  says :  **It  is  probable  that  the  records  of 
many  of  the  Courts  in  this  country  are  replete  with  hasty  and 
crude  decisions ;  and  such  cases  ought  to  be  examined  withoiit 
fear,  and  revised  without  reluctance.  *  *  *  ♦  *  £ven  a 
series  of  decisions  are  not  always  concli^sive  evidence  of  what 
is  law ;  and  the  revision  of  a  decision  very  often  resolves  itself 
into  a  mere  question  of  expediency,  depending  upon  the  con- 
sideration of  the  importance  of  certainty  in  the  rule,  and  the 
extent  of  property  to  be  affected  by  a  change  of  it.'* 

And  so  Judge  Cooley,  with  all  his  trend  toward  conservatism, 
says:  —  **The  doctrine  of  stare  decisis  however  is  only  applica- 
ble in  its  full  force  within  the  territorial  jurisdiction  of  the 
Courts  making  the  decision,  since  there  alone  can  such  decision 
be  regarded  as  having  any  established  rules.^'  And  again, 
*  *  *  *  *  **  A  decision  now  by  one  of  the  higher  Courts 
of  Great  Britain  as  to  what  the  common  law  is  upon  any  point, 
is  certainly  entitled  to  great  respect  in  anjr  of  the  states,  though 
not  necessarily  to  be  accepted  as  binding  authority  any  more  ^ 

than  the  decision  in  any  one  of  the  other  states  upon  the  same 
point.**  And  yet  again,  **It  will  of  course  sometimes  happen 
that  a  Court  will  find  a  former  decision  so  unfounded  in  law,  so 
unreasonable  in  its  deductions,  or  so  mischievous  in  its  conse- 
quences as  to  feel  compelled  to  disregard  it.** 

And  here  we  might  ask,  was  it  not  by  the  rigidness  of  the 
rules  of  the  common  law,  by  its  ultra  conformity  to  the  rule  of 
adhering  so  strenuously  to  precedents,  **  by  reason  of  the  paucit>' 
of  its  then  settled  principles,  and  the  inflexibility  of  its  forms,*' 
that  the  system  of  chancery  practice  and  pleading  was  called 
into  existence?  In  other  words,  was  it  not  the  doctrine  of  my 
subject  theme,  carried  to  an  extreme,  and  to  that  more  than 
aught  else,  that  rendered  a  Court  of  Chancery  necessary  ?  To 
this  we  think  every  la\fryer  must  respond  in  the  afl5rmative. 

But  now  chancery  has  grown  to  be  a  jurisdiction  of  such 
strict  technical  rules,  that  it  is  said  by  a  distinguished  writer 
on  equity  doctrine,  **that  there  are  now  many  settled  rules  of 
equity  which  require  to  be  moderated  by  the  ruleis  of  good  con- 
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:  rigorous  rules  of  law  did,  before  the  cban- 
equitable  grounds/* 

a  moment  at  the  vast  system  of  law  which 
in  a  very  few  years  regarding  railroad  cor- 
r  earlier  history  the  means  of  transit  they 
be  a  necessity  of  modem  civilization.  The 
triers  was  construed  to  the  utmost  in  their 
fostered  and  encouraged  by  national,  stat^, 
may  add,  by  judicial  legislation.  A  mass 
p  which  is  a  separate  branch  of  itself;  and 
f  long  line  of  decisions  rendered  so  nearly 
ivor,  we  are  almost  driven  to  the  conclusion 

\  of  England  under  the  common  law,  they 

» 

oads  so  with  the  other  great  corporations, 
and  combinations.  They  have  received 
micipal  and  judicial  favors  unnumbered. 
►  ago  one  of  the  decisions  of  the  highest 
as  announced  by  that  able  law  magazine, 
'  Review,  in  its  head-lines  and  in  small  caps, 
)p  THE  Sugar  Trust  Over  the  People 

FATES.*' 

>aper  read  before  this  Association  at  its  last 
our  learned  brother  Frank  H.  Graves,  he 
id  forcible  language; — **But  of  this  there 
hat  the  federal  judiciary  as  a  rule  is  the 
3rate  influence  and  over-reaching."  And 
)f  the  same  subject  in  words  more  potent 
hope  to  command,  he  says :  **  In  state  after 
itic  to  the  Pacific,  it  has  been  seen  that  the 
of  the  country  have  exercised  over  the 
d  unjust,  and  too  often  a  corrupt  influence. 
S  after  day,  year  after  year,  here  a  little  and 
s  soulless  and  breathless  creations  of  the 
iterprise  are  extending  their  influence,  their 
greed.      They  never  die ;  they  never  tire ; 

all  a  halt?  Shall  the  mass  of  law  and  prec- 
past  few  years,  and  by  which  these  gigantic 
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corporations  have  so  enormously  prospered,  continue  to  be  tW 
law  of  the  land  and  be  riveted  on  the  body  politic  by  the  doc- 
trine of  stare  decisis  f 

But  a  few  weeks  ago  a  decision  was  rendered  by  our  highest 
Court — the  most  august  tribunal  in  the  world — on  a  question 
in  which  the  whole  nation  took  a  deep  and  abiding  interest. 
On  this  decision  depended  millions  of  national  revenue ;  on  it 
depended  vital  principles  which  are  now  causing  so  much 
anxious  thought  throughout  the  length  and  breadth  of  our 
common  country,  as  to  whether  that  Court  would  lend  itself  to 
the  further  upholding  and  upbuilding  of  a  monied  class,  already 
too  powerful,  and  seriously  menacing  the  liberties  of  the  people. 
We  waited  with  strained  nerves  and  bated  breath  for  that  deci- 
sion which  was  felt  to  be  so  fraught  with  the  destinies  of  the 
nation.  You  are  all  aware  of  what  that  decision  was,  and  I 
need  say  no  more. 

Yet  here  was  the  singular  feature  attending  the  hearings  of 
that  case :  Certain  issues  were  submitted  to  the  Court  which 
were  of  the  greatest  moment.  The  Court  was  evenly  divided ; 
four  being  upon  the  one  side  and  four  upon  the  other.  The 
ninth  member  was  absent,  being  detained  by  illness,  which  at 
one  time  seemed  as  though  it  might  be  mortal.  His  coming 
was  most  anxiously  looked  for,  should  it  please  the  Supreme 
Judge  of  the  universe  to  restore  him  to  health.  Happily  he 
was  restored  and  returned  to  the  scene  of  his  labors.  Then, 
when  it  became  known  what  his  holding  would  be  upon  those 
issues,  we  beheld  the  singular  spectacle  of*  a  learned  and 
honored  member  of  that  Court  changing  from  the  one  side  to 
the  other,  and  by  that  change  rendering  a  decision  which  we 
cannot, — with  all  due' respect  be  it  said, — believe  was  in  the 
interest  of  the  great  mass  of  the  people.  Thus,  by  the  vacilla- 
ting opinion  of  one  man,  law  was  made.  Should  the  doctrine 
of  stare  decisis  in  all  its  force  apply  to  that  decision  ? 

There  was  a  decision  rendered  by  that  same  august  tribunal 
but  a  few  years  ago,  which,  like  the  one  to  which  we  have  just 
alluded,  was  of  the  greatest  moment.  Not  only  was  there  a 
large  amount  of  money  involved  in  that  decision,  but  the  ques- 
tion of  human  liberty  as  well. '  Not  alone  was  the  attention  of 
the  people  of  this  country  turned  to  that  forum,  but  the  eyes  of 
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orld.  This  case,  like  the  former,  involved 
mstitutional  construction;  it  was  argued 
*ived  the  long  and  laborious  consideration 
lember  of  that  learned  body  writing  a  sep- 
senting  his  individual  views.  The  Court 
ven  to  two,  in  the  determination  of  the 
d,  and  not,  as  in  the  former,  five  to  four, 
ibmitted  were  regarded  as  settled,  and  the 
^  subject  theme  could  have  been  safely 
i  questions,  by  a  citation  of  that  case. 

iecade  that  decision  was  reversed,  and  by 
n  even  the  Siipreme  Court  of  the  United 
irely  explained,  nor  modified,  nor  limited, 

0  overruled ;  it  was  reversed^  and  reversed 
never  again  to  be  raised  or  questioned, 
could  the  issues  decided  be  said  to  be  res 

1  only  then,  were  they  definitely  settled, 
e. 

en  determine  them  was  the  people,  and 
dered  was  written  in  such  a  way  as  never 
tnsayed.  The  characters  in  which  it  was 
lible  ever  to  be  effaced ;  they  were  graven 

forgotten ;  the  page  upon  which  it  was 
id  soil  of  a  continent;  the  pen  was  the 
i  best  blood  of  American  freemen, 
e  question  was  determined  in   strife,  in 
'  of  blood,  in  the  arbitrament  of  war,  and 

more  godlike  quality  of  reason.  Granted: 
listory  of  mankind,  from  the  earliest  ages, 
ve  to  be  thus  detennined ;  and,  ''  Stat  pro 
lir  Yes;  ** The  will  of  the  people  stands 
3n.»' 

ie  be  reversed  in  the  same  way  as  the  lat- 
it  may  not  be !  Yet  mutterings  of  discon- 
r  the  land.  The  people  are  thinking,  and 
jht  they  are  not  afraid  to  speak  ;  and  from 
irican  people,  there  is  but  a  short  step  to 
ie  no  reason  why  the  landlord  should  be 


Digitized  by 


Google 


■^^w^ 


DAVID  E,  BAILY.  8 1 

preferred  to  the  tenant ;  they  may  be  told,  **  It  is  law ;''  but  they 
will  reply,  **It  is  not  justice." 

The  American  citizen  is  proverbially  a  law-abiding  man.  He 
has  in  times  past  been  always  ready  to  bow  to  the  majesty  of 
the  law.  But  it  may  be  noticed,  noticed  witl]  pain  and  regret, 
that  this  feeling  of  respect  and  veneration  is  passing  away.  He 
feels  almost  powerless  in  attempting  to  assert  his  rights  before 
the  might  of  one  of  these  gigantic  and  all-powerful  corpora- 
tions. The  feeling  that  he  is  powerless  only  whets  the  edge 
of  his  hate.  He  is  baffled  by  delay,  vexed  by  appeals,  opposed  ■ 
by  the  ablest  and  most  skilled  counsel,  even  in  suits  of  but  little 
moment  and  invohdng  trifling  sums  ;  he  is  compelled  to  dance 
attendance  at  their  good  pleasure  until  his  patience.is  worn  out, 
his  money  exhausted,  and  he  feels  his  manhood  humiliated ; 
and  then  at  last,  when  a  decision  is  reached,  but  too  frequently 
does  he  find  it  against  him,  and  on  a  strained  application  of  the 
doctrine  of  stare  decisis.  Is  it  any  wonder  he  is  growing  rest- 
ive ?  Is  it  surprising  that  instead  of  regarding  the  Courts  as 
the  palladia  of  his  rights  he  is  coming  to  fear  them  as  instru- 
ments of  oppression  ? 

We  might  be  the  better  reconciled  to  the  stricter  application 
of  this  doctrine,  could  we  always  have  men  elected  to  the  Bench 
of  greater  experience,  of  superior  wisdom,  of  profounder  learn- 
ing, and  whose  characters  for  integrity  stood  entirely  above 
suspicion.  We  would  that  we  could,  with  full  assurance  of 
truth,  apply  to  each  and  all  of  them  Shy  lock's  encomium  to 
Portia:  — 

''A  Daniel  come  to  judgment ;  yea,  a  Daniel !  '* 

Such,  however,  at  the  present  time  and  under  our  present 
system  of  choosing  seems  to  be  an  impossibility.  Even  with 
the  best. selection  we  can  make,  the  fitting  material  is  not 
always  available.  A  Mansfield  or  a  Thurlow,  a  Marshall  or 
a  Shaw,  is  not  the  product  of  every  age.  Too  often  are  men 
elected  to  high  judicial  positions  as  a  reward  for  pot-house 
political  services,  or  by  reason  of  a  trick  of  popularity;  too 
often  chosen  by  reason  of  having 

"Crooked  the  pregnant  hinges  of  the  knee, 
That  thrift  might  follow  fawning,'* 
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then — **May  the  gods  have  him  in  their  holy 
guide  and  direct  him'* — we  cannot. 

In  the  hurried  examination  we  have  been  abl 
subject,  and  the  tgo  hasty  thought  we  have  beer 
bestow  upon  it,  we  strongly  incline  to  the  belief 
liberal,  rather  than  the  stricter,  construction  wot 
ter  one. 

We  believe  the  respect,  the  veneration,  once  gii 
would  be  restored ;  a  greater  confidence  felt  in  s 
dearest  interests  to  their  adjudication ;  a  more  c 
escence  accorded  their  judgments  and  decrees,  an 
tent  and  dissatisfaction,  or  possibly  —  in  these  tx 
perhaps — the  sacrifice  of  both  life  and  property  y 
be  avoided. 

We  believe  the  great  ends  of  justice  would  tl 
better  subserved ;  the  rights  of  the  people  better  g 
welfare  the  better  promoted ;  their  liberties  better 
the  great  end  of  human  progress  and  human  ha] 
thereby  be  the  further  advanced. 
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;an  courts,  state  and  federal. 


RD,  Judge  U.  S.  District  Court. 


springing  from  our  dual  systems  of 
iments,  complications  and  questions 
tares  in  a  wheat-field. 
:ed  States  has,  on  different  occasions, 
ch,  after  being  written  in  the  statute 
leal  with  subjects  which  by  the  Con- 
control  of  the  several  states;  more 
isputed  the  validity  of  acts  of  officers 
*  the  National  Government ;  a  great 
en  litigated  because  they  involved 
tutionality  of  state  laws;  and  state 
isonment  for  executing  legal  process 
ith  the  official  rights  of  officers  and 
s.  Such  occurrences,  although  sug- 
f  more  serious  conflicts  than  any  yet 
importance  compared  with  questions 
ions  of  jurisdiction  of  Courts,  inde- 
ing  powers  emanating  from  different 
le  same  within  the  same  territorial 
ve  been  decided  by  the  Court  of  last 
ive  been  accepted  and  acquiesced  in. 
3f  today  often  finds  occasion  to  grap- 
lave  been  debated  by  the  most  astute 
on  of  the  Republic,  and  his  difficul- 
e  turns  to  the  reports  of  adjudged 
decisions  of  the  Supreme  Court  are 
er,  and  it  is  not  always  true  that  the 
1  earlier  inconsistent  rulings.  Often 
:  in  hand  will  involve  two  questions, 
specifically  presented  and  definitely 
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ruled  upon,  and  the  different  decisions  cannot  be  harmonized 
and  followed  when  both  questions  must  be  decided  in  one  case. 

And  further,  with  changes  in  the  personnel  of  the  Supreme 
Court,  and  as  legislation  has  been  affected  from  time  to  time  by 
the  triumph  of  different  political  parties,  the  jurisdiction  of  the 
Federal  Courts  has  been  enlarged  and  then  diminished,  and 
again  enlarged  and  again  diminished  by  acts  of  Congress,  and 
decisions  of  the  Supreme  Court  giving  an  interpretation 
thereof. 

This  alternation  of  expansion  and  contraction  of  jurisdiction 
in  the  tendency  of  legislation  and  judicial  opinion  is  very  con- 
fusing to  practitioners  and  Jiisi prius  y\x^^^^. 

Before  leaving  the  general  view  of  my  topic,  I  wish  to  say 
emphatically  that  the  difficulties  and  perplexities  alluded  to  are 
not  evidence  of  unsoundness  in  the  principles  of  our  govern- 
ment, nor  cause  for  alarm ;  and  I  shall  have  no  suggestions  to 
make  respecting  any  plan  for  extensive  reforms.  I  view  these 
evils  as  mere  imperfections  in  a  truly  grand  scheme  of  govern- 
ment, worthy  of  our  glorious  country,  and  proven  by  more 
than  a  century  of  successful  operation  to  be  adapted  to  afford 
the  greatest  good  to  the  greatest  number. 

The  idea  of  local  self-government  as  exemplified  in  the  sev- 
eral states  of  the  Union  is  especially  dear  to  every  loyal  Amer- 
ican. And  the  idea  of  a  strong  National  Government  we 
cherish  with  equal  pride.  The  Supreme  Court  has  repeatedly 
declared  that  the  National  Government  is  not  a  foreign  agency 
within  the  several  states,  but  rests  upon  the  soil  of  the  country. 
Yea,  it  does  rest  upon  the  soil  of  the  country,  and  upon  the 
patriotism  and  in  the  affections  of  the  people  as  well.  The  two 
systems  have  existed  and  do  exist  together;  therefore  they  can 
and  will  continue  to  exist  together. 

I  propose  now  to  briefly  allude  to  some  particular  features  of 
the  jurisdiction  and  limitations  of  jurisdiction  of  the  Courts. 

The  Courts  of  each  state  are  established  to  redress  wrongs 
and  enforce  rights  among  the  inhabitants  of  the  state,  and  given 
power  to  hear  and  determine  every  controversy  of  a  civil  nature 
which  may  arise  within  the  state, — except  causes  of  admiralty 
and  maritime  jurisdiction;  causes  arising  under  the  patent 
laws ;  causes  arising  under  acts  of  Congress,  of  which  exclu- 
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enforce  demands  for  supplies  or  repairs  furnished  or  made  at 
her  home  port.  That  decision  rests  upon  the  theory  that  the 
maritime  law  does  not  give  a  lien  for  such  demands ;  a  lien 
being  an  indispensable  prerequisite  to  the  right  to  have  process 
in  rem,  Later  decisions  hold  that  it  is  competent  for  the  states 
to  enact  laws  creating  liens  upon  domestic  vessels  for  supplies 
and  repairs,  and  that  liens  so  created  by  local  statutes  may  be 
enforced  by  proceedings  in  rem  in  the  Federal  Courts.  And 
finally  a  recent  decision  of  the  Supreme  Court  holds  that  a  suit 
in  rem  to  enforce  a  lien  given  by  a  state  law  is  cognizable  only 
in  a  Court  of  Admiralty  jurisdiction.  Therefore,  the  right  to 
proceed  in  rem  for  such  cause  must  be  predicated  upon  a  local 
statute;  but  the  Federal  Courts  have  exclusive  jurisdiction  to 
enforce  such  rights. 

The  jurisdiction  of  the  Supreme  Court  to  review  the  final 
judgments  of  the  Courts  of  last  resort  in  each  state  is  limited 
to  cases  in  which  some  right  founded  upon  the  Constitution  or 
laws  of  the  United  States,  or  a  treaty  made  by  the  United 
States,  has  been  claimed  by  the  appellant  or  plaintiflF  in  error, 
and  denied  by  the  decision  of  the  State  Court.  This  appellate 
jurisdiction  is  essential  to  Ihe  preservation  and  enforcement  of 
rights  guaranteed  by  our  iSTational  Constitution. 

The  jurisdiction  of  the  United  States  Circuit  Courts  in  civil 
cases,  except  in  certain  classes  of  cases  to  which  I  have  already 
made  reference,  is  concurrent  with  the  jurisdiction  of  the  Courts 
of  the  states  in  which  they  are  held,  and  is  limited  to  cases  in 
which  the  amount  involved  exceeds  $2000.  Cases,  however, 
which  are  ancillary  to  other  cases  pending  in  a  Circuit  Court 
are  cognizable  ^herein,  regardless  of  the  amount  involved. 

The  jurisdiction  being  concurren^,  the  pendency  of  an  action 
in  one  Court  of  competent  jurisdiction  constitutes  no  bar  nor 
ground  for  abatement  of  a  second  action  for  the  same  cause 
between  the  same  parties  in  the  other  Court  having  jurisdiction. 
|There  are  exceptions,  however,  to  this  rule.  For  instance,  after 
one  Court  has  taken  any  specific  property  or  thing  into  actual 
custody,  it  will  not  surrender  its  custody  until  all  rights  of  the 
parties  respecting  the  same  have  been  fully  adjudicated  and 
satisfied ;  and  the  duty  of  any  other  Court  having  concurrent 
jurisdiction  to  refrain  from  interfering  with  its  custody  by  means 
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of  any  process  whatsoever  does  not  rest  upon  mere  comity,'  but 
is  a  matter  of  right  and  law. 

The  actual  prosecution  of  separate  actions  respecting  the 
same  rights  in  independent  Courts  having  concurrent  jurisdic- 
tion imposes  an  unnecessary  and  useless  burden  upon  the  Courts 
and  may  lead  to  disastrous  results.  For,  as  minds  differ,  antag- 
onistic decisions  and  judgments  may  be  rendered,  which,  if 
executed,  may  nullify  each  other.  It  is  no  answer  to  say  that 
only  one  judgment  may  be  satisfied,  for  it  is  illogical  to  say 
that  two  Courts  have  concurrent  jurisdiction  and  yet  that  the 
j  udgment  of  one  may  be  subordinated  to  the  other.  Power  to 
adjudicate  is  a  vain  thing  without  power  to  compel  satisfaction 
of  a  judgment  when  rendered.  The  jurisdiction  of  a  Court 
when  it  has  attached  to  a  particular  subject  should  be  exclusive. 
A  needed  reform  may  be  accomplished  by  legislation,  providing 
that  the  pendency  of  one  action  in  any  Court  of  competent 
jurisdiction  shall,  if  well  pleaded,  cause  an  action  subsequently 
commenced  in  the  same  Court,  or  any  other  Court  having  con- 
current jurisdiction,  to  abate  as  to  all  questions  and  rights 
which  may  be  properly  determined  in  the  action  first  com- 
menced. By  way  of  a  practical  illustration,  I  will  refer  to  the 
celebrated  cases  of  Sharon  vs.  Hill  and  Sharon  vs.  Sharon. 
Senator  Sharon  filed  a  bill  in  chancery  in  the  United  States 
Circuit  Court  for  the  District  of  California,  averring  that  the 
defendant,  Sarah  Althea  Hill,  had  in  her  possession  a  certain 
false  and  forged  writing  purporting  to  be  a  marriage  contract ; 
that  she  falsely  pretended  that  said  writing  was  genuine,  and 
that  said  contract  and  actual  cohabitation  as  husband  and  wife 
had  effected  a  valid  marriage  between  the  plaintiff  and  defen- 
dant, and  that  the  defendant  threatened  and  intended  to  use 
said  writing  as  evidence  of  a  valid  marriage  for  the  purpose  of 
fraudulently  acquiring  an  interest  in  his  estate;  and  praying 
that  the  defendant  be  compelled  to  deliver  up  said  writing  to 
be  cancelled,  and  that  she  be  enjoined  from  making  any  use  of 
said  writing  as  evidence  of  a  marriage. 

While  the  suit  was  pending,  the  defendant  sued  for  a  divorce 
in  one  of  the  Courts  of  the  State  of  California,  alleging  a  mar- 
riage with  Sharon  by  contract,  and  cohabitation ;  pleaded  the 
same  writing  as  a  genuine  contract,  and  prayed  to  have  the 
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validity  of  the  marriage  established,  and  for  a  divorce  and  divi- 
sion of  property.  The  divorce  suit  was  removed  into  the  United 
States  Circuit  Court;  but,  its  jurisdiction  of  a  suit  for  a  divorce 
being  questionable,  the  case  was,  upon  a  stipulation  of  the 
parties,  remanded,  and  thereafter  the  two  cases  proceeded  to 
judgment  in  diflFerent  Courts.  The  Superior  Court  held  the 
contract  to  be  valid  and  granted  the  relief  prayed  for  by  Miss 
Hill.  The  Federal  Court  held  the  writing  to  be  a  forgery  and 
granted  the  relief  prayed  for  by  Senator  SharOn,  including  an 
injunction.  The  Supreme  Court  of  California,  however,  re- 
versed the  Superior  Court,  and  upon  the  second  trial  of  the 
divorce  case  the  Superior  Court  refused  to  permit  the  writing 
to  be  admitted  as  evidence  in  violation  of  the  injunction. 

If  the  judgment  which  was  first  in  point  of  time  had  been 
affirmed,  instead  of  being  reversed,  it  is  hard  to  tell  what  might 
have  been  the  outcome. 

As  a  conclusion  to  this  article,  I  will  refer  to  the  decision  of 
the  Supreme  Court  in  the  case  of  Cates  vs.  Allen  in  the  149th 
Volume  of  the  United  States  Reports.  In  that  case  all  the  facts 
essential  to  the  jurisdiction  of  the  United  States  Circuit  Court 
appeared  by  the  record,  and  the  cause  was  regularly  removed 
into  the  Federal  Court  from  the  State  Court  in  which  it  was 
commenced.  By  its  final  decree  the  Court  gave  the  plaintiff 
the  benefit  of  a  remedy  provided  by  the  laws  of  the  State,  fol- 
lowing numerous  decisions  to  the  effect  that  in  a  case  within 
the  jurisdiction  of  a  Federal  Court  the  parties  are  entitled  to 
all  rights  conferred  by  local  statutes,  even  though  to  enforce 
such  rights  may  require  the  exercise  of  enlarged  powers  which 
a  Federal  Court  would  not  possess  without  the  aid  of  the  local 
.statute.  The  Supreme  Court,  however,  reversed  the  judgment 
and  ordered  the  cause  remanded  to  the  State  Court  in  which  it 
was  originally  commenced,  for  the  reason  that  in  the  Federal 
Courts  the  common-law  and  chancery  powers  must  be  kept  sep- 
arate, and  therefore  the  Court  was  incompetent  to  grant  relief 
authorized  by  law  and  obtainable  in  the  State  tribunals.  The 
Federal  Courts  should  not  be  thus  clogged  by  mere  forms  and 
modes  of  procedure ;  but  as  to  cases  within  their  jurisdiction 
they  should  have  ample  power  and  freedom  to  render  full  and 
complete  justice. 
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Court  of  Washington  was  constituted  when  I  arrived  at  Olym- 
pia,  in  June,  1861. 

They  were  all  able  and  genial  men ;  McFadden  and  Strong 
were  well-bred  and  able  lawyers,  and  what  Fitzhugh  lacked  in 
culture  he  made  up  with  good,  hard  sense. 

At  Port  Townsend  the  bar  was  graced  with  such  men  as 
Selucius  Garfielde,  Benjamin  F.  Dennison,  Paul  K.  Hubbs, 
Judge  F.  A.  Chenoweth,  Charles  M.  Bradshaw,  and  others. 

At  Olympia  were  found  Judge  Edward  Lander,  Elwood 
Evans,  B.  F.  Kendall,  and  others,  as  well  as  Governor  Wallace 
and  Frank  Clark,  who  hailed  from  the  neighboring  town  of 
Steilacoom. 

At  Vancouver  were  located  Columbia  Lancaster,  H.  G. 
Struve,  Andrew  J.  Lawrence,  and  several  others. 

At  Walla  Walla  were  located  Andrew  Jackson  Cain  and 
Judge  Sparks  only,  as  I  now  remember;  the  attorneys  who 
attended  Court  there  mostly  hailing  from  Portland,  Vancouver 
and  The  Dalles. 

I  remember  Governor  Gibbs,  of  Portland,  and  General 
Bridges,  of  The  Dalles,  as  among  the  attorneys  who  attended 
my  first  term  there,  inthe  fall  of  1861. 

Seattle  was  a  little  town  of  250  people,  without  Courts  or 
lawyers,  and  Tacoma  was  only  a  logging-camp. 

When  I  selected  Seattle  as  my  home,  in  1864,  there  was  no 
resident  attorney  at  that  place. 

Isaac  M.  Hall,  afterwards  probate  judge,  and  a  man  of  ster- 
ling qualities,  with  only  generous  faults,  was  the  next  arrival. 
James  McNaught  came  next;  then  Waldo  M.  Yorke,  John 
Leary,  Thomas  Burke,  and  a  host  of  others,  until  the  Seattle 
bar  now  numbers  about  three  hundred  disciples  of  Blackstone 
and  the  later  professors  in  the  science  of  glorious  uncertainties. 

You  people  of  Spokane  have  captured  some  of  our  Seattle 
lawyers  of  the  olden  time,  notably  Colonel  D.  P.  Jenkins  and 
Hon.  S.  C.  Hyde ;  but  we  do  not  complain,  as  you  have  done 
remarkably  well  by  them.  *  Colonel  Jenkins,  the  oldest  prac- 
titioner in  the  State,  I  believe, — having  been  admitted  to  the 
bar  in  1845,  and  the  hero  of  many  a  well- fought  battle,  not 
only  at  the  bar  but  on  the  tented  field, —  has  prospered  beyond 
the  ordinary  lot  of  mortals ;  and  now,  at  the  ripe  age  of  seventy- 
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in  good  health,  is  devoting  his  time 
s  blooded  stock  and  the  general  interests 
interesting  city,  the  metropolis  of  East- 

iend  Hyde  to  Congress,  where  we  expect 

hining  to  the  advantage  and  for  the  ben- 

ation. 

connection,  our  honorable  and  venerable 

now  present),  who  was  here  before  the 
ton  was  created,  still  hale  and  hearty, 
y  as  ever  for  any  emergency. 
lie  early  days  generally  traveled  from 
the  judges,  and,  as  you  may  suppose, 
raries  in  their  hats.  It  would  be  a  mis- 
use that  the  books  at  hand  were  not  well 
►roughly  tried;  and  I  believe  that  sub- 
ivil  and  criminal,  was  meted  out  full  as 

perhaps  an  occasional  exception, 
ons  was  the  case  of  James  Riley,  indicted 

an  Indian  at  Steilacoom,  who  objected 

with  his  (the  Indian's)  domestic  rela- 
nt  was  decidedly  against  depriving  the 
f  his  personal  liberty,  except  on  ver\' 
le  sheriff  took  Riley's  word  as  his  bond 
'ourt,  with  the  result  that  at  the  conven- 
tie  second  day  of  the  trial,  he  failed  to 
;ry  had  to  be  discharged. 
r  attorney  seemed  to  be  making  a  strong 
k,  Riley's  attorney,  who  prided  himself 
with  the  average  jury,  seemed  to  enter- 
:he  final  result, 
several  years'  sojourn  in  British  Colum- 

molested. 

hat  of  Hathaway,  the  sheriff  of  Island 
icted  at  PorJt  Townsend,  together  with 
Dr  killing  an  Indian  on  Whidby  Island 
with  a  notice  to  quit  the  island  for  the 

and  others  considered  him  an  objection- 
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Hathaway  was  arrested,  admitted  to  bail,  and  the  case  con- 
tinued, he  in  the  meantime  of  course  performing  the  duties  of 
his  office ;  and  he  actually  summoned  a  portion  of  the  jury  that 
was  to  try  him. 

The  next  term — the  term  at  which  he  was  to  be  tried — he 
also  acted  as  one  of  the  bailiffs  of  the  Court,  until  the  attention 
of,  the  judge  was  called  to  the  fact  that  he  was  a  defendant  in 
a  capital  case  then  on  the  docket,  when  his  further  services  as 
bailiff"  were  dispensed  with  for  the  term. 

There  were  several  murder  cases  on  the  docket  of  that  term ; 
one,  that  of  a  man  by  the  name  of  Martin,  indicted  for  killing 
a  man  at  Port  Ludlow.  Martin  was  put  up  on  his  trial,  and 
although  the  proof  was  very  conclusive  as  to  his  guilt,  the  jury 
promptly  acquitted  him. 

This  conduct  of  the  jury  so  exasperated  the  judge  (Wyche) 
that  he  announced  his  intention  of  continuing  the  remaining 
capital  cases. 

Of  course  Hathaway 's  attorneys,  McFadden  and  Clark, 
opposed  such  an  order,  and  when  Hathaway  thought  his  attor- 
neys were  not  making  sufficient  headway,  he  promptly  stepped 
forward  himself  and  stated  to  the  Court  that  he  had  been  danc- 
ing attendance  nearly  the  whole  term  unofficially  and  without 
compensation,  and  that  owing  to  other  engagements  he  could 
not  well  be  present  at  the  next  term,  wherefore  he  demanded 
an  immediate  trial.  His  case  was  continued,  and  was  ne-ver 
tried. 

But  I  must  stop  here  and  return  from  this  digression,  or  you 
may  be  led  to  believe  that  the  exception  was  the  rule. 

McFadden,  Strong  and  Fitzhugh,  Democratic  appointees, 
were  succeeded,  in  the  summer  of  186 1,  by  Christopher  C. 
Hewitt,  James  E.  Wyche  and  Ethelbert  P.  Oliphant,  the  first 
Republican  appointees  under  President  Lincoln. 

McFadden  and  Strong  returned  to  the  bar,  where  they  took 
first  rank,  and  remained  in  active  practice  to  nearly  the  close 
of  their  lives.  McFadden  served  one  term  in  Congress,  and 
Strong  became  chief  counsel  of  the  Oregon  Steam  Navigation 
Company,  at  Portland. 

Fitzhugh,  who  was  a  Virginian,  returned  to  Washington 
City,  and  from  thence,  after  drawing  the  balance  due  him  from 
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the  United  States  Treasury  as  judge,  worked  his  way  through 
the  Federal  Army  and  into  that  of  the  Confederacy,  where  he 
served  during  the  remainder  of  the  war,  and  rose,  I  believe,  to 
the  rank  of  brigadier- general. 

McFadden  was  a  genial  and  witty  practitioner,  ever  ready 
for  an  emergency. 

When  Judge  Orange  Jacobs  was  on  the  Bench,  having  been 
a  pedagogue  in  early  life,  he  sometimes  lectured  the  boys  of 
the  bar  on  the  subject  of  pleading  and  practice,  and  advised 
them  how  things  were  done  over  in  Oregon. 

One  day  he  took  special  exception  to  a  pleading  of  McFad- 
den's,  and  intimated  that  a  boy  who  had  swept  a  law  office  for 
six  months  should  have  done  better.  When  the  judge  had 
exhausted  the  subject  and  came  to  a  full  pause,  McFadden 
arose,  and  in  his  bland  and  courteous  manner,  said,  **  Your 
honor,  when  I  was  up  on  the  Bench  where  your  honor  now 
sits,  I  never  had  any  difficulty  in  determining  what  the  law 
was,  but  I  find  it  a  very  different  matter  down  here."  With  a 
slight  change  of  complexion,  caused  by  a  soft  effusion  of  blood 
to  the  face,  Judge  Jacobs  called  the  next  case. 

Judge  Strong  was  a  man  of  massive  mould  in  every  respect, 
and  to  him  the  Bar  of  Washington  was  largely  indebted  for 
the  first  code  of  pleading  and  practice — if  the  code  system  is  an 
improvement,  about  which  I  have  always  had  grave  doubts. 

Judge  Hewitt,  after  gracing  the  Bench  as  chief  justice  for 
some  eight  years,  retired  to  the  peaceful  enjoyment  of  his  rural 
home  near  Olympia,  and  passed  away  at  a  ripe  old  age. 

Judge  Oliphant,  appointed  from  Uniontown,  Pennsylvania, 
found  that  the  trials  and  hardships — to  say  nothing  of  the 
dangers — of  frontier  life  did  not  accord  with  the  Quaker  pro- 
clivities of  his  genial  soul,  and  swapped  his  judicial  ermine  for 
a  clerk's  desk  in  the  General  Land  Office,  at  Washington  City, 
which  he  occupied  to  the  close  of  his  life. 

Judge  Wyche  returned  to  the  bar,  and,  during  the  balance  of 
his  short  life,  was  a  shining  light,  respected  and  admired  by  all 
who  knew  him.  The  victim  of  a  fell  disease,  but  with  un- 
bounded ambition  and  tireless  perseverance,  he  literally  died  in 
the  harness  while  engaged  in  the  duties  of  his  chosen  pro- 
fession. 
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Charles  Ben  Darwin,  of  Iowa,  an  able  lawyer,  and  now  a 
member  of  the  San  Francisco  Bar,  succeeded  Judge  OHphant; 
and  Judge  Darwin  was  succeeded  by  Benjamin  F.  Dennison, 
still  with  us,  and  now  a  prominent  member  of  the  Olympia  Bar. 

In  1869,  Hewitt  and  Wyche  retired.  Dennison  was  promoted 
to  the  chief  justiceship,  and  Orange  Jacobs  and  James  K.  Ken- 
nedy were  appointed  associate  justices. 

In  1870,  Dennison  retired,  Jacobs  was  made  chief  justice,  and 
Roger  S.  Greene  was  appointed  associate  j  ustice. 

In  1872,  Kennedy  retired,  and  Joseph  R.  Lewis  was  appointed 
in  his  place. 

In  1875,  Jacobs  retired,  having  been  elected  to  Congress, 
Lewis  was  made  chief  justice,  and  Samuel  C.  Wingard  was 
promoted  from  the  position  of  United  States  attorney  to  that  of 
associate  justice  of  the  Supreme  Court  of  the  Territory. 

In  1879,  Lewis  retired,  and  John  P.  Hoyt  was  appointed  in 
his  place,  and  Roger  S.  Greene  was  made  chief  justice. 

In  1884,  an  additional  justice  was  added  to  the  Court,  and 
George  Turner  appointed  to  the  place. 

March  12,  1887,  Chief  Justice  Greene  retired,  and  Richard 
A.  Jones  was  appointed  in  his  place. 

April  5,  1887,  Frank' Allyn  was  appointed  to  succeed  John  P. 
Hoyt,  retired. 

William  G.  Langford  also  succeeded  Wingard  in  1886  or  1887. 

April  9,  1888,  Turner  resigned,  and  Lucius  B.  Nash  was 
appointed  to  fill  the  vacancy. 

Chief  Justice  Jones  died  August  19,  .1888,  and  Charles  E. 
Boyle  was  appointed  his  successor. 

Boyle  died  soon  after  qualifying,  and  Thomas  Burke  was 
appointed  his  successor. 

March  28,  1889,  Cornelius  H.  Hanford  succeeded  Judge 
Burke,  who  resigned. 

April  28,  1889,  Nash  resigned,  and  William  H.  Calkins  was 
appointed  in  his  place,  leaving  the  last  Territorial  Supreme 
Court  to  consist  of  Cornelius  H.  Hanford,  chief  justice,  and 
William  G.  Langford,  Frank  Allyn  and  William  H.  Calkins, 
associate  justices. 

Of  these  twenty-five  judges  who  have  graced  the  Bench  of 
the  Supreme  Court  of  the  Territory  of  Washington  during  the. 
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thirty-five  years  of  its  existence,  ten, —  McFadden,  Strong,  Fitz- 
hugh,  Hewitt,  Wyche,  Oliphant,  Langford,  Jones,  Boyle  and 
Calkins, — have  answered  the  final  roll-call;  while  fifteen, — 
Lander,  Chenoweth,  Darwin,  Dennison,  Jacobs,  Kennedy,  Win- 
gard,  Greene,  Lewis,  Hoyt,  Turner,  Allyn,  Burke,  Hanford 
and  Nash, — are  still  in  the  land  of  the  living,  including  the  first 
and  last  chief  justice. 

Time  will  not  permit  so  specific  an  enumeration  of  the  mem- 
bers of  the  bar  of  territorial  days,  some  of  whom  have  already 
been  named.  Many  of  them,  including  some  of  the  territorial 
judges,  are  still  with  us,  and  some  of  them  are  now  on  the 
Bench  of  the  State  and  Federal  Courts. 

This  remnant  of  territorial  days  still  constitutes  a  strong  ele- 
ment in  the  judicature  of  the  commonwealth,  and  while  life 
and  strength  remain,  pioneer-like,  they  will  continue  to  exert 
what  influence  they  possess  for  the  good  of  the  land  they  have 
so  long  loved  and  cherished;  and  their  afiFections  are  not 
bounded  by  state  lines,  but  include  and  embrace  the  whole 
glorious  American  Union. 

In  conclusion,  for  the  benefit  of  the  more  recent  additions  to 
and  ornaments  of  the  Washington  Bar,  who  travel  from  place 
to  place  in  magnificent  palace-cars,  and  hold  forth  in  palatial 
Court-houses,  I  will  briefly  allude  to  our  means  of  travel,  our 
temples  of  justice,  and  mode  of  trial  in  the  early  territorial 
days. 

On  the  Sound,  one  traveled  in  canoes  and  plungers,  unless 
we  happened  to  strike  the  **  Eliza  Anderson,"  a  weekly  steamer 
from  Olympia  to  Victoria  and  way  ports,  and  the  only  passenger 
steamer  on  Puget  Sound.  From  Olympia  to  Walla  Walla  it 
was,  by  stage,  thirty  miles  to  VanWormer*s;  thence  on  the 
hurricane  deck  of  a  Cayuse  pony  one  hundred  and  twenty  miles 
to  Monticello,  and  thence  by  steamer  to  Portland,  Oregon. 
From  Portland  to  the  Cascades,  via  Vancouver,  by  steamer; 
thence  over  a  five-mile  portage  on  Shank's  horse,  and  thence 
by  steamer  to  The  Dalles.  From  The  Dalles  to  Celilo  was  a 
portage  of  fifteen  miles,  a  ride  on  a  dead-axe  .wagon  or  walk, 
as  you  chose ;  thence  by  steamer  to  Wallula,  sometimes  stop- 
ping over  night  at  John  Day's  or  Umatilla  Rapids  to  gather 
wood  or  accumulate  steam,  and  sleeping  ashore  in  the  sage- 
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brush.  From  Wallula  to  Walla  Walla  was  by  stage,  over  the 
worst  road  ever  seen,  with  an  occasional  turnover,  and  some- 
times a  ducking  in  the  Walla  Walla  River. 

The  Court-house  at  Walla  Walla,  in  the  fall  of  1861,  was  the 
loft  of  a  log-house,  approached  by  an  outside  stairway,  entirely 
unfinished  inside,  and  with  a  saloon  running  at  full  blast  below. 
The  seats  were  slabs,  bark  side  down,  of  course,  with  poles  for 
legs ;  and  the  judge's  desk  was  an  old-fashioned  wash-stand. 

Two  Indians  were  arrested  for  murder  during  the  term,  and, 
as  there  was  no  jail,  they  were  manacled  and  fastened  to  staples 
driven  in  the  wall  of  the  Court- room. 

Colonel  Stone,  who  still  resides  at  Walla  Walla,  of  the  firm 
of  Ball  &  Stone,  saloon-keepers,  was  foreman  of  the  grand  jury. 
None  of  the  saloon-keepers  had  gone  through  with  the  fonnality 
of  taking  out  a  licence,  and  when  the  question  of  indicting 
these  saloon-keepers  came  up,  it  was  suggested  that  Colonel 
Stone  might  be  excused ;  but  he  declined  the  favor,  and  man- 
fully voted  to  indict  all  the  saloons,  his  own  included,  and 
promptly  paid  the  fine  afterwards  imposed. 

Neither  Spokane,  nor  any  other  town  in  Eastern  Washington, 
except  alone  Walla  Walla  and  Colville,  had  any  existence.  The 
country  was  one  vast  wilderness,  inhabited  only  by  the  wild 
Indians. 

In  the  summer  of  1862,  Judge  Oliphant,  Selucius  Garfielde, 
Marshall  Fargo,  and  myself,  went  from  Walla  Walla  to  Col- 
ville to  hold  the  first  term  of  Court  at  the  latter  place. 

As  before  stated,  the  region  between  the  two  places  was  unin- 
habited by  white  men,  except  the  ferry  man  at  the  crossing  of 
the  Spokane  River,  about  eighteen  miles  below  the  point  where 
the  city  of  Spokane  is  now  located. 

The  distance  was  no  miles,  time  three  days,  and,  of  course, 
we  camped  out  and  cooked  our  own  grub.  Garfielde  was  a 
splendid  cook  as  well  as  orator,  and  our  good  appetites  were  the 
best  of  sauce. 

At  Colville  we  organized  the  Court  by  summoning  a  grand 
and  petit  jury  and  appointing  the  necessary  officers. 

The  grand  jury  indicted  every  one  suspected  of  doing  any- 
thing wrong,  and  litigants  came  in,  employed  either  Garfielde  or 


Digitized  by 


Google 


98  PIONEER  JUDGES  A SD  LA  WYERS 

myself,  as  the  case  might  be,  waived  service  of  process,  joined 
issue  and  went  to  trial. 

You  see,  the  people  of  Colville  were  determined  to  make  a 
good  record  at  that  term  of  Court,  showing  by  the  amount  of 
business  the  necessity  of  having  regular  terms  thereafter,  and 
I  believe  they  succeeded,  though  i  have  never  visited  Colville 
from  that  day  to  this. 

But  we  had  a  good  time.  Garfielde  and  myself  made  about 
$750  each,  in  goll  coin ;  were  handsomely  entertained  at  the 
army  post  by  Major  Rhinearson  and  his  associates;  visited 
Kettle  Falls  and  the  fisheries ;  sampled  the  rum  of  McDonald, 
the  Hudson  Bay  Company's  factor,  at  the  Kettle  Falls  post,  etc. 

There  are  a  thousand  and  one  other  incidents  of  early  experi- 
ence connected  with  the  circuit- riding  of  the  Bench  and  Bar  of 
our  pioneer  Courts,  some  of  them  possibly  worth  relating ;  but 
the  foregoing  must  suffice  for  this  occasion.  . 

We  were  then  young,  vigorous  and  active,  and  there  was  a 
spice  of  romance  connected  with  our  labors  that  largely  com- 
pensated for  the  lack  of  that  comfort  and  convenience  now 
enjoyed  by  the  Bench  and  Bar  of  Washington. 

Our  reunions  were  more  frequent  and  less  formal  than  ^hose 
of  the  Bar  Associations  of  today ;  but  we  nevertheless  enjoy 
these  latter-day  reunions  of  the  modern  practitioners,  and  pro- 
pose to  keep  up  with  the  spirit  of  the  times  and  contribute  each 
our  mite  for  the  general  good,  as  occasion  may  ofiFer. 
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EIGHTH  ANNUAL  SESSION, 


Held  at  the  City  of  Tacoma,  July  15,  16  and  17, 

1896. 


THE  NINTH  ANNUAL  SESSION 

OP  THE 

WASHINGTON  STATE  BAR  ASSOCIATION 

WILL  BE  HELD  IN  THE  CITY  OP  SEATTLE, 

BEGINNING  ON  THE  THIRD  WEDNESDAY  OP  JULY,  1897, 

AT  TEN  O'CLOCK  A.  M. 


OLYMPIA.  WASH. : 

THE  STATE  PRINTING  AND  PUBLISHING  COMPANY. 

1896. 
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Tacoma,  Washington,  July  15,  1896. 

The  Washington  State  Bar  Association  met  in  annual  session  at 
the  U.  S.  court  room  in  the  Chamber  of  Commerce  building  in  the 
city  of  Tacoma  at  10  o'clock  a.  m.,  and  was  called  to  order  by 
Hon.  Charles  S.  Fogg,  President. 

Present:  Hon.  Charles  S.  Fogg,  President;  Harold  Preston, 
Vice  President;  Richard  K.  Boney,  Vice  President;  Nathan  S. 
Porter,  Secretary,  and  a  quorum  of  members. 

Hon.  John  Arthur  moved  that  inasmuch  as  the  record  of  the 
proceedings  of  the  previous  annual  session  had  been  printed  and 
was  in  the  hands  of  all  the  members,  the  reading  thereof  by  the 
Secretary  be  dispensed  with. 

Motion  carried. 

The  President  called  ex-President  John  Arthur  to  the  chair  and 
read  to  the  Association  his  address.     (See  Appendix.) 

The  Secretary  presented  the  reports  of  Secretary  and  Treasurer, 
which  were  referred  to  the  Executive  Committee  for  examination 
and  approval: 

SECRETARY'S  ANNUAL  REPORT. 

To  the  President  and  Members  of  the  Washington  State  Bar  Asso- 
ciation: 
Gentlemen  —  1  have  the  honor  to  submit  for  your  consideration, 
this,  my  report  for  the  year  ending  July  15th,  1896: 

Total  number  of  members  at  last  meeting 142 

Number  joined  since  last  report 38 

180 
Died 2 

Present  membership 178 

Cash  received  for  fees  of  38  members,  prior  to  July  15th $190 

Cash  received  for  dues 7 

$197 
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By  cash  paid  to  Treasurer  Howe  July  22d,  1895 $160 

August  15th,  1895 32 

Treasurer  Peters,  November  27th,  1895 6 

December  12th,  1895 * 5 

"      •  January  10th,  1896 5 

$197 

STATEMENT  OF  THE  FINANCES  OF  THE  ASSOCIATION. 

To  cash  as  per  balance  from  last  report $26  30 

To  cash  from  Secretary,  88  members 190  00 

To  cash  from  Secretary,  dues 7  00 

$223  80 

By  warrant  as  per  voucher  No.  1 $11  64 

By  warrant  as  per  voucher  No.  2 126  50 

188  14 

To  balance  cash  in  treasury $85  16 

Respectfully  submitted.  N.  S.  Porter, 

Approved :  Secretary. 

C.  S.  Fogg, 

Chairman  Ezecative  Committee. 

TREASURER'S  ANNUAL  REPORT. 

Seattle,  Wash.,  July  16,  1896. 

To  the  Washington  State  Bar  Association: 

Gentlemen  —  I  have  the  honor  to  submit  this  my  annual  report: 

1895.    To  balance  as  per  last  report $26  30 

July  22,  1895.    To  cash  from  Secretary 150  00 

Auj?.  14, 1895.     •'    ''     *•     32  00 

Nov.  27,  1895.     "    "     "          initiation  fee 5  00 

Dec.  12,  1895.     "   '*     "        *•    *'  5  00 

Jan.  10.  1896.     *'   '*     "        *'    "  5  00 

Aug.  14,  1895.    By  warrant  to  Secretary :..    $11  64 

Nov.  25,  1895.    By  warrant  for  printing 126  50 

To  balance  cash  on  hand 85  16 

$223  30  $228  30 

Respectfully  yours,  W.  A.  Peters, 

Approved :  Treasurer. 

C.  S.  Fogg, 

Chairman  Executive  Committee. 

The  Secretary  read  the  report  of  the  Executive  Committee,  which 
was,  on  motion,  adopted: 

Office  of  the  President, 
Tacoma,  Wash.,  October  10,  1896. 
Executive  Committee  met  pursuant  to  adjournment.     ^See  Pro- 
ceedings of  1895,  page  38.)    After  full  consideration  of  all  the  sub- 
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jects  presented  to  it  for  discussion  at  the  next  annual  meeting  of 
the  Association,  the  following  were  selected:  1,  Probate  Law;  2, 
Judicial  Legislation;  8,  Landlord  and  Tenant;  4,  Corporations;  5, 
Bench,  and  Bar;  6,  Record  Notice  and  Curative  Acts;  7,  Contrib- 
utory Negligence;  8,  Pioneer  Judges  and  Lawyers. 

The  following  named  attorneys  were  selected  to  write  articles 
thereon  to  be  read  before  the  Association  at  its  next  annual  meet- 
ing: 

1.  Judge  Emmett  N.  Parker,  of  Tacoma. 

2.  T.  N.  Allen,  of  Olympia. 

3.  Judge  James  Z.  Moore,  of  Spokane. 

4.  George  Donworth,  of  Seattle. 

5.  W.  T.  Dovell,  of  Walla  Walla. 

6.  Alfred  Battle,  of  Seattle. 

7.  R.  S.  Holt,  of  Tacoma. 

8.  N.  T.  Caton,  of  Sprague. 

The  Secretary  was  instructed  to  notify  the  above  named  attorneys 
of  their  selection.  No  further  business  appearing,  the  committee 
adjourned.  Chas.  S.  Fogg, 

Attest:   N.  S.  Porter,  President. 

Secretary. 

ELECTIONS  TO  MEMBERSHIP. 

The  following  named  attorneys  were  elected  to  become  members 
of  the  Association: 

Walter  Christian,  Frank  AUyn,  R.  6.  Hudson,  James  H.  Parker, 
F.  Campbell,  George  S.  Brown,  George  W.  Fogg,  P.  Tillinghast, 
George  T.  Reed,  R.  S.  Holt,  Arthur  Remington,  R.  B.  Lehman, 
and  Herbert  S.  Griggs,  of  Tacoma. 

Alfred  Battle,  Edward  Brady,  and  Fred.  Rice  Rowell,  of  Seattle. 

W.  T.  Dovell,  of  Walla  Walla. 

Ernest  C.  Macdonald,  of  Olympia. 

F.  H.  Brownell,  of  Everett. 

E.  W.  Ross,  of  Castle  Rock. 

J.  W.  A.  Nichols,  of  Steilacoom. 

Chief  Justice  Hoyt,  by  invitation,  briefly  discussed  the  matter 
of  the  submission  of  causes  in  the  supreme  court.  He  said  that  so 
many  cases  were  brought  before  that  court  that  one  of  two  courses 
must  be  pursued:  either  business  must  be  permitted  to  accumulate 
until  one  or  two  years  would  elapse  before  causes  could  be  heard, 
or  lawyers  must  be  limited  in  time  in  presenting  their  causes  and 
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making  their  arguments;  that  the  court  had  decided  to  keep  up 
with  its  business,  and  in  order  to  accomplish  such  a  result,  had 
limited  attorneys  to  one-half  hour  on  a  side  in  which  to  present  and 
argue  their  causes;  that  he  would  like  to  hear  suggestions  from  the 
bar  on  this  question. 

Mr.  Shippen  said,  that  in  conversations  with  Justice  Miller  of 
the  supreme  court  of  the  United  States,  he  had  learned  that  long 
speeches  were  not  required.  The  attorney  must  first  understand 
the  jurisdiction  of  the  court  and  the  nature  of  his  case  which  must 
be  clearly  stated;  that  it  was  unnecessary  to  read  much  law,  as  the 
court  was  supposed  to  know  the  law  and  to  be  familiar  with  its 
own  decisions. 

Mr.  T.  N.  Allen  said  he  thought  that  even  the  judges  of  the 
supreme  court  might  be  taught;  that  he  saw  no  way  better  than 
the  present  method;  he  thought  attorneys  should  be  allowed  full 
time  to  argue  their  cases  orally;  he  was  opposed  to  any  change  that 
would  restrict  oral  argument;  that  the  judges  were  forced  to  hear 
them,  but  when  they  retired  to  their  chambers  none  but  they  could 
tell  what  they  did  with  briefs. 

Mr.  Evans  said,  that  this  is  a  very  important  question;  that  the 
supreme  court  was  to  pass  upon  and  settle  the  law  of  the  case, 
which  should  be  applicable  to  all  similar  cases;  that  judges  are 
presumed  to  know  the  law;  that  he  believed  that  all  cases  carried 
to  the  supreme  court  should  be  carefully  considered;  that  the  law- 
yer has  some  pride  in  it,  and  if  the  time  for  argument  was  limited 
to  one-half  hour  the  tendency  would  be  to  keep  cases  out  of  court 
that  are  taken  there  merely  for  delay;  that  he  would  like  to  see  the 
subject  referred  to  a  committee. 

Mr.  Forster  spoke  in  relation  to  the  advisability  of  increasing  the 
amount  necessarily  involved  to  entitle  litigants  to  an  appeal. 

Judge  Hoyt  said  that  much  time  of  the  supreme  court  was  taken 
up  in  the  consideration  of  submitted  cases,  and  frequently  by  law- 
yers who  were  really  both  on  one  side,  the  object  being  to  get  the 
court  to  construe  a  law  before  it  had  been  passed  upon  or  construed 
by  any  inferior  court  Such  proceedings,  he  thought,  should  be 
discouraged. 

Mr.  Stiles  said  that  oral  arguments  as  well  as  the  number  of 
authorities  were  frequently  exhaustive,  and  it  sometimes  seemed 
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that  attorneys  were  talking  to  earn  their  fee;  that  our  statutes 
were  hotch  potch — misunderstood  and  not  understandable;  that 
there  was  a  way  of  simplifying  them — by  legislation;  that  the 
records  were  very  cumbersome;  that  this  applied  to  county  and 
municipal  governments  as  well;  that  his  experience  on  the  bench 
was,  that  it  was  more  satisfactory  to  hear  oral  argument;  that  he 
could  learn  more  by  listening  to  the  arguments  of  the  lawyers  than 
by  reading  their  briefs;  that  they  would  select  such  portions  of 
their  record  as  were  directly  in  point,  and  briefly  state  their  cases. 
On  motion,  the  association  adjourned  till  2  o^ clock  p.  m. 


AFTERNOON  SESSION. 


Association  called  to  order  by  the  president. 

On  motion  of  Mr.  Forster,  the  subject  of  the  <<  Submission  of 
Cases  to  the  Supreme  Court"  was  continued  for  discussion. 

Mr.  Jacobs  said  he  favored  oral  arguments  in  the  supreme  court; 
that  lawyers,  having  carefully  studied  their  cases,  could  present 
important  points  to  the  court  very  impressively. 

Mr.  Parsons  said  he  had  decided  ideas  regarding  oral  arguments. 
Without  them,  the  labor  of  courts  would  be  increased;  that  attor- 
neys must  have  time  to  properly  present  their  cases  or  leave  their 
business  half  done.  The  duty  of  an  attorney  was  to  convince  the 
court  that  he  was  right.  Let  the  court  know  exactly  what  the  case 
is;  there  was  no  better  way  to  bring  a  case  before  the  court  than 
by  oral  argument.  He  believed  attorneys  should  be  heard  as  well 
as  seen;  they  had  a  right  to  present  their  client's  case  fully. 

Mr.  AUyn  said  he  had  a  personal  preference  for  oral  argument; 
but  in  a  majority  of  states,  courts  are  limiting  arguments,  and  in 
many,  they  were  almost  wholly  eliminated. 

Judge  Murray,  of  Ohio,  by  request,  spoke  upon  the  subject,  and 
some  of  his  remarks  were,  that  in  Ohio,  where  oral  arguments  had 
been  quite  extensively  allowed,  as  a  result  the  courts  were  behind 
with  their  work;  and,  as  litigants  were  entitled  to  speedy  trials, 
and  that  limiting  oral  arguments  seemed  to  abridge  their  rights, 
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it  was  neceasaiy  to  do  so  in  order  to  traoBact  business  in  m  reason- 
able time. 

T.  N.  Allen  then  read  before  the  association  his  paper  on  the 
subject,  *  *'  Judicial  Legislation. ' '     (  See  Appendix. ) 

N.  T.  Caton  then  read  before  the  association  his  paper  on 
'^Pioneer  Judges  and  Lawyers."     (See  Appendix.) 

Judge  R.  A.  Ballinger,  for  the  Committee  on  Jurisprudence  and 
Law  Reform,  submitted  the  following  report: 

Mr.  Prendent  and  Gentlemen  of  the  AssodaUon  : 

On  the  subject  of  law  reform^  your  committee  beg  leave  to  out- 
line some  of  the  most  important  omissions  and  defects  appearing 
to  demand  legislative  consideration;  not,  however,  attempting  to 
go  further  than  to  advance  suggestions  relative  to  corrective  meas- 
ures, leaving  original  and  substantive  legislation  to  others  for  re- 
port and  recommendation. 

TKEASON. 

On  the  subject  of  treason  against  the  state,  no  statute  has  as  yet 
been  enacted  giving  force  to  and  punishment  for  the  violation  of 
article  1,  j$  27  of  the  state  constitution. 

CONTESTED   ELECTIONS. 

No  provision  exists  for  determining  contested  elections  for  state 
executive  officers,  such  as  governor,  secretary  of  state,  etc.,  as  con- 
templated by  article  3,  §  4  of  the  constitution.  Nor  is  there  any 
statute  providing  for  contests  concerning  other  than  county  or  pre- 
cinct officers. 

PASSES,  USE  OF  BY  PUBLIC  OFFICEBS. 

The  salutary  provision  of  the  constitution,  article  11,  §39,  pro- 
hibiting the  acceptance  of  passes,  etc.,  by  public  officers,  and  the 
mandate  to  the  legislature  <<  to  pass  laws  to  enforce  this  provision," 
have  been  practically  ignored,  and  as  a  prominent  member  of  the 
bar  expresses  it,  <*the  abuse  in  some  instances  cries  to  heaven." 

OWNEBSHIP   OP   LANDS   BY   ALIENS. 

The  ownership  of  lands  by  aliens,  as  limited  by  article  2,  §  33  of 
the  constitution,  possesses  no  legislative  interpretation  except  such 
as  may  be  found  in  the  inconsistent  and  mainly  obsolete  provisions 
of  g§  2955,  2956  of  1  HillU  Code,  which  were  enacted  before  the 
adoption  of  the  constitution. 


Digitized  by 


Google 


STATE  BAB  ASSOCIATION.  17 

NE  EXSAT  AND  ABRBST  AND  BAIL. 

The  statute  of  ne  exeaty  §  746  et  aeq.^  Code  of  Procedure,  does 
not  mppear  to  possess  any  legitimate  function  under  the  constitu- 
tion (article  1,  §  17);  and  the  statute  of  ^'Arrest  and  Bail,"  §228 
et  aeq,,  Code  of  Procedure,  should  be  reformed  to  meet  the  require- 
ments of  the  constitutional  prohibition  that  ''there  shall  be  no  im- 
prisonment for  debt  except  in  cases  of  absconding  debtors."   (Art. 

I,  §  17.)  The  only  portion  of  the  present  law  which  seems  to  per- 
form any  useful  purpose  is  that  for  the  qualification  of  sureties. 
These  sections  are  probably  in  force  to  sustain  the  many  provisions 
in  other  parts  of  the  code  declaring  that  sureties  shall  qualify  as  in 
''arrest  and  bail.  "Section  1484  et  aeq.y  justice's  practice  act,  are 
subject  to  the  same  objections. 

COUNTY   BOUNDABISS. 

The  boundaries  of  counties,  as  established  by  territorial  legisla- 
tion, present  many  defects,  causing  uncertainty  in  the  matter  of 
voting,  in  the  collection  of  public  revenues,  and  in  the  exercise  of 
jurisdiction  by  the  courts.  Along  the  Straits  of  San  Juan  de  Fuca, 
from  Cape  Flattery  to  Protection  Island,  the  boundaries  of  Clallam 
county  do  not  appear  to  extend  further  than  the  shore,  leaving  the 
territory  between  this  line  and  the  north  state  line  outside  the  juris- 
diction of  any  county  for  criminal  purposes,  and  the  same  is  largely 
true  of  JefEerson  county.  Other  difficulties  exist  in  connection  with 
boundaries  of  counties  in  other  portions  of  the  state.  It  is  difficult, 
however,  to  carry  out  corrective  legislation  on  this  subject  in  view 
of  the  constitutional  provision  requiring  a  general  law  for  chang- 
ing county  lines.     (Const.,  art.  1,  §28,  subd.  18.     See,'also,  art. 

II,  §3.) 

COUNTY   clerk's   RECORDS. 

It  is  generally  conceded  that  under  the  present  law  a  vast 
amount  of  superfluous  recording  is  required  of  the  clerk  of  the  su- 
perior court,  a  large  part  of  which  could  safely  be  omitted  at  a  sav- 
ing to  litigants  and  the  county.  It  has  been  recommended  that  the 
book  of  levies  and  the  final  record  be  abolished,  and  that  the  statute 
be  reformed  so  as  to  designate  the  keeping  of  such  records  only, 
specifying  them,  as  will  eliminate  all  unnecessary  labor  and  ex- 
penditure of  time  as  well  as  waste  of  books. 
—2 
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FORM  OF  OATH  OF  CORPORATE  TRUSTEES. 

The  incorporation  law,  §  1502  as  amended  by  the  Laws  of  1895, 
p.  61,  §1,  should  prescribe  the  form  of  oath  required  therein  of 
corporate  trustees.  The  omission  of  this  form  from  the  statutes 
has  probably  been  successful  in  bewildering  all  attorneys  drafting 
articles  of  incorporation  under  our  laws. 

JUDGES,  POWER   OF   WHEN   OUTSIDE    OF   DISTRICT. 

Judges  of  the  superior  court  should  be  given  the  express  author- 
ity to  make  ex  parte  orders  when  outside  their  own  judicial  districts 
in  matters  pertaining  to  actions  or  proceedings  in  their  own  court. 

COUNTY   COMMISSIONERS,  VACANCY. 

Section  274,  1  Hill's  Code,  as  amended  by  Laws  of  1893  (p.  34, 
-§  1 ),  relating  to  the  filling  of  vacancies  occurring  in  the  board  of 
county  commissioners,  should  be  amended  by  omitting  the  provision 
making  the  judge  of  the  superior  court  an  actor  in  that  connection, 
conforming  the  statute  to  the  requirement  of  article  11,  §  6  of  the 
constitution,  which  vests  the  authority  to  fill  such  vacancies  en- 
tirely with  the  board  of  county  commissioners. 

coroner's  bond  TO  SERVE  PROCESS. 

The  inconvenience  occasioned  by  the  necessity  of  the  coroner  to 
give  an  additional  bond  (§81,  Code  of  Proc.)  when  he  acts  as 
sherifE,  should  be  removed  and  protection  obtained,  if  necessary, 
by  increasing  the  amount  of  his  official  bond,  or  by  leaving  the 
amount  thereof  to  be  fixed  by  the  county  commissioners  or  superior 

court. 

,  justices'  jurisdiction. 

Section  25  of  the  Code  of  Procedure,  relating  to  jurisdiction  of 
justices  of  the  peace,  should  be  amended  by  striking  out  the  pro- 
vision relative  to  forcible  entry  and  detainer,  as  in  conflict  with 
article  4,  §  6  of  the  constitution.  The  jurisdiction  should  be  lim- 
ited to  misdemeanors,  where  fines  prescribed  by  statute  are  not 
greater  than  $100,  or  where  the  superior  court  has  not  exclusive 
jurisdiction,  and  also  except  as  to  municipal  ofEenses. 

CHANGE   OF   VENUE    IN   JUSTICE'S    COURT. 

Section  1468,  Code  of  Procedure,  and  §  1881  of  the  Code  of  1881, 
relating  to  change  of  venue  in  justice's  court,  should  be  consoli- 
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dated  and  reformed,  so  that  the  two  sections  may  be  given  force 
and  uncertainty  removed  as  to  what  the  procedure  is.  The  latter 
section  authorizes  changes  as  in  the  superior  court,  the  former  gives 
the  right  only  to  the  defendant  and  does  not  limit  the  number  of 
changes. 

justice's  execution  to  another  county. 

Section  1546,  Code  of  Procedure,  authorizing  justice's  execution 
to  be  reissued  by  a  justice  of  another  county  in  certain  cases  on 
effects  of  judgment  debtor  in  the  county  other  than  where  judgment 
is  rendered,  appears  to  be  of  no  force,  particularly  in  view  of  the 
law  (1893,  p.  65,  §§  2,  3,  4)  making  transcripts  from  justice's  to 
superior  court  of  same  efEect  as  judgment  of  superior  court,  as  exe- 
cution can  then  run  from  superior  court  direct. 

CIVIL   DISABILITIES    OP   MARRIED   WOMEN. 

So  much  of  §  954,  Code  of  Procedure,  which  disqualifies  married 
women  from  acting  as  executrix  or  administratrix,  classifying  their 
disability  with  that  of  idiots,  insane,  etc.,  and  §  889  and  that  part 
of  §  874  which  relates  to  married  women,  do  not  appear  to  be  in 
harmony  with  §  1409  of  1  Hill's  Code. 

FILING   PLEADINGS. 

The  provision  of  the  new  practice  act  of  1893  (p.  417,  §  37),  re- 
lating to  order  to  show  cause  why  adversary  should  not  file  plead- 
ings, etc.,  demands  an  amendment  by  adding  a  clause  substantially 
as  follows:  <<0r  grant  a  default  to  the  moving  party,  as  in  other 
cases  for  failure  to  plead." 

LIS   PENDENS. 

Section  17  of  the  Laws  of  1893,  p.  412,  authorizing  filing  of  lis 
pendens,  should  be  amended  to  permit  the  attorney  of  plaintiff  or 
defendant  to  file  the  notice  of  pendency  of  suit,  as  it  now  appears 
to  limit  the  right  to  plaintiff  or  defendant  personally. 

SBT-OFP. 

The  old  statutory  provisions  embraced  within  §§  806-813,  Code 
of  Procedure,  on  the  subject  of  set-off,  appears  to  be  amply  covered 
by  §  195,  Code  of  Procedure,  providing  for  counter-claim,  and  the 
former  should  be  specifically  repealed  to  add  certainty  to  the  method 
of  procedure. 
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SBCUBITT   FOB   OOSTS. 

Section  844,  Code  of  Procedure,  relating  to  eeourity  for  costs, 
shonld  be  made  effective  by  an  additional  provision  authorising  dis- 
missal of  action  on  failure  to  comply  with  order  for  security  within 
a  stated  period.     (See  Cal.  C.  C.  P.,  §  1037.) 

BOKDS  TINNXCESSABY,  WHEK. 

It  is  suggested  that  municipal  corporations  should  be  exempt 
from  the  necessity  of  giving  a  bond  in  attachment,  injunction  or 
other  proceeding,  where  bonds  are  required  of  private  parties. 

COMMENCEMENT   OF   ACTIONS. 

Section  122  of  the  Code  of  Procedure  should  be  amended  by 
striking  out  the  last  clause,  ''an  action  shall  be  deemed  commenced 
when  the  complaint  is  filed,"  as  the  same  is  confusing  and  in  con- 
flict with  later  provisions  on  the  same  subject  It  was  originally 
an  independent  section  and  has  no  logical  connection  with  the  sec- 
tion in  which  it  is  embraced. 


Section  520,  subdivisions  1  and  2,  Code  of  Procedure,  should  be 
amended  by  requiring  the  sheriff  to  issue  deed  within  five  days 
after  expiration  of  period  of  redemption,  in  order  that  this  section 
may  be  made  to  conform  to  the  provisions  of  §  513,  Code  of  Pro- 
cedure, making  one  year  limit  of  time  for  redemption. 

CONFIRMATION    OF    EXECUTION    SALES. 

Section  508  of  the  Code  of  Procedure,  relating  to  confirma- 
tion of  execution  sales,  should  be  redrafted,  omitting  the  word 
''term,"  and  providing  that  motion  for  confirmation  should  be 
required  to  be  entered  by  the  clerk  upon  "motion  docket"  for 
hearing  upon  the  second  motion  day  after  the  return  of  the  execu- 
tion, thus  giving  an  opportunity  for  objections  to  be  made  and 
heard. 

LIEN    OF   AWARD. 

Section  434,  Code  of  Procedure,  relating  to  judgment  on  award 
and  lien  thereof,  should  be  amended  so  as  to  require  the  filing  of 
the  judgment  with  the  county  clerk,  conforming  the  same  as  near 
as  may  be  to  the  act  of  1893,  relating  to  lien  of  other  judgments. 
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VACATION   OF   JUDQMBKTS. 

S«otion  1303y  Code  of  Procedare,  relmting  to  vacation  and  modi- 
fication of  judgments  shoald  be  amended  by  omitting  the  words, 
<< after  the  term  at  which  such  judgment  or  order  was  made/'  and 
fixing  a  specific  time  for  action  of  court  therein. 

APPEAL. 

It. is  suggested  that  the  appeal  law  be  modified  (Laws  of  1893, 
p.  130,  §  21)  regarding  exceptions  so  as  to  require  either  service  of 
proposed  findings  on  adversary  or  that  exceptions  should  be  deemed 
to  be  taken  thereto  by  operation  of  law;  and  that  the  requirement 
(Acts  of  1893,  p.  Ill,  §  — )  to  the  effect  that  court  must  sign  state- 
ment of  facts  as  presented  unless  prevailing  party  make  all  amend- 
ments consistent  with  truth,  be  modified  to  permit  the  court  to 
correct  the  same  and  tax  appellant  with  costs  of  amendment  which 
he  neglects  to  make  in  conformity  with  the  truth  of  the  matter. 

TBIAL — DISCHABGS   OF   JURY,  ETC. 

It  is  suggested  that  §  360,  Code  of  Procedure,  be  amended  by 
striking  out  the  last  clause,  relative  to  discharge  of  jury,  where  ill- 
ness, etc.,  has  reduced  number  of  jurymen,  and  providing  that  the 
jury  shall  not  be  discharged  except  where  a  less  number  than  ten 
remain  to  deliberate  upon  the  verdict,  so  as  to  conform  the  same  to 
the  new  principle  of  verdicts  on  agreement  of  ten  or  more  jurymen; 
and  that  §  368,  Code  of  Procedure,  be  amended  so  as  to  authorize 
the  court  to  take  a  '< recess"  instead  of  << adjourn,"  and  that  it  be 
permitted,  of  its  own  motion,  to  direct  a  sealed  verdict  to  be  re- 
turned. 

LIENS    ON    STEAMERS. 

The  statute  relating  to  liens  on  steamers  and  other  water-craft 
should  be  redrafted  to  make  it  conform  to  the  changed  condition 
consequent  upon  the  adoption  of  the  constitution. 

INSANE    CRIMINALS. 

Section  1323,  Code  of  Procedure,  should  be  amended,  requiring 
the  incarceration  of  a  prisoner  in  the  insane  asylum,  etc.,  on  his 
discharge  upon  that  plea  in  a  criminal  prosecution.  (See  Cal.  P. 
C.  §1167.) 
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DEPOSITIONS    IN   CRIMINAL   CASES. 


Section  1362,  Code  of  Procedure,  should  be  amended  by  striking 
out  the  proviso  authorizing  the  use  of  depositions  in  criminal  trials 
as  being  unconstitutional.  (See  5  W.  499;  8  W.  584;  Const.,  arti- 
cle 1,  §  22 ),  and  the  latter  part  of  section  1596,  relating  to  deposi- 
tion, is  subject  to  the  same  objection.  (Cal.  Const,  article  1,  §  13, 
specially  authorizes  such  legislation,  but  the  Constitution  of  Wash- 
ington does  not.) 

DISPOSITION   OF   FINES. 

Section  1335,  Code  of  Procedure,  and  §  3054,  Hill's  Code,  pro- 
viding that  all  fines  shall  be  paid  into  the  county  treasury  for  the 
use  of  the  county,  is  in  conflict  with  numerous  special  provisions 
directing  fines  in  particular  cases  to  be  paid  into  the  treasury  for 
the  use  of  the  << school  fund,"  etc. 

The  law  on  the  subject  of  escheates  is  not  sufficiently  provided 
for. 

The  revenue  laws  should  be  reformed  to  make  them  more  eco- 
nomical and  efficient. 

Numerous  other  defects  which  are  proper  subjects  for  reform 
legislation  have  been  called  to  the  attention  of  your  committee, 
but  were  not  deemed  of  sufficient  importance  to  detail  in  this  re- 
port. Tour  committee  is  also  conscious  that  it  does  not  possess 
the  prescience  to  have  found  all  the  omissions  and  incongruities 
existing  in  our  laws,  and  therefore  submits  this,  not  as  an  attempt 
to  give  an  exhaustive  outline  of  necessary  reforms,  but  a  mere 
superficial  statement  of  some  of  the  most  glaring  defects. 

It  is  recommended  that  statute  in  relation  to  disbarment  and  sus- 
pension of  attorneys  be  broadened  in  its  scope  to  include  cases  of 
breaches  of  professional  conduct,  such  as  the  improper  withholding 
of  funds  or  property  belonging  to  clients. 

R.  A.  Ballinger, 
George  Turner, 
J.  A.  Shackleford, 
Wallace  Mount, 
John  B.  Allen. 
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Samuel  R.  Stem,  chairman  of  Committee  on  Commercial  Law, 
submitted  the  following  report: 

Tacoma,  July  14,  1896. 
Mon.  Charles  S.  Fogg^  I^'esident  Washington  State  Bar  Associ- 
ation: 

Deab  Sir — No  reply  has  heretofore  been  sent  to  your  notifica- 
tion of  the  15th  ult.,  for  the  reason  that  I  have  communicated  with 
my  associates  upon  the  Committee  on  Commercial  Law,  with  the 
hope  of  receiving  from  them  some  suggestions  to  be  embodied  in  a 
report.  I  have  not  heard  from  them,  however,  with  the  exception 
of  Judge  McClinton,  whose  reply  I  annex  hereto.  I  had  hoped 
that  the  custom  habitually  indulged  in  by  the  standing  committees 
of  our  Association  would  find  an  exception  this  year,  at  least,  in  our 
committee,  for  there  is  much  that  can  be  suggested  respecting  the 
commercial  laws  of  our  state.  These  laws  now  embody  such  a  va- 
riety of  subjects,  that  almost  every  matter  that  is  brought  to  our 
attention  as  lawyers  is  tinctured,  at  least,  with  a  << commercial  law" 
aspect. 

That  the  attachment  law,  which  permits  the  affiant,  in  almost 
every  instance,  to  commit  wholesale  perjury,  and  which  does  not 
compel  him  to  state  the  facts  by  reason  of  which  he  claims  fraud, 
non-residence  or  any  other  allegation  which  the  statute  contem- 
plates, needs  amendment,  so  as  to  conform  more  nearly  to  the 
statutes  of  other  states  which  have  proven  more  efficacious,  goes 
almost  without  saying. 

That  the  distinction  between  injunctions  and  restraining  orders 
should  be  abolished,  would  seem  advisable.  That  a  statute  should 
be  passed  defining  carefully  and  clearly  the  rights  of  husband  and 
wife  respecting  community  property  and  their  liability  upon  writ- 
ten instruments,  seems  worliiy  of  recommendation.  It  would  also 
seem  advisable  that  an  act  be  passed  providing  for  the  entry  of 
judgment  by  the  clerk  in  default  cases  upon  written  instruments 
for  the  payment  of  money  only,  without  the  interposition  of  the 
court,  and  especially  where,  as  in  Spokane,  the  court  takes  a  vaca- 
tion for  two  months;  the  judges  agreeing  meanwhile  not  to  grant 
default  judgments,  thus,  at  times,  depriving  a  creditor  of  rights 
which  should  not  be  abridged. 

The  right  of  trial  of  summary  proceedings  in  the  superior  court, 
which  should  properly  be  brought  in  the  justice  court,  is  a  matter 
that  should  also  receive  the  attention  of  the  next  legislature. 

These  are  but  a  few  of  the  subjects  which,  perhaps,  cOme  within 
the  term  << commercial  law"  and  affecting  the  business  community 
to  a  considerable  extent,  which  occur  to  me  at  this  moment,  and 
which  could  properly  be  delegated  to  a  committee  of  the  Bar  Asso- 
ciation, whose  duty  it  should  be  to  attend  the  session  of  the  next 
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legislature,  to  give  aid  and  oonnsel  to  the  oommittee  having  in 
oharge  the  legislation  affecting  these  and  kindred  subjects.  If  our 
Association  would  aid  in  the  passage  of  only  one  good  act,  or  in 
the  amendment  of  an  existing  bad  act,  it  would  at  least  have  done 
something  more  than  listen  to  able  papers  and  enjoy  the  festivities 
arranged  by  the  cities  entertaining  the  members  of  our  Association, 
and  thus  serve  one  of  the  purposes  for  which,  I  believe,  the  Asso- 
ciation was  organized. 

Faithfully  yours,  Samuel  R.  Stebn. 

On  motion,  the  Association  adjourned  until  10  a.  m.  to-morrow. 

N.  S.  Porter, 

Secretary. 
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SECOND  D^Y. 


Tacoma,  Washington,  July  16,  1896. 

Association  called  to  order  at  10  a.  m.,  President  Fogg  in  the 
chair. 

An  invitation  was  extended  to  the  Association  by  the  bar  of 
Pierce  county  to  join  in  an  excursion  on  the  Sound  and  to  partici- 
pate in  a  supper  and  clam  bake  on  the  beach,  on  the  afternoon  of 
the  IVth. 

On  motion,  the  invitation  was  accepted. 

Mr.  C.  £.  Shepard,  for  the  Committee  on  Uniformity  of  State 
Laws,  submitted  the  following  report,  which  was,  on  motion  of 
Mr.  Forster,  adopted: 
.    The  Committee  on  Uniform  State  Laws  respectfully  reports: 

.  In  the  early  history  of  the  United  States,  and  until  a  consider- 
able amount  of  inter-state  business  arose,  little  inconvenience  was 
caused  by  the  diversities,  often  wide  and  startling,  between  the 
laws  of  different  states  pertaining  to  private  rights.  But  with  the 
increasing  and  of  late  years  enormous  amount  of  inter-state  dealings 
of  every  character,  involving  legal  rights  and  duties,  a  growing  de- 
gree of  inconvenience  has  been  felt.  This  is  the  case  not  only  in 
matters  of  form,  such  as  the  execution  and  acknowledgment  of 
deeds,  the  execution  of  wills,  the  forms  of  conveyances  and  other 
solemn  acts,  the  need  of  seals  and  witnesses,  but  in  matters  of  sub- 
stance too,  «uch  as  the  validity  and  effect  of  conveyances,  or  of 
certain  forms  of  covenants,  the  liabilities  of  sundry  parties  to  com- 
mercial paper,  weights  and  measures,  and  other  subjects  of  every- 
day occurrence  and  moment  to  the  lawyer,  the  banker,  the  farmer, 
and  the  merchant.  In  consequence  there  has  gradually  grown  up 
a  decided  opinion,  naturally  strongest  among  the  bar,  but  shared 
in  by  the  more  intelligent  business  men,  in  favor  of  a  concerted 
movement  for  uniformity  of  law  throughout  the  union  on  those 
topics  on  which  it  was  feasible  and  desirable  that  the  statute  law 


Digitized  by 


Google 


26  PROCEEDINOS, 

should  be  exactly  alike  in  every  state.  The  peculiar  character  of 
our  federal  system,  with  its  twofold  sovereignty  and  partition  of 
the  total  subject  matter  of  law  between  one  sovereign  over  the 
whole  country  on  the  one  hand  and  on  the  .other  forty  or  fifty  sov- 
ereigns over  portions  of  it,  presented  two  obstacles,  however,  to  the 
easy  and  speedy  enactment  of  such  uniformity,  which  at  first  seemed 
to  be  insuperable,  and  to  condemn  the  plan  as  impracticable,  how- 
ever desirable.  The  first  obstacle  was  the  impossibility,  under  the  ■ 
federal  constitution,  of  procuring  such  legislation  by  congress  on 
most  of  the  subjects  on  which  diversity  existed  but  uniformity  was 
desirable,  because  they  were  not  of  federal  cognizance;  and  yet 
congress  was  the  one  body  which  (constitutional  questions  aside) 
could  establish  the  reign  of  uniformity.  A  little  consideration 
showed  that  without  a  total  change  in  the  federal  structure  and  a 
breaking  down  of  state  lines  (or  of  what  still  remains  of  them)  no 
such  scheme  of  legislation  by  congress  was  permissible.  An  <'up 
to  date"  illustration  of  this  idea  is  afforded  by  Col.  Pope,  of  bicy- 
cle fame,  of  whom  probably  several  members  of  this  Association 
have  heard,  and  the  movement  started  by  him  a  few  years  ago  to 
have  the  United  States  take  charge  of  all  the  highways  of  the 
country  and  construct  good  roads,  not  merely  from  state  to  state, 
but  from  town  to  town.  Now  Col.  Pope,  while  doubtless  a  great 
wheelman,  is  not  a  great  constitutional  lawyer;  and  although  his 
plan  was  received  with  becoming  enthusiasm  by  the  ardent  disciples 
of  the  flying  wheel,  it  did  not  evoke  the  support  of  those  lawyers 
who  read  the  constitution  with  care.  And  your  committee,  or  at 
least  that  fraction  of  it  which  is  addicted  to  the  wheel,  cannot  help 
but  feel  that  a  ride  on  Col.  Pope's  congress- built  roads,  however 
pleasant  from  the  stand-point,  or  sitting-point,  of  a  cyclist,  would 
be  a  ride  on  <<The  Boad  to  Ruin"  of  the  federal  system  which  all 
lawyers  and  patriots  should  strive  to  preserve  essentially  intact 

Congressional  aid  to  uniformity  then  being  impossible,  the  other 
obstacle  alluded  to  was  the  difficulty  of  procuring  such  action  by 
so  many  commonwealths  of  varying  politics,  history,  traditions  and 
opinions,  and  this  seemed  for  a  time  to  render  it  impracticable.  A 
plan  has  been  evolved,  however,  and  carried  a  considerable  distance 
toward  complete  success,  largely  through  the  efforts  of  the  Ameri- 
can Bar  Association,  by  which  commissioners  are  appointed  from 
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the  several  states,  who  convene  annually,  discuss  the  subjects  on 
which  uniformity  is  desired,  and  the  form  of  the  proposed  statutes, 
and  if  they  can  agree  recommend  back  to  their  respective  states  the 
passage  of  such  a  statute.  Of  course,  the  state  by  their  appoint- 
ment is  not  bound  to  accept  any  recommendation  of  the  convention; 
the  action  of  the  convention  does  not  bind  anyone,  even  its  own 
members,  and  nothing  but  entire  unanimity  as  the  outcome  of  the 
debates  on  a  topic  is  of  any  efEect.  When  such  unanimity  is  ob- 
tained as  is  likely  to  be  permanent,  as  shown  by  a  unanimous  vote 
of  the  commissioners  at  two  successive  conventions,  the  proposed 
statute  is  recommended  for  passage  to  the  several  states.  Even 
then,  of  course,  the  recommendation  has  only  a  moral  weight,  and 
the  bill  may  be  rejected  or  amended;  but  enactment  in  any  but  the 
exact  form  recommended,  literaHm  et  punctuatim^  is  very  unde- 
sirable, as  destructive  so  far  of  the  very  uniformity  which  is  sought 
for.  Hitherto,  over  twenty  states  have  appointed  such  commis- 
sioners, who  have  held  several  conventions  and  accomplished  much 
useful  preliminary  work  in  discussing  the  limits  of  desirable  and 
undesirable  uniformity,  mapping  out  the  field,  and  drafting  a  few 
simple  statutes  on  the  subjects,  chiefly  of  form,  on  which  uniformity 
is  most  desirable  and  unanimity  is  most  probable.  Their  enactment 
by  several  states  in  the  near  future  is  expected;  and  as  the  utility 
and  wisdom  of -such  statutes  is  experienced,  a  nearer  approach  to 
their  universal  adoption  will  be  made.  The  statutes  creating  such 
commissioners  provide  for  their  appointment  by  the  governor  by 
and  with  the  advice  and  consent  of  the  senate.  In  some  cases  their 
expenses  are  provided  for,  but  in  none  is  any  compensation  allowed. 
Tour  committee  assumes,  without  argument,  the  great  desirability 
of  uniformity  of  law  throughout  the  union  on  subjects  of  the  gen- 
eral nature  above  indicated,  and  which  are  solely  matters  of  state 
cognizance,  and  the  feasibility  of  the  plan  outlined.  Such  a  report 
as  this  is  hardly  the  place  for  elaborate  argument  in  favor  of  these 
views,  but  only  for  an  expression  of  the  committee's  conclusions. 
And  if  such  scheme  of  uniform  state  legislation  is  desirable,  it  is 
equally  desirable  that  this  state  should  take  its  part  in  the  actual 
work  of  procuring  it,  and  that  the  bar  of  this  state  should  bear  its 
honorable  part  in  the  deliberations  of  the  commissioners,  have  its 
due  influence  in  their  conclusions,  and  thereby  render  another  of 
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those  Yoluntary,  ancompensated  and  anselfish  services  to  the  public 
which  are  the  noblest  obligations  imposed  on  as  by  oar  profession. 
The  committee,  therefore,  recommends  the  passage  of  the  following 
resolution: 

JResolvedj  That  this  Association  heartily  favors  the  movement  for 
uniform  state  legislation  within  such  limits  as  shall  after  further 
study  and  experience  of  the  subject  seem  wise  and  feasible;  and  it 
looks  with  interest  on  the  progress  which  the  movement  has  hitherto 
made,  and  hereby  recommends  to  the  legislature  of  this  state  the 
creation  and  appointment  of  commissioners  in  behalf  of  this  state, 
who  shall  be  empowered  to  represent  it  at  the  conventions  of  com- 
missioners of  the  several  states  on  that  subject. 

Respectfully  submitted.  Charles  E.  Shepard, 

E.  W.  Taylor, 
S.  J.  Chadwick, 
W.  J.  C.  Wakefield, 
Will  H.  Thompson. 

Emmett  N.  Parker,  judge  of  the  superior  court  of  Pierce  county* 
then  read  before  the  Association  his  paper  on  << Probate  Law." 
(See  Appendix.) 

Mr.  Arthur  moved  that  Judges  Parker  and  Ballinger  be  ap- 
pointed a  committee  to  prepare  a  bill  amendatory  of  our  probate 
law,  to  be  introduced  at  the  next  session  of  the  state  legislature. 

Mr.  Robertson  moved  to  amend  so  that  the  committee  should 
consist  of  five,  viz. :  Judges  Parker,  Ballinger,  Langley,  Moore  and 
Graves. 

Amendment  carried. 

Mr.  Shepard  moved  that  when  the  bill  was  prepared  it  be  printed 
with  the  proceedings. 

Motion  lost. 

On  motion,  the  Association  adjourned  till  1:30  p.  m. 
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AFTERNOON  SESSION. 


July  16,  1896,  1:80  p.  m. 

AsBOoiation  called  to  order.     President  Fogg  in  the  ohair. 

George  Donworth  then  read  before  the  Association  his  paper  on 
''Corporations."     (See  Appendix.) 

Short  discussions  were  had  upon  the  subject  by  J.  J.  McGilvra 
and  Thomas  H.  Shepard  of  Seattle. 

R.  S.  Holt  then  read  before  the  Association  his  paper  on  ''Con- 
tributory Negligence. ' '     (  See  Appendix. ) 

Short  discussions  were  had  upon  the  subject  of  this  paper  by  D. 
E.  Baily  and  others. 

James  Z.  Moore,  judge  of  the  superior  court  of  Spokane  county, 
then  read  before  the  Association  his  paper  on  the  subject  of  "Land- 
lord and  Tenant."     (See  Appendix.) 

The  discussion  of  the  subject  of  this  paper  was  participated  in 
by  Messrs.  Parker  and  Parsons  of  Tacoma,  Hoyt  and  Jacobs  of  Se- 
attle, and  others.  The  arguments  were  principally  for  and  against 
the  provisional  remedy  afforded  by  the  statute. 

Alfred  Battle  then  read  before  the  Association  his  paper  on  the 
subject  "Record  Notice  and  Curative  Acts."     (See  Appendix.) 

After  some  discussion  upon  the  subject  of  this  paper,  on  motion 
of  Mr.  Forster,  the  Association  adjourned  until  9:30  a.  m.  to- 
morrow. N.  S.  POBTEB, 

Secretary. 
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THIRD  T>Arsr. 


Tacoma,  July  17,  1896, 
9:30  A.  M. 
Association  called  to  order.     President  Fogg  in  the  chair. 
The  Committee  on  Obituaries  submitted  the  following  report, 
which  was,  on  motion,  adopted: 

Mr.  President: 

Tour  Committee  on  Obituaries  submit  this,  their  annual  report: 
During  the  past  year,  two  members  of  this  Association  have  been 
transferred  from  this  to  the  life  beyond.  B.  F.  Dennison,  the  first 
president  of  this  Association,  was  bom  in  Burke,  Caledonia  county, 
Vermont,  in  1820,  and  died  at  his  home  in  Olympia  on  April  ^6, 
1896.  He  crossed  the  plains  for  California  in  1849,  came  to  Puget 
Sound  and  settled  at  Port  Townsend.  He  served  two  terms  in  the 
legislature  of  the  Territory  of  Washington,  being  president  of  the 
council  in  1867.  In  1868  he  was  appointed  associate  justice,  and 
in  1869  chief  justice  of  the  supreme  court  of  the  territory  by  Presi- 
dent Grant.  He  resigned  that  position,  however,  a  year  later,  and 
resumed  the  practice  of  law,  which  he  continued  up  to  the  time  of 
his  death. 

Adolph  Max  Scheel  Hilgard  was  bom  in  Belleville,  Illinois,  Sep- 
tember 8,  1870,  and  died  at  Spokane,  Washington,  April  3,  1896. 
He  graduated  from  Smith's  Academy  in  St.  Louis,  Mo.,  in  1886. 
Graduated  from  the  St.  Louis  Law  School  in  1890.  Admitted  to 
practice  law  in  the  supreme  court  of  Illinois  in  January,  1892. 
Later,  in  1892,  he  located  in  Spokane.  He  joined  this  Association 
July  17,  1895.  N.  S.  PoBTKB, 

RiCHABD    W,  NUZUM. 

£x-Judge  Orange  Jacobs  then  delivered  the  following  eulogy  on 
the  character  and  attainments  of  the  late  ez-Judge  Dennison. 

When  one  whose  voice  we  have  often  heard  in  persuasive  argu- 
ment, in  earnest  counsel  and  in  authority  from  the  Bench,  passes 
from  us  to  the  mysterious  unknown,  it  is  well  for  us  surviving  to 
cease  for  a  while  earthly  conflicts  that  we  may  contemplate  the  life 
and  character  of  our  departed  brother.     The  mournful  office  I  have 


Digitized  by 


Google 


STATE  BAR  ASSOCIATION.  31 

to  perfprm  today  is  not  alone  one  of  panegyric  and  eulogy,  but 
with  love  and  charity,  impinging  even  on  the  domain  of  oblivion, 
it  is  our  office  to  present,  so  far  as  we  may  be  able,  a  just  concep- 
tion of  the  life  and  character  of  the  departed.  Judge  Dennison 
departed  this  life  at  Olympia  on  the  16th  of  April,  1896,  in  the 
seventy-sixth  year  of  his  age.  Although  he  was  more  than  three 
score  and  ten,  the  lapse  of  years  had  not  enervated  his  intellectual 
powers  nor  dimmed  his  mental  vision.  Up  to  his  last  sickness  his 
step  was  firm  and  steady  although  not  so  elastic  as  in  manhood's 
prime,  and  his  tall,  slim  form  was  as  erect  as  in  former  years.  The 
following  is  a  brief  biographical  sketch  of  his  eventful  life  and 
career: 

Benjamin  F.  Dennison  was  bom  in  Burke,  Caledonia  county,  Ver- 
mont, in  1820.  He  was  fitted  for  college  at  the  Newbury  Methodist 
university,  and  graduated  in  1845  from  Dartmouth  college.  During 
the  <<  Tippecanoe"  campaign  in  1840,  though  not  old  enough  to 
vote,  he  was  an  active  member  of  the  Whig  political  club  of  his 
college,  and  was  a  participant  in  the  county  and  state  demonstra- 
tions and  had  the  pleasure  of  listening  to  the  speeches  of  Webster, 
Choate,  Johnson  and  other  great  orators  of  that  period.  After  his 
graduation  he  went  to  Akron,  Ohio,  and  engaged  in  reading  law 
which  he  continued  at  Cleveland  in  the  office  of  Reuben  Wood,  who 
was  subsequently  elected  supreme  judge  and  governor  of  the  state, 
and  was  admitted  afterwards  to  practice  in  the  court  of  common 
pleas  and  in  the  supreme  court  in  1848. 

He  then  opened  an  office  for  the  purpose  of  practicing,  but  upon 
the  discovery  of  gold  in  California,  imbued  with  the  spirit  of  ad- 
venture, he  joined  a  company  of  seven  young  men,  who  proceeded 
to  Louisville  and  purchased  a  prairie  outfit,  with  mule  teams,  in 
the  spring  of  1849,  started  across  the  plains  for  California.  Being 
inexperienced  in  prairie  travel,  their  teams  soon  became  exhausted 
from  too  rapid  driving,  and  by  making  haste  in  the  start  their  ar- 
rival in  California  was  much  delayed.  They  were  attacked  by 
hordes  of  Indians,  and  only  saved  from  massacre  by  reaching  a 
camp  of  emigrants.  About  500  miles  out  from  Sacramento  they 
were  ambushed  in  the  night,  robbed  of  their  moles  and  left  almost 
destitute.  They  then  made  small  packs  of  their  remaining  supplies, 
and  ^ch  with  one  blanket  set  forth  on  foot.     The  Digger  Indians 
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gave  them  much  trouble  at  night,  and  though  oaught  in  the  moun- 
tains in  snow,  they  dared  not  make  fires  for  fear  of  the  Indians. 
With  scanty  supplies  of  food  and  clothing  they  were  miserable  in* 
deed.  Their  food  ultimately  gave  out,  and  for  three  days  they 
lived  on  sugar  and  water  alone.  Six  months  were  consumed  in 
this  weary  journey,  and  they  arrived  in  the  Sacramento  valley  in.  a 
half  starved  condition,  with  only  their  clothes  upon  their  backs, 
financially  <<dead  broke,"  even  pawning  a  revolver  for  a  square 
meal. 

Mr.  Dennison  began  mining  upon  the  south  fork  of  American 
river,  but  soon  contracted  fever  and  ague  and  became  unfit  for  la- 
bor. He  then  went  to  Sacramento  and,  after  recuperating,  pre- 
sented a  letter  of  credit  which  he  brought  from  New  York  city, 
drawn  upon  Simmons  &  Hutchinson,  merchants  of  that  city.  After 
he  had  described  his  condition  and  circumstances,  Mr.  Hutchinson 
gave  him  $50  and  an  order  for  a  bill  of  goods,  which  he  advised 
him  to  take  to  Marys ville  and  sell,  that  being  a  central  point  for 
miners.  He  followed  this  advice  and  with  $200  worth  of  sugar, 
bacon  and  camp  supplies  he  hired  a  boat  and  two  men  to  take  him 
to  that  place.  Accomplishing  his  journey,  his  stock  was  quickly 
sold  at  100  per  cent,  profit,  and  he  thus  raised  his  first  stake.  Re- 
turning to  Sacramento  and  paying  his  bills,  he  then  went  to  San 
Jose  for  his  health,  and  after  gaining  a  little  strength  he  hired  two 
Indians  and  went  to  the  Mariposa  mines,  where  he  was  successful, 
though  unable  to  do  anything  himself.  After  about  two  months, 
he  went  to  Los  Angeles,  then  a  city  of  adobe  houses  and  vineyards. 
He  engaged  in  the  practice  of  law,  was  elected  one  of  the  three 
county  judges,  and  also  engaged  in  the  wholesale  grocery  and  hard- 
ware business,  under  the  firm  name  of  Childs,  Hicks  <fe  Dennison, 
and  continued  business  for  two  years,  realizing  very  large  profits. 
He  then  sold  out  and  by  private  carriage  drove  north  with  a  view 
of  returning  to  Ohio,  but  upon  arriving  at  Stockton  and  learning 
that  cholera  was  very  fatal  upon  the  isthmus,  he  changed  his  plans 
and  sailed  for  the  Hawaiian  islands,  taking  with  him  a  quantity  of 
California  saddles,  bridles,  etc.,  for  sale.  These  sold  rapidly  in  the 
market  of  Honolulu,  paying  a  very  handsome  profit  and  affording 
him  a  considerable  amount  of  ready  cash.  The  opportunity  Judge 
Dennison  improved,  and  returning  to  San  Francisco,  sold  his^rafts 
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at  a  premiam,  thus  converting  his  pleasure  trip  to  one  of  consider- 
able profit  Jadge  Dennison  then  located  in  Monterey  and  resumed 
the  practice  of  his  profession  in  the  courts  of  that  city,  Santa  Cruz 
and  San  Jose. 

In  1858  Judge  Dennison  came  to  Puget  Sound  and  located  at 
Whatcom,  which  was  then  a  settlement  of  8,000  people  living  in 
tents,  awaiting  the  opening  of  the  trail  to  the  Fraser  river  mines. 
The  road  was  subsequently  declared  impracticable,  and  the  people 
dispersed,  many  going  to  Victoria  and  advancing  by  water.  The 
judge  opened  his  office  and  engaged  in  practice,  meeting,  among 
others,  Mike  Simmons,  the  old  Indian  agent;  E.  C.  Fitzhugh,  who 
was  subsequently  appointed  district  judge  of  Washington  Terri- 
tory, and  Col.  B.  F.  Shaw,  now  of  Vancouver.  With  the  scattering 
of  the  miners  Whatcom  became  very  quiet,  and  Judge  Dennison 
removed  to  Port  Townsend  and  established  a  home  and  continued 
his  profession.  In  1868  he  was  appointed  territorial  associate 
judge,  and  in  1869  territorial  chief  justice  by  President  Grant,  but 
after  one  year  resigned  to  follow  his  large  and  lucrative  practice  as 
an  attorney  for  the  representative  mill  companies  then  located  upon 
the  Sound.  About  1870  the  judge  moved  to  Olympia;  subse- 
quently to  Portland,  where  he  practiced  in  partnership  with  Gov. 
A.  C.  Gibbs  for  two  years,  and  then  to  Vancouver,  where  he  fol- 
lowed a  general  practice  until  1889.  In  1889  the  judge  returned 
to  Olympia,  and  devoted  his  time  to  cases  in  the  federal  and  su- 
preme courts,  through  which  he  has  carried  many  intricate  and 
complex  cases  to  a  successful  termination. 

The  first  suit  ever  brought  in  the  territory  to  establish  the  right 
of  dower  was  brought  by  Judge  Dennison  before  Judge  William 
Strong,  in  behalf  of  Mrs.  Eby,  widow  of  Col.  Eby,  collector  of  cus- 
toms, who  was  massacred  on  Whidby  Island  by  the  Northern  In- 
dians. The  judge  defended  the  widow's  rights  and  established  her 
claim,  and  the  correctness  of  that  decision  has  never  been  called  in 
question.  Commencing  his  political  life  as  a  Whig,  Judge  Denni- 
son afterwards  joined  the  Republican  party,  and  ever  continued 
one  of  its  earnest  and  faithful  adherents.  He  served  two  terms  in 
the  territorial  legislature,  one  term  as  president  of  the  council  and 
one  in  the  lower  house. 

I  distinctly  remember  the  first  time  I  met  Judge  Dennison.     It 
—8 
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was  at  Oljmpia  in  July,  1869.  I  had  just  arrived  in  the  territory 
and  was  a  stranger  to  everybody.  I  learned  that  my  chief  was  in 
town  and  I  called  at  his  rooms — introducing  myself.  The  recep- 
tion was  dignified,  and  I  thought,  a  little  cold  and  formal.  During 
our  conversation,  he  being  an  old  practitioner  in  the  territory,  I 
ventured  to  ask  the  mode  of  procedure  in  certain  stages  of  a  law- 
suit. He  answered  that  there  was  no  uniform  practice,  but  that 
every  district  judge  was  a  law  unto  himself  in  that  regard;  and  he 
added,  *<as  you  came  from  Oregon,  I  suppose  the  Oregon  practice 
will  prevail  in  your  district."  There  was,  I  thought,  a  tinge  of 
impatience  as  well  as  a  mild  protest  in  this  remark.  I  ventured  to 
itsk  him  if  I  was  to  understand  his  remark  as  a  reminiscent  sarcasm 
or  the  statement  of  a  fact.  He  looked  at  me  sharply  and  quickly, 
and  then  in  his  deliberate  manner  declared  it  to  be  the  statement 
of  a  fact.  I  departed  without  the  highest  opinion  of  his  social 
qualities,  but  favorably  impressed  with  his  qualifications  as  a  judge 
and  his  ability  as  a  lawyer.  From  that  time  on  till  the  day  of  his 
death  our  acquaintance  was  intimate  and  continuous.  Judge  Den- 
nison,  in  his  friendships  and  his  enmities  in  social  life,  as  well  as 
his  intercourse  with  bench  and  bar,  was  never  demonstrative.  He 
was  dignified,  unimpassioned,  taciturn  and  reflective.  The  current 
of  his  affections,  as  well  as  his  enmities,  ran  deep  and  noiseless. 
He  was  a  true  friend,  a  good  hater,  but  did  not  publish  either  fact 
to  the  world.  When  you  broke  through  the  social  ice  incrustation 
by  which  he  was  seemingly  surrounded,  you  felt  the  genial  warmth 
of  his  inner  nature  and  the  fidelity  of  his  friendship.  He,  as  a 
man,  was  distinguished  by  an  intensified  individuality.  Seemingly 
cold,  unsympathetic  and  distant,  he  was  ever  ready  to  respond  to 
the  voice  of  charity  and  the  pleas  of  the  needy,  but  he  never  let  his 
right  hand  know  what  his  left  hand  did.  Judge  Dennison  was  a 
silent,  contemplative  and  reflective  man.  There  was  to  him  a 
pleasure  in  the  pathless  woods  —  a  rapture  on  the  lonely  shore — 
society  where  none  intrudes,  by  the  deep  sea,  and  music  in  its  roar 
— hence  he  spent  many  happy  hours  and  pleasant  days  in  the  con- 
tinuous woods,  and  was  as  well  acquainted  with  the  habits  and  ac- 
customed haunts  of  its  timid  denizens  as  Judge  Catron,  formerly 
of  the  supreme  court. 

But  it  was  as  a  judge  and  lawyer  that  the  life  and  character  of 
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Judge  Dennison  most  oonoerns  us.  His  career  as  judge  was  brief 
aiid  ended  in  an  anfortanate  conflict  between  him  and  the  legisla- 
ture. The  legislature  unjustly  attempted  to  strip  him  of  power 
and  virtually  sent  him  into  judicial  banishment.  I  urged  him  to 
disregard  these  legislative  mandates  and  to  hold  the  courts  in  his 
district  but  he  refused.  This  action  of  the  legislature  combined 
with  his  masterly  inactivity  was  anything  but  pleasant  for  me,  for 
it  compelled  me  to  hold  the  courts  in  the  second  as  well  as  the 
third  judicial  district.  This  condition  of  things  could  not  last, 
and  President  Grant  deeming  that  his  usefulness  as  judge,  whether 
rightfully  or  wrongfully,  had  been  destroyed,  removed  him  and  the 
speaker,  without  any  solicitation  of  his  and  without  any  participa. 
tion  in  the  unfortunate  conflict,  was  promoted  and  Judge  Greene 
was  appointed  my  successor. 

Judge  Dennison  immediately  opened  an  office  at  Port  Townsend 
and  entered  upon  the  practice  of  his  profession.  Wherever  known 
he  was  rightfully  acknowledged  as  a  safe  counsellor  and  an  able 
advocate.  His  mind  acted  slowly  but  surely.  On  account  of  the 
slowness  of  mental  action  he  was  in  the  practical  conduct  of  a  law 
suit  sometimes  put  to  a  disadvantage,  on  minor  points  at  least, 
when  his  competitor  possessed  a  quicker  and  more  unscrupulous 
mentality.  In  other  words,  in  law  as  an  art,  Judge  Dennison  had 
many  equals,  but  in  law  as  a  science,  he  had  few  superiors.  This 
fact  or  difference  is  everywhere  recognized  in  the  profession.  The 
one  is  the  lawyer,  the  other  the  practitioner.  The  one  gives  the 
diagnosis  of  the  case,  the  other  administers  the  medicine.  The  one 
is  the  real  power  behind  the  throne,  the  other  the  apparent  pos. 
sessor  of  that  power  outside  the  profession  is  usually  the  recipient 
of  all  the  honors. 

Judge  Dennison,  as  I  have  remarked,  was  a  safe  counsellor,  and 
when  the  facts  were  admitted  or  refined  by  reflection  or  eliminated 
by  analysis,  was  an  advocate  of  rare  powers  of  persuasion  and 
argument.  He  possessed  the  ability  to  state  a  legal  proposition 
with  its  exceptions  and  limitations,  if  any,  in  such  pure  and  accu- 
rate language  that  few,  if  any,  of  his  compeers  possessed.  When 
fully  prepared,  his  logical  force  and  earnestness  commanded  and 
held  Uie  atten4iion  of  the  court  and  the  bar.  Some  of  the  finest 
legal  arguments  heard  by  me  while  on  the  bench  were  made  by  our 
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departed  brother.  His  directness  was  constitutional.  He  was  not 
a  man  of  side  issues.  He  dwelt  in  the  domain  of  legal  principles. 
He  belieyed  in  carrying  out  these  principles  .to  their  logical  results. 
He  had  no  tolerance  for  that  system  of  legal  shamming  that  impales 
rights  of  property  or  persons  on  a  pin. 

In  conclusion  let  me  say  Judge  Dennison  had  the  advantages  of 
a  thorough  education,  both  legal  and  classical.  To  these  he  added 
the  forces  acquired  by  reading,  reflection,  travel  and  study.  His 
mind  was  strong,  active,  discriminating,  though  his  mental  process 
was  slow.  The  conclusions  finally  reached  were  impregnable. 
When  his  brain  was  aroused  by  actual  forensic  conflict  he  had  at 
his  command,  for  support,  for  attack  or  defense,  the  clearest  and 
most  forceful  words  of  the  English  language.  When  it  was  neces- 
sary he  was  logical  and  analytical  and  developed  his  ideas  with 
faultless  statement  and  argument.  He  was  always  dignified  and 
serious.  He  had  what  men  call  moral  courage  in  a  high  degree. 
By  this  I  mean  that  power  that  enables  a  man  to  stand  by  his  con- 
victions of  justice,  honor  or  right  amid  threatening  storms  as  well 
as  in  sunshine. 

With  all  his  virtues  as  well  as  his  faults,  he  has  gone  to  the  mys- 
terious beyond.  There  we  leave  him  to  sleep  on  until  this  mortal 
shall  put  on  immortality  and  the  dead  shall  wake  to  sleep  no  more. 

Thomas  Carroll,  chairman  of  the  special  Committee  on  Inter- 
national Arbitration  Commission,  reported  that  they  were  unable  to 
make  a  satisfactory  report  at  this  session  and  asked  that  the  com-« 
mittee  be  discharged  from  further  consideration  of  the  matter. 

Judge  Hoyt  said  that  this  question  of  international  arbitration 
was  one  of  the  living  issues  of  the  day  and  we  could  not  afford  to 
pass  it  over  without  some  expression  pro  or  con. 

Remarks  were  made  on  the  subject  by  Messrs.  Forster  of  Spo- 
kane, Ronald,  Arthur  and  Jacobs  of  Seattle.  Mr.  Joab,  of  Tacoma« 
moved  that  the  subject  be  laid  on  the  table  to  come  up  under  the 
head  of  << unfinished  business." 

Motion  carried. 

W.  T.  Dovell  then  read  before  the  Association  his  paper  on  the 
subject  *  *  Bench  and  Bar. "     (See  Appendix. ) 
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Orange  Jacobs  moved,  that  the  next  annaal  session  of  this  As- 
sociation be  held  in  the  city  of  Seattle. 

Motion  carried. 

Election  of  officers  being  next  in  order,  the  Association  proceeded 
to  ballot  for  officers  for  the  ensuing  year,  with  the  following  re- 
salt: 

President,  Harold  Preston,  of  Seattle. 

First  Vice  President,  George  Turner,  of  Spokane. 

Second  Vice  President,  D.  J.  Crowley,  of  Tacoma. 

Third  Vice  President,  George  Donworth,  of  Seattle. 

Secretary,  Nathan  S.  Porter,  of  Olympia. 

Treasurer,  William  A.  Peters,  of  Seattle. 

John  Arthur  moved,  that  a  vote  of  thanks  be  tendered  to  the 
Pierce  County  Bar  and  the  citizens  of  Tacoma  for  their  generous 
and  courteous  treatment  of  the  members  of  this  Association  and 
those  in  attendance  as  visitors. 

Motion  carried. 

Judge  Hoyt  called  up  the  question  of  international  arbitration, 
and  urged  upon  the  Association  some  expression  as  to  its  merits. 

J.  T.  Ronald  introduced  the  following  resolution,  and  moved  its 
adoption: 

Heaolved,  That  this  Association  is  in  sympathy  with  the  move- 
ment, and  desire  to  render  impossible  the  further  waging  of  war 
among  civilized  peoples  in  the  contiing  century  so  fraught  with  the 
anticipation  of  progress  in  the  arts  and  sciences,  and,  to  that  end, 
we  approve  a  general  principal  of  international  arbitration. 

Judge  Moore  introduced  the  following  resolution  and  moved  its 
adoption: 

Hesolved,  That  the  proposition  from  the  New  York  Bar  Associa- 
tion for  the  formation  of  an  international  court  of  arbitration  be 
and  is  hereby  referred  to  a  committee,  consisting  of  President 
Fogg,  Harold  Preston  and  John  Arthur,  to  report  at  the  next  meet- 
ing of  this  Association,  to  be  the  special  order  of  the  first  evening. 

Judge  Parker  asked,  are  we  ready  to  declare  our  sentiments  upon 
this  question;  have  we  given  the  matter  sufficient  consideration? 

Mr.  Thomas  Carroll  said  he  was  not  in  favor  of  war,  he  had  seen 
enough  of  it;  but  he  was  opposed  to  the  plan  proposed  by  the  Bar 
of  New  York. 
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A  general  discassion  followed,  participated  in  principally  by 
Messrs.  D.  E.  Baily  and  R.  S.  Jones. 

J.  B.  Reavis  offered  the  following  resolution  and  moved  its 
adoption: 

Resolved^  That  we  favor  the  general  principle  of  arbitration 
among  civilized  nations  except  where  the  national  honor  is  con- 
cerned. 

The  discassion  was  continued  by  Messrs.  Robertson,  Joab,  Fogg, 
Root,  Chadwick  and  others,  when,  on  motion  of  Judge  Hoyt,  the 
discussion  was  postponed  until  the  next  annual  meeting  of  the  As- 
sociation. 

George  M.  Forster  introduced  the  following  resoljition,  which 
was  adopted: 

Resolved^  That  the  Washington  State  Bar  Association  is  opposed 
to  any  further  restriction  or  limitation  of  the  right  of  appeal  in 
criminal  cases,  and  respectfully  asks  the  American  Bar  Association 
to  put  itself  on  record  in  opposition  to  that  portion  of  the  address 
of  Justice  Brewer  delivered  before  the  section  on  Legal  Education 
at  the  last  session  of  the  Association  held  in  Detroit,  Mich. 

The  President  appointed  the  standing  committees.  (See  page 
3.) 

On  motion  of  Mr.  Stern,  Association  adjourned. 

N.  S.  Porter, 

Secretary. 


Note. —  The  entertainment  on  the  afternoon  of  the  17th  was  more  than 
was  anticipated.  The  excursion  on  the  steamship  Sehome,  provided  with 
a  magnificent  band  of  music  and  refreshments,  was  a  source  of  amuse- 
ment and  pleasure.  During  a  voyage  of  three  hours  on  the  Sound,  about 
two  hundred  and  fifty  lawyers,  including  judges  of  the  courts,  being  ''on 
a  common  level,"  and  on  pleasure  bent,  passed  the  flying  moments  in  va- 
rious ways.  The  judiciary  showed  their  aptitude  for  the  light  fantastic 
toe,  while  the  band  played  and  the  lawyers  "  patted."  There  was  no  re- 
specter of  persons.  Mirth  and  joy  reigned  supreme.  The  supper  in  the 
beautiful  grove  at  Stone's  landing  was  one  of  the  old  style,  popular 
clam-bakes,  added  to  a  magnificent  spread  of  the  choicest  eatables  the 
market  could  afford.  Playing  at  ball,  pitching  quoits  and  running  foot- 
races occupied  the  fleeting  hours  of  daylight. 

The  unanimous  verdict  of  bench  and  bar  was  that  the  lawyers  of  Ta- 
coma  are  royal  good  fellows  and  know  exactly  how  to  treat  their  friends. 
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APPENDIX. 


THE  LAW  AND  THE  LAWYER  IN  HISTORY. 


ADDKBSB  OF  THE  PBUIDKNT,  HON.  CHABLBB  8.  FOGO. 


In  the  inf  anoy  of  every  race,  we  find  that  the  source  and  embodi- 
ment of  its  law,  is  in  the  will  and  prowess  of  the  stronger,  and  to 
this  may  be  attributed  whatever  of  social  organization  may  pri- 
marily be  found  to  exist. 

First  comes  the  rule  of  the  patriarch,  then  the  chief  of  the  clan, 
then  the  head  of  the  village  community,  then  that  of  the  ruler  of 
the  state,  then  that  of  the  nation.  When  first  some  rule  of  pro- 
cedure, looking  to  the  dispensation  of  justice,  is  established,  it  ap- 
pears to  be  inspired  by  and  to  be  founded  in  a  spirit  of  vengeance 
and  retaliation.  This  is  the  Roman  and  Hebrew  lex  tcUionis:  <' An 
eye  for  an  eye"  and  '*a  tooth  for  a  tooth."  The  unwilling  and 
gradual  yielding  of  this  primary  law  of  the  savage  to  the  milder 
principles  of  Christianity  —  to  the  principle  <<to  do  unto  others  as 
you  would  have  others  do  unto  you,"  marks  the  progress  of  civil- 
ization and  the  equal  growth  and  spread  of  Christianity  and  of  law. 
Its  different  stages  are  indicated  by  the  record  of  the  contemporary 
laws  of  the  people.  Time  and  experience  will  ever  lead  to  the  seg- 
regation of  the  wise  and  useful  from  what  is  vicious.  The  appro- 
priation of  the  one  and  the  disregard  of  the  other  will  ever  in  time 
lead  to  a  scheme  and  system  of  laws  in  consonance  and  in  harmony 
with  the  requirement  of  actual  social  conditions,  by  the  interweav- 
ing of  its  requisite  rules  in  human  affairs,  from  age  to  age,  as  they 
shall  be  required.  Such  indeed  is  the  mother  principle  of  the 
growth  of  law  and  of  civilization.  For  a  time  its  true  course  is 
seen  to  be  diverted  by  some  extraneous  force;  but  there  is  at  all 
times  a  potential  agent  secretly  at  work  shaping  its  newer  forms 
and  principles,  through  evolution,  change,  and  correction,  slowly 
assimilating  and  fitting  it  to  the  actual  requirements  of  the  super- 
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imposed  structure.  Hence  the  freer  and  more  untrammeled  is  the 
moulding  and  assimilating  life  of  a  people,  the  more  conseryatiye, 
the  slower  and  more  stable  its  growth.  The  course  of  this  evolu- 
tion is  always  in  harmony  and  in  accordance  with  the  law  of  its 
being.  It  is  of  the  essence  of  each  of  the  instrumentalities  of  its 
growth,  that  the  judiciary  should  be  the  constitutive  element  and 
handmaid  of  all  social  organization. 

To  the  eminently  practical  Roman  character,  the  world  is  in- 
debted for  a  system  of  law  that  at  one  time  became  universal. 
This  alone,  did  naught  else  remain,  would  be  sufficient  to  commend 
their  history  to  the  attention  of  succeeding  times,  and  especially  of 
the  lawyer  of  to-day. 

That  system  of  law  was  at  once  a  result  of  the  eonquests  of 
Rome,  and  an  important  means  of  the  unification  of  the  empire 
formed  by  them.  As  are  all  things  else,  it  was  a  growth.  Many 
causes  contributed  to  form  its  character.  The  close  family  organ- 
izations of  the  old  Romans,  the  rigid  and  inflexible  character  of 
their  customary  tribal  law,  and  the  constant  menacing  presence  of 
an  increasing  body  of  rich  and  intelligent  f  reedmen,  merchants  and 
tradesmen,  held  in  political  subjection;  all  had  their  influence. 
But  more  than  all  these,  perhaps,  and  showing  to  an  eminent  de- 
gree the  practical  administrative  capacity  of  the  race,  did  the  ma- 
chinery to  which  the  struggle  between  the  old  and  the  new  elements 
gave  rise,  affect  the  character  and  mould  the  growth  of  the  princi- 
ples of  the  jurisprudence  of  the  civil  law. 

Of  the  essence  of  that  machinery,  the  lawyer  of  the  jurisconsult 
of  the  Roman  bar  exerted  a  powerful  influence  upon  the  law,  in  its 
formative  stages  and  in  its  later  brilliancy,  which  is  without  par- 
allel in  the  history  of  any  jurisprudence.  Although  its  institution 
and  early  mechanism  lie  alike  beyond  our  ken,  from  its  later  his- 
tory we  may  trace  it  to  a  probable  and  interesting  source.  That 
it  was  a  product  of  the  strife  between  the  orders,  we  scarce  may 
doubt;  yet  it  was  not  wholly  new.  The  principle  which  lay  at  the 
root  of  the  family  organization  of  the  old  Romans  suggested  the 
means  by  which  the  violence  of  the  struggle  might  be  abated,  and 
the  crisis  long  averted.  It  was  the  only  organization  known  to 
them,  and  to  it  men  instinctively  turned.  The  power  of  the  patri- 
cian house-father  over  the  life  and  property  of  the  members  of  his 
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family  was  absolate.  In  his  hands  was  centered  the  strength  of 
the  family  unit,  and  his  daty  was  to  protect  as  well  as  to  control 
the  hearth. 

Politically,  the  pleb  was  as  much  at  the  mercy  of  the  patrician 
as  was  his  own  family.  Neither  in  the  principles  nor  in  the  ad- 
ministration of  the  law  was  he  recognized,  nor  could  he  be;  for 
that  law  was  but  the  embodied  thoughts  of  a  race  by  whom  he  was 
held  to  servitade.  Yet  his  was  the  class  for  whom  there  was  most 
need  of  law,  and  whose  successful  establishment  is  indicative  of  its 
justice.  As  time  passed,  and  the  fast  lessening  numbers  of  the 
patricians  withdrew  more  and  more  from  the  rough  contact  of  the 
plebs,  those  who  before  had  been  the  oppressed  became  the  masters 
in  all  except  in  the  recognition  of  the  law. 

Such  an  anomally  could  not  long  exist.  As  the  complexity  of 
the  law  and  of  the  affairs  of  the  empire  increased,,  there  was  differ- 
entiated from  the  ranks  of  the  patricians  a  class  of  men  whom  the 
pride  of  birth  could  not  restrain  from  the  pleasures  of  active  leader- 
ship, and  to  that  end  a  more  intimate  acquaintance  with  the  princi- 
ples of  the  law  and  its  narrow,  unyielding  procedure  became  a 
necessary  attainment.  Their  friendship  was  protection,  and  an  in- 
stinctive appreciation  of  its  value  led  patricians  and  plebs  alike  to 
cultivate  it.  For  the  pleb  it  was  emancipation  from  the  political 
bondage  in  which  he  had  so  long  been  held.  It  meant,  if  not  im- 
mediate freedom,  an  indication  of  its  coming,  and  it  lighted  the 
way  to  it.  The  few  rules  of  the  law  applicable  to  him,  of  which 
necessity  had  compelled  recognition,  were  augmented  in  number 
and  broadened  in  their  scope.  The  leader  who  thus  espoused  his 
cause  appeared  with  him  before  the  magistrate,  and  attended  before 
the  judge  to  give  his  opinion  upon  the  matter  under  dispute,  pre- 
pared for  him  his  pleadings,  and  advised  him  upon  matters  of  law, 
much  as  the  lawyer  of  to-day  advises  his  clients.  The  benefits 
were  by  no  means  confined  to  the  plebs.  In  return  for  the  protec- 
tion thus  afforded,  the  client  saw  to  it  that  the  granaries  of  his 
patron  were  kept  full,  and,  by  his  presence  among  the  men  who 
Burroupded  him,  increased  his  influence  and  importance  in  the  city. 

The  efforts  of  the  patron  were  attended  with  greater  success  on 
account  of  the  peculiar  form  of  the  judiciary  to  which  he  appealed. 
It  was  a  principle  of  long  standing  and  of  recognized  importance 
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that  the  functions  of  the  magistrate  and  of  the  judge  should  be 
kept  distinct  The  injured  party  made  complaint  before  the  magis- 
trate, who  referred  the  whole  matter  for  investigation  to  a  judge 
whom  he  selected  from  those  eligible,  at  the  same  time  instructing 
him  as  to  the  legal  effect  of  such  a  decision  as  the  facts  led  him  to 
render.  When  an  acquaintance  with  the  laws  and  jurisprudence  of 
other  countries  and  their  methods  of  procedure  had  revolutionized 
their  ideas  of  the  law  in  many  respects,  the  principal  change  they 
made  in  their  procedure  was  a  stricter  separation  of  the  functions 
of  these  two  offices. 

Rome's  position  as  the  first  city  of  the  republic  brought  to  her 
courts  for  solution  questions  unknown  to  the  old  law.  The  influx 
of  foreigners  brought  under  the  notice  of  her  judges  the  customs 
and  laws  of  other  nations,  and  compelled  a  comparison  of  her  own 
with  them.  Justice  could  no  longer  refuse  to  recognize  them. 
Special  courts,  the  praetors'  courts,  were  established  for  the  deter- 
mination of  such  causes  as  concerned  the  interpretation  of  foreign 
laws,  or  such  as  lay  between  litigants  who  were  not  citizens. 
Equity  became  a  principle  of  recognized  force  in  their  adjudica- 
tions.  The  broad  and  healthy  principles  which  thus  became  the 
law  for  foreigners  was  not  long  in  being  grafted  upon  the  old  ju8 
civile  and  practically  superseding  it.  The  field  of  jurisprudence 
placed  at  the  command  of  the  prsBtor  covered  the  civilized  world. 
The  problems  to  be  solved  arose  from  the  complex  relations  of  the 
highest  and  grandest  civilization  the  world  had  yet  known.  Their 
variety  was  innumerable.  All  certainty  of  the  law  would  thus 
have  been  destroyed,  had  not  the  practical  necessity  of  that  essen- 
tial element  of  justice  led  the  praetor  to  issue,  at  the  inception  of 
his  term  of  office,  an  edict  or  notice  setting  forth  those  principles 
by  which  he  intended  to  be  guided  in  his  decisions.  Running  on 
from  praetor  to  praetor,  these  edicts  came  to  form  the  frame  work  of 
that  later  system  of  the  civil  law  which  has  commanded  the  ad- 
miration of  the  world.  But  they  formed  the  frame  work  only,  for 
they  were  of  necessity  brief  and  general  in  their  nature.  They 
were  often  narrow  and  inconsistent  with  each  other.  But  upon  the 
broadened  base  of  the  principles  enunciated  in  them  it  is  the  glory 
of  the  Roman  jurisconsult  to  have  developed,  unified  and  systema- 
tised  that  vast  and  magnificent  superstructure  of  jurisprudence. 
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The  knowledge  of  the  lawi  of  nations  foreign  and  nnlike  their 
own  in  every  respect,  brought  by  conquest  within  the  empire,  in- 
troduced to  their  consideration  conflicting  principles  of  the  broad- 
est scope;  yet  upon  the  establishment  of  a  jurisprudence  at  once 
broad  and  consistent  hinged  the  solution  of  the  minute  variety  and 
complexity  of  the  novel  problems  which  a  highly  developed  civiliza- 
tion submitted  to  their  judgment. 

Nor  were  their  labors  in  this  behalf  confined  to  the  forum.  Sit- 
ting in  their  own  houses,  surrounded  by  their  pupils  and  their 
clients,  grappling  with  the  questions  there  submitted  to  them,  they 
wrought  out  in  lasting  strength  and  rational  perfection  the  founda- 
tions of  the  civil  law.  Their  ratiocinated  opinions  came  to  occupy 
the  place  held  in  our  law  by  the  reported  decisions  of  the  courts; 
and,  unfolding  with  unerring  consistency  into  flower,  the  system  of 
jurisprudence  thus  created,  attained  a  respect  perfected  and  a  rev- 
erence astonishing  even  to  us,  the  votaries  of  a  system  of  law  whose 
life  giving  element  is  precedent,  and  whose  vital  spirit  is  embodied 
in  the  familiar  axiom  of  stare  decisis, 

A  conclusion  suggested  by  the  earliest  forms  of  procedure  in 
Roman  law  is,  that  the  intervention  of  the  judge  is  originally  that 
of  a  private  arbitrator.  The  legis  actio  sacramenti  retained  down 
to  a  very  late  period  certain  symbolical  proceedings,  in  which  the 
features  of  a  private  quarrel  were  simulated.  It  was  a  petrified 
legal  drama,  like  that  played  by  the  vouchers  to  warranty  in  the 
English  action  of  ejectment.  The  parties  wrangle  over  the  disputed 
property,  the  magistrate  interposes,  and  they  agree  to  abide  by  his 
decision,  each  staking  a  deposit  on  the  justness  of  his  case.  Maine 
felicitously  compares  these  formalities  with  the  trial  scene  depicted 
on  the  shield  of  Achilles  in  the  Iliad,  in  which  the  sacramentum  is 
represented  by  two  talents  of  gold  to  go  to  the  judge  who  shall  best 
decide  the  points  in  dispute  in  the  opinion  of  the  spectators.  The 
reward  given  to  the  private  arbitrator  has  become  in  legal  symbol- 
ism the  fee  payable  to  the  court  on  the  hearing  of  the  cause.  '*  In 
confirmation  of  this  view,''  says  Maine,  **it  may  be  added  that 
many  observers  of  the  oldest  judicial  usages  of  modern  Europe 
have  remarked  that  the  fines  inflicted  by  courts  on  offenders  were 
originally  sacramenta.  The  symbolism  of  another  legis  actio  is 
susceptible  of  a  similar  interpretation.     The  condictio  was  a  per- 
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sonal  action  taking  its  name  from  the  notification  to  the  defendant 
to  appear  before  the  judge  on  the  day  named,  and  it  simnlated  a 
quarrel  settled,  not  by  the  interposition  of  the  arbitrator,  but  by 
agreement  of  the  parties  in  the  form  of  a  wager,  to  be  decided  by 
the  arbitrator  at  a  future  time.  It  is  consistent  with  this  view  of 
the  first  manifestations  of  judicial  functions  that  early  as  compared 
with  mature  law  should  assign  so  large  a  place  to  mere  procedure. 

The  adjective  law,  as  it  is  now  called,  was  the  first  portion  of 
the  law  to  take  definite  shape,  and  long  maintained  its  place  in  the 
foreground  of  the  system.  When  a  special  class  in  society,  whether 
an  aristocratic  or  priestly  caste  or  a  profession,  became,  as  was  al- 
most universally  the  case,  the  exclusive  custodians  of  the  law,  the 
formalities  of  procedure  were  their  most  important  secrets.  It  is 
represented  as  a  revolution  in  Roman  society  when  the  clerk  of  one 
of  the  aristocratic  lawyers  divulged  to  the  public  his  master's  notes 
for  the  conduct  of  legal  proceedings.  And  at  all  times,  it  may  be 
said,  the  law  of  procedure  or  practice  is  in  a  special  sense  the  law 
of  the  professional  lawyer,  his  knowledge  of  which  makes  him  a 
skilled  craftsman. 

Brilliant  periods  appear  the  more  brilliant  because  they  are  ex- 
ceptional. The  high  personal  character  and  the  profound  attain- 
ments which  characterized  the  great  lawyers  and  jurists  of  the 
republic  and  the  early  empire,  continued  to  adorn  the  profession 
only  so  long  as  the  exigencies  of  the  times  demanded  them.  When 
the  great  principles  of  the  law  had  been  traced  to  their  sources  and 
seated  in  justice  and  morality,  and  purified  in  their  application  to 
the  affairs  of  human  life,  at  the  hands  of  able  and  high-minded  men, 
the  taint  of  decay  had  already  appeared.  The  tide  had  reached  its 
highest  flood,  and  its  own  great  height  proclaimed  its  speedy  ebb. 

The  immense  energy  and  ambition  of  her  people  returned  with 
consuming  force,  when  the  farthest  confines  of  the  earth  turned 
back  her  booty-laden  armies.  Corruption  and  intestine  struggle 
were  the  unworthy  crown  of  an  austere,  strong  youth,  and  of  a  ca- 
reer of  vigorous  foreign  conquest 

Standing  foremost  in  the  ranks  of  those  whose  courage  and  whose 
energy  have  builded  for  her  a  pinnacle  in  the  civilization  of  man,  the 
profession  of  lawyer,  truth  must  add,  formed  the  vanguard  in  her 
downward  race  to  oblivion. 
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When  at  last  the  flood  of  strong,  vigorous  barbarians,  issuing 
from  the  German  forests,  had  settled  down  in  quiet  over  the  rich 
provinces,  a  new  era  opened  in  the  history  of  the  world.  The  in- 
tricate system  of  law  which  had  been  the  pride  of  the  conquered 
people  was  crushed  and  well  nigh  forgotten  with  them.  In  its 
place  stood  the  customs  of  the  conqueror — a  little  more  than  no- 
madic people.  The  family  was  again  the  center  of  all  activity. 
Against  the  rough  and  hardy  nature  of  the  conquerors,  the  wasting 
strength  of  a  nobler  yet  weaker  civilization  was  soon  exhausted. 
Not,  however,  until  it  had  implanted  in  the  sensitive  and  impulsive 
nature  of  the  curious  and  eager  barbarian,  who  had  overturned  the 
empire,  the  first  small  yearnings  for  a  nobler  life. 

Only  the  church  could  accomplish  such  a  task.  Her  monasteries 
and  churches  alone  escaped  the  common  fate.  Within  their  walls 
were  nurtured  the  germs  of  the  life  that  was  passed,  and  of  the  life 
that  was  to  come;  and  their  gloomy  vaults  became  a  storehouse  of 
the  gathered  wisdom  of  the  ages  past.  Bom  and  reared  in  the  days 
of  prosperity,  the  church  organization  had  followed  that  of  the 
empire.  In  her  structure  and  organic  form  was  preserved  the 
model  of  future  states.  From  her  votaries  were  drawn  the  states- 
men who  were  to  rule  them,  and  in  the  ranks  of  her  clergy  were 
the  scholars  who  were  to  instruct,  and  the  lawyers  who  were  to 
protect  their  people. 

In  France,  the  influence  of  the  conquered  was  quickly  felt.  The 
barbarians,  already  acquainted  with  her  tenets,  were  speedily  con- 
verted to  the  doctrines  of  the  church,  and  became  enthusiasts  in 
her  service.  Under  her  guiding  hand  her  growth  was  rapid.  But 
the  mother  who  had  reared  them  could  not  hope  always  to  control 
her  children.  In  one  respect,  the  work  of  the  church  was  soon 
done.  She  had  opened  the  door  to  a  higher  life,  and  had  turned  to 
their  own  civilizing  account  the  vigorous  enthusiasm  which  ani- 
mated the  breasts  of  her  converts. 

In  her  efforts  the  mother  church  had  greatly  changed  herself. 
Her  clergy  enjoyed  positions  of  responsibility  in  the  government; 
they  sat  in  the  parliaments,  constituted  a  part  of  the  judiciary  and 
were  strong  in  the  ranks  of  the  bar.  The  reverence  to  which  she 
had  been  accustomed  was  assumed  to  be  her  right.  The  greatest 
of  her  leaders  struggled  to  seize  the  temporal  sword,  and  to  bend 
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beneath  their  sway,  in  feudal  vassalage,  the  rulers  of  Christendom. 
Her  subtle  statesmen  argued  her  supremacy,  and  shouted  ^^heretic" 
to  all  who  denied  it  And,  as  she  had  brought  into  the  world  the 
cause  of  the  disruption,  so  she  herself  had  nursed  into  life  the 
means  of  her  own  defeat.  The  learning  which  was  once  her  most 
powerful  weapon  was  now  in  the  hands  of  her  enemies  as  well. 
Her  clergy  were  drawn  from  the  ranks  of  the  people,  and  the  fires 
of  their  patriotism  burned  stronger,  when  the  test  came,  than  did 
those  of  their  devotion  to  a  church  fast  becoming  more  secular  and 
temporal,  than  spiritual  or  Christ-like. 

Growing  with  the  growth  of  society,  the  law  had  assumed  a  cor- 
responding degree  of  complexity,  and  its  practice  had  of  necessity 
fallen  into  the  hands  of  trained  advocates.  The  necessity  of  such 
men,  as  an  integral  part  of  the  judicial  machinery,  is  a  need  that 
grows  in  reality  and  in  appreciation  as  the  rules  of  law  become 
more  intricate.  When  the  simplicity  and  paucity  of  the  laws  of 
their  early  association  enabled  every  freeman  to  obtain  and  to  en- 
joy their  benefits  through  his  own  unaided  efforts,  there  needed 
none  nor  was  there  a  lawyer  class.  But  when  increasing  and  con- 
flicting regulations  had  proven  more  an  injury  than  a  benefit  to  the 
unskilled  practitioners,  such  a  class  at  once  arose,  its  labors  re- 
quired the  scholarship  and  the  attainments  which  the  church  alone 
possessed.  The  law  itself  was  permeated  with  her  thoughts,  and 
was  largely  a  copy  of  the  regulations  of  her  government  and  insti- 
tution. It  was  but  natural,  therefore,  that  her  clergy  should  be- 
come by  far  the  larger  part  of  the  representatives  of  the  legal 
profession.  In  the  beginning,  all  or  nearly  all  the  learned  profes- 
sions were  in  her  hands,  and  the  emancipation  of  each  from  her 
dominion  was  but  gradual,  and  was  the  result  of  time  and  altered 
circumstances.  As  the  nation  grew  to  maturity,  scholarly  and 
thinking  men  outside  the  church  began  to  get  a  foothold,  and  the 
control  in  time  slipped  from  her  hands. 

The  first  serious  resistance  to  the  temporal  supremacy  of  the 
church  came  from  these  lay  lawyers.  They  were  not  restrained 
by  the  compunctions  of  their  ecclesiastical  brethren,  and  attacked 
the  papal  and  ecclesiastical  rules  and  doctrines  with  vigor.  Hith- 
erto the  entire  government  had  directly  or  indirectly  been  subject 
to  the  supervision  of  the  church;  and  the  king,  nobles,  people  and 
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lower  orders  of  the  clergy  alike  felt  the  hand  of  the  pope  and  of 
the  ohnroh  as  the  hand  of  a  foreign  or  domestic  conqnerer.  The 
first  step  taken  being  by  the  lay  lawyer,  the  clergy  and  those  whom 
they  controlled  rallied  to  their  support.  When  the  straggle  was 
over,  the  great  power  of  the  chnrch  was  restricted  and  the  order  of 
the  lawyers,  of  NbhleBse  de  la  Hobe^  had  advanced  to  that  position 
in  the  conduct  of  affairs  to  which  their  functions  entitled  them. 
From  this  time  they  became  an  order  of  great  influence  and  power. 
Much  care  was  exercised  on  the  part  of  the  government  that  only 
able  men  should  be  admitted  to  their  ranks.  They  enjoyed  many 
privileges,  and  among  their  numbers  were  counted  many  men 
famous  in  the  history  of  the  law.  The  chief  claim  of  the  order  to 
fame  was  the  brilliancy  and  exceptional  strength  of  their  advocacy. 
There  were  periods  in  their  history  in  which  they  stood  second  to 
none  in  this  regard.  When  the  whirl  of  the  revolution  swept  over 
France  it  carried  away  the  ancient  and  time-honored  distinctions  of 
rank  and  of  property.  The  order  of  the  advocates  fell  with  the 
rest.  Nor  were  its  members  sorry  to  see  it  go,  for  the  leveling 
spirit  of  the  day  had  torn  down  the  protecting  barriers  by  which 
its  purity  And  its  strength  had  so  long  been  maintained.  But 
though  the  body  fell,  the  spirit  lived  on.  When  the  storm  sub- 
sided, and  right  reason  again  asserted  itself,  the  profession  of  the 
law,  though  not  the  ancient  order,  assumed  its  accustomed  place  in 
the  peaceful  march  of  the  civil  affairs  of  men. 

The  civil  law,  with  whose  inception,  development  and  practice 
we  have  thus  far  concerned  ourselves,  is  one  of  the  two  ^eat  sys- 
tems of  law  that  govern  the  civilized  world.  From  early  times  it 
has  exercised  a  formative  influence  upon  the  life  and  thoughts  of 
the  continental  countries.  But  great  as  has  been  its  province,  it 
may  well  be  doubted  whether  its  influence  is  now  greater,  as  it  cer- 
tainly is  not  more  wholesome,  than  that  of  the  common  law  of 
England  and  the  law  common  to  America.  The  municipal  law 
which  the  immortal  Blackstone  has  defined  to  be:  A  rule  of  civil 
conduct  commanding  what  is  right,  and  prohibiting  what  is  wrong; 
and  which  Cicero,  that  greatest  of  Roman  statesmen,  lawyers  and 
advocates,  has  declared  to  be  Sanctio  jicstay  jttbens  Iionestay  et  pro- 
hibens  contraria. 

Aside  from  that  general  unity  which  must  pervade  the  judicial 
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notions  of  all  men,  the  two  systems  are  qaite  different.  Although 
the  manner  of  their  development  has  been  in  some  slight  degree 
analogous,  the  sources  from  which  they  have  sprung  are  the  anti- 
podes of  each  other. 

It  is  said  that,  prior  to  the  reign  of  Edward  I,  English  history  is 
strictly  the  domain  of  the  antiquary;  after  that,  of  the  lawyers. 
The  phrase  is  expressive  of  a  great  truth.  In  the  long  period  when 
the  strength  of  the  nation  was  knitting  and  the  king  of  the  English 
became  the  King  of  England,  the  genius  of  the  people  was  busy 
kneading  and  moulding  the  discordant  elements  of  tribal  usage  into 
an  elastic  body  of  national  customs.  There  in  the  medisBval  ages, 
in  the  hidden  past,  the  common  law  was  begotten  and  its  character 
was  formed.  That  character  once  formed,  it  required  the  aid  of 
strong  and  able  men  to  unveil  its  strength  and  demonstrate  the 
purity  of  the  principles  upon  which  it  rested,  and  to  shape  and  di- 
rect the  course  of  judicial  affairs  in  accordance  with  them.  This 
for  a  thousand  and  more  years  has  been  the  office  and  the  duty  of 
the  English  lawyers.  Their  task  has  been  an  arduous  one,  and  on 
the  manner  of  the  discharge  and  performance  of  this  duty  has  more 
than  once  depended  the  future  of  English  liberty  and  freedom. 
In  the  long  and  tumultuous  years,  when  the  king,  the  nobles,  the 
church  and  the  people  struggled  alternately  for  supremacy  or  for 
life,  the  constitution  of  the  nation  was  drawn  to  the  verge  of  de- 
struction. But  its  innate  strength  has  endured  through  it  all,  find- 
in  the  struggles  of  those  rival  interests  and  discordant  elements  its 
own  evolution. 

While,  however,  Roman  law  has  had  many  historians,  and  while 
it  has  been,  in  Germany  at  least,  the  subject  of  a  good  deal  of  his- 
torical philosophy,  English  law  can  hardly  yet  be  said  to  have  had 
its  historian,  much  less  its  philosopher. 

It  is  of  its  essence  that  in  the  experience  of  the  past  lie  the  gems 
of  the  future  safe  and  conservative  jurisprudence  of  the  nation, 
biding  the  time  when  necessity  or  expediency  shall  call  them  into 
life  and  action.  Thus  based,  every  step  in  advance  is  taken  from 
the  firm  foundation  that  has  been  laid  before. 

Precedent,  with  all  its  broad  and  mighty  consequences,  is  thus 
the  soul  of  its  growth.  Not  conducive,  it  may  be  said,  to  a  full 
and  rounded  system  of  law,  and  lagging  behind  in  its  remedies  of 
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the  evils  it  is  designed  to  soften,  yet,  trne  it  is,  that  upon  no  safer 
or  more  solid  foundation  is  it  possible  to  rear  a  system  of  human 
jurisprudenoe.  Building  as  there  is  need  of  building,  it  leaves  to 
those  who  are  concerned,  and  to  whom  the  actual  facts  and  require- 
ments of  the  situation  present  themselves,  the  construction  of  their 
own  compartments.  In  the  surging  tide  of  human  affairs  there  is 
no  rest,  and  yet,  throughout  its  confusing  involutions,  there  is 
a  definite  trend,  growing  faint  or  obvious,  as  the  storm  lashes  its 
surface  or  the  calm  air  soothes  it  The  remedies  of  one  age  may 
become  the  evils  of  the  next,  and  each  is  relegated  to  its  proper 
sphere  only  by  the  delicate  and  unfailing  judgment  of  experience. 
The  growth  is  indeed  a  slow  one,  and  of  many  fruits,  but  it  is  a 
sure  one,  and  its  strength  is  inherent,  for  it  is  both  wholesome  and 
consistent.  Wholesome  in  that  it  is  the  firm  expression  of  the 
liberty,  the  independence  and  the  sovereignty  of  the  people;  con- 
sistent in  that  it  knows  no  high  and  no  low — all  are  upon  an 
equality  before  it 

The  violent  assault  of  Bentham  on  judiciary  law  was  but  the 
echo  of  the  lesson  taught  by  the  English  judges  as  to  omnipotence 
of  parliament,  and  thoroughly  understood  and  accepted  by  popular 
opinion.  To  that  is  due  the  caution,  not  to  say  timidity,  which 
now  characterizes  the  judicial  interpretation  of  statutes.  The 
courts  adhere  to  the  literal  meaning  of  the  enactment  unless  com- 
pelled to  open  it  by  its  too  frequent  absurdity  or  self-contradiction. 

A  notice  of  English  law  would  be  very  imperfect  were  it  limited 
to  the  island  courts  of  its  origin.  The  conjunction  of  two  such  ex- 
tremes as  puritanism  and  divine  right  would,  at  any  time,  have  had 
a  great  effect  over  the  future  history  of  England.  Far  mightier 
was  the  impact  of  those  forces  under  the  pressure  of  the  vigorous, 
adventurous  spirit  bom  of  the  broad  statesmanship  of  Elizabeth. 
The  shock  jarred  into  life  and  action  the  germs  of  a  future  com- 
monwealth. Persecuted  and  restricted  in  every  movement  in  the 
homes  of  their  ancestors,  the  Puritans  sought  on  the  far  off,  dis- 
tant shores  of  America  the  freedom  and  liberty  they  craved.  They 
were  confronted  with  dangers  and  with  problems  before  unknown 
to  them.  But  everywhere,  on  all  sides,  was  emphasized  the  real 
position  of  the  individual  man  as  the  unit  of  all  sound  social  organ- 
ization.    Reverting  in  spirit,  and,  unconsciously,  in  many  of  their 
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institntiona  of  government,  to  the  first  political  expedients  of  the 
Teutons  from  whom  they  were  spmng,  they  crashed  from  the 
girder  principles  of  the  English  law  the  crombling  emblems  of 
feudalism.  The  atmosphere  they  breathed  and  the  halls  of  their 
government  were  fresh  with  the  aroma  of  freedom  and  equality. 
It  pervaded  the  acts  of  the  colonists  throughout  the  long  and 
wearisome  struggle  which  followed,  guided  their  counsels  through 
the  succeeding  years  of  doubt  and  uncertainty,  and  tinged  to  the 
heart  the  constitution  of  the  United  States  which  was  the  out- 
growth of  all. 

As  to  the  lavryevy  what  shall  we  say?  In  his  best  estate  he  is  the 
highest  type  of  a  patriot,  a  Christian  and  a  gentleman,  and  above 
all  an  honest  man. 

In  every  age,  in  every  struggle  of  mankind  against  oppression 
and  autocracy,  the  world  and  the  race  have  owed  to  him  more  of 
human  liberty  and  of  effort  for  the  establishment  and  maintenance 
of  human  rights  than  to  all  other  classes  and  causes  together.  The 
pages  of  Greek,  Roman,  mediaeval  and  modem  history  teem  with 
illustrious  examples  of  the  efforts  of  the  lawyer,  the  advocate  and 
the  jurisconsult  to  stay  the  hand  of  tyranny,  or  to  save  the  objects 
of  his  wrath. 

Whose  hand  but  that  of  a  lawyer  could  have  penned  the  Magna 
Charta,  our  Declaration  of  our  Independence  or  our  constitution  of 
our  country  under  which  all  men  are  assured  in  their  rights  and 
confirmed  in  the  enjoyment  of  the  largest  liberty  compatible  with 
their  own  and  the  public  weal.  And  by  virtue  of  its  provisions, 
the  right  of  every  man  is  placed  beneath  its  sheltering  sBgis.  In 
war,  no  less  than  in  peace,  has  the  scroll  of  history  been  emblazoned 
with  the  names  of  those  of  our  profession.  Their  names  are  legion 
who,  on  the  battle  fields  of  every  era,  of  every  land  and  in  every 
clime,  since  the  world  began,  have  poured  out  their  life  blood  for 
freemen's  cause,  for  human  liberty  and  human  right.  No  class  of 
men  have  there  been  so  conspicuous  as  they  in  their  courage,  and 
in  their  self-sacrificing  resistance  to  lawless  tyranny  and  oppression. 

Who  but  a  Coke  would  have  had  the  courage  and  manliness  to 
have  replied  to  a  James,  to  his  face,  when  asked  if  he  would  again 
refuse  to  delay  the  hearing  of  a  cause  at  the  king's  request:   <<  When 
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that  occaflion  shall  occur,  I  trusty  as  a  judge,  I  shall  do  what  it  then 
becomes  me  to  do." 

On  the  field,  in  the  council,  on  the  bench  and  at  the  bar,  the  his- 
tory of  their  sacrifices  and  courageous  action  in  the  battle  for  human 
right,  for  law,  and  against  tyranny  and  wrong,  have  been  preemi- 
nent, not  only  as  a  class,  but  as  individuals. 

Did  time  permit,  it  would  be  a  pleasing  task  to  illustrate  this 
text  with  the  names  and  the  occasions  that  sustain  and  underlie  the 
general  allegation  we  have  here  made  in  this  behalf;  but  the  read- 
ing and  memory  of  each  must  serve,  and  will  sufficiently  abound  in 
instances  to  sustain  these  declarations. 

Yet,  notwithstanding  all  history  abounds  in  testimony  to  the  con- 
trary, the  literature  of  all  ages  has  been  pregnant  with  ridicule  and 
the  ill-natured  wit  of  the  satirist,  directed  towards  the  illustrious 
body  of  the  profession  by  reason  of  their  obviously  malicious, 
false  and  ill-natured  ascription  to  the  whole  the  faults  and  misdo- 
ings of  the  few.  Their  animadversions  upon  our  profession  are 
found  not  alone  in  prose;  they  are  seen  in  the  sermon,  in  the  play 
and  in  the  poet's  lines.  Luther  speaks  of  lawyers  as  << sophists, 
pests  of  the  human  race."  And  he  foolishly  declares:  <<Law  must 
doff  her  cap  in  the  presence  of  Theology,"  and  that  <<the  struggle 
between  lawyers  and  theologians  is  undying."  And  a  prevalent 
proverb  of  churchmen  in  the  middle  ages  was  ^^Legiata  Nequista.^^ 
In  Foot's  ZfOme  Zover^  he  makes  Facias  to  say  that  he  cannot  find 
a  precedent  for  a  case.  Sergeant  Oircuity  nothing  daunted,  replies: 
<  <  Then  I'  II  make  one  myself;  aut  invemam  autfadam  is  my  motto. ' ' 
His  son  Jack  informs  him  that,  in  a  suit  upon  a  note,  the  plaintiff 
has  three  witnesses  to  prove  a  consideration.  *< Admit  it,"  suggests 
the  wily  sergeant,  <<and  have  four  to  prove  the  payment." 

Churchill,  in  his  JRoaciady  tells  of  lawyers: 

"Who  in  the  Temple  and  Gray's  Inn  prepare, 
For  clients'  wretched  feet,  the  legal  snare." 

Buller  speaks  of  us  as  — 

"  With  books  and  papers  placed  for  show, 
Like  nest  eggs  to  make  (our)  clients  lay, 
And  for  their  (our)  false  opinions  pay." 

And  Wordsworth,  in  his  Poefa  Epitaph^  spares  us  not,  but 
says: 
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"A  lawyer  art  thou?  draw  not  nigh! 

Go.  carry  to  some  fitter  place, 
The  keenness  of  that  practiced  eye. 
The  hardness  of  that  sallow  face." 

And  Milton,  in  his  poem  of  Thjoo  MiUionSy  has  said  of  the  law 
and  one  of  our  fraternity: 

"He  knew  the  law  to  be  a  knavish  science, 
Made  to  demoralize  infi^enuons  clients; 
Whoever  saw  a  single  instance  yet. 
Of  any  debtor  sneeking  out  of  debt, 
By  pleading  usury  or  limitation,  save 
By  a  lawyer's  pen  and  penetration? 
Whoever  skulked  behind  the  law's  delay. 
Unless  some  shrewd  attorney  showed  the  way, 
By  his  superior  skill  got  the  ascendant, 
And  led  astray  the  innocent  defendant?" 

Bat  why  pursue  the  uncongenial  task  of  recalling  what  the 
tongue  of  baseless  slander  or  of  thoughtless  scandal,  or  the  hoarse 
voice  of  malice,  smarting  under  the  well  deserved  lash  of  the  per- 
Bonifioation  of  the  law  in  its  ministers  and  servants,  the  lawyer  and 
the  judge;  or  the  hated  voice  of  that  blatant  beast,  the  vox  poptdiy 
for  the  moment  pitched  on  that,  of  its  chance,  and  mischievous 
leader,  has  in  vain  proclaimed  against  us.  Preferentially  we  turn 
away  to  the  conclusion  of  our  theme. 

As  the  law  is  the  most  assertive  of  sciences,  and  the  most  vigor- 
ous and  obvious  of  human  forces,  and  as  it  is  being  continually 
used  to  compel  unwilling  submission  to  its  voice,  and  to  compel  the 
violator  to  perform  the  contract  whose  bond  he  would  break,  to 
compel  surrender  of  the  property  the  trespasser  would  unlawfully 
keep,  and  to  oblige  observance  of  the  obligation  the  nullifier  seeks 
to  disregard,  is  it  matter  of  astonishment  that  those  whom,  like 
Fate,  it  << drags"  to  their  duty,  and  those  who  sympathize  with 
them,  should  seek  to  burlesque,  revile,  malign  or  abuse  the  law  and 
the  lawyers — its  ministers? 

The  law  and  the  lawyer,  more  than  all  other  agencies  taken  to- 
gether, make  for  the  preservation  of  order,  the  protection  of  life 
and  property.  The  ministers  of  the  law  are  continuously  dealing 
their  blows  and  discharging  their  shafts  in  the  attack  or  in  the  de- 
fense of  this  interest,  this  person  or  of  that,  or  of  this  rule  of  the 
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person  or  of  property,  or  of  this  order  or  of  that;  in  short  the  hand 
of  the  law  is  constantly  seen  moving  against  the  criminal,  the  law 
breaker,  the  vicious  and  the  dishonest.  Those  who  minister  in  its 
temple,  the  votaries  of  Themis,  are  necessarily  and  manifestly 
placed  in  an  attitude  of  perpetual  antagonism  and  hostility  towards 
these  last  named  classes  and  their  friends,  whether  they  be  individ- 
uals, corporations  or  other  bodies  of  men;  therefore,  it  must  needs 
be  that  offense  must  come.  But,  ever  proud,  in  our  consciousness 
of  the  high  and  lofty  character  of  the  mistress  whom  we  serve  and 
whose  commission  we  bear,  we  may,  as  in  the  ages  past,  now,  and 
hereafter,  smile  in  sovereign  contempt  on  all  the  efforts  of  the  base 
and  the  faulty  to  asperse  our  craft,  or  calumniate  our  own  good 
name,  never  forgetting  that  sage,  though  trite,  axiom:  That  the 
rogue  ne'er  felt  the  halter  draw  with  good  opinion  of  the  law  (or 
lawyers). 
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BT  T.  ir.  ALI.EEr,  OF  OLTKPIA. 


An  old  fox  hunter  in  Eentacky,  whom  I  knew,  had  his  faTorite 
hound  caught,  one  day,  in  the  act  of  killing  sheep,  and  the  owner 
of  the  sheep  killed  the  dog.  For  many  years  afterward  the  hunter 
could  not  bear  to  hear  any  one  speak  of  the  fate  of  his  dog.  Any 
reference  to  it  would  bring  tears  to  his  eyes.  <<That  is  a  d — d 
delicate  subject,  sir,"  he  would  say,  <<and  I  beg  you  will  not  men- 
tion it  again." 

The  subject  of  this  article — << Judicial  Legislation" — is  also  a 
delicate  one,  and  I  am  not  entirely  certain  that  I  can  handle  it  with 
wise  discretion,  but  this  Bar  Association,  I  trust  and  believe,  is 
composed  of  lawyers  who,  with  a  sincere  respect  for  the  courts, 
unite  a  manliness  and  courage  which  do  not  hesitate  to  criticise  and 
condemn  whenever  criticism  and  condemnation  can  justly  be  made. 

Blackstone  says:  '<  It  is  an  established  rule  to  abide  by  former 
precedents  where  the  same  points  eome  again  in  litigation.  This 
rule  admits  of  exception  where  the  former  determination  is  most 
evidently  contrary  to  reason;  much  more  if  it  be  clearly  contrary 
to  the  divine  law.  But  even  in  such  cases  the  subsequent  judges 
do  not  pretend  to  make  a  new  lawy  but  to  vindicate  the  old  one 
from  misrepresentation."  And  Chancellor  Kent  quotes,  with  ap- 
probation, the  words  of  another  great  chancellor  who  said:  <<  It  is 
my  wish  and  my  comfort  to  stand  super  antiquas  viaa.  I  cannot 
legislate^  but  by  my  industry  I  can  discover  what  our  predecessors 
have  done,  and  I  will  tread  in  their  footsteps." 

The  American  lawyer  is  taught  to  believe  that  the  distinguishing 
characteristic  of  our  republican  government  is  the  division  of 
executive,  legislative  and  judicial  powers  into  co()rdinate,  but  sepa- 
rate and  independent  branches.  These  form  our  political  trinity, 
so  to  speak,  and  judicial  legislation  would  seem  to  be,  in  the  very 
nature  of  things,  an  impossibility. 
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When  I  mentioned  to  a  worthy  brother  lawyer  that  this  was  to 
be  the  subject  of  my  article,  he  protested,  and  with  a  mingled  feel- 
ing of  friendship  and  critical  inclination  he  reminded  me  that  there 
was  not  and  coald  not  be  such  a  thing  as  judicial  legislation — that 
the  constitution  stood  in  the  way.  Evidently  he  feared  I  had  for- 
gotten fundamental  matters  and  was  in  danger  of  making  myself 
ridiculous,  and  he  kindly  said  what  he  could  to  save  me. 

As  long  as  we  remain  at  the  bar  we  have  in  mind  the  distinction 
between  the  legislative  and  the  judicial  function,  but  when  some 
of  us  go  on  the  bench  we  get  a  new  light  on  the  subject,  and  go  to 
'< making  new  laws." 

On  the  threshhold  of  our  legal  studies  we  learn  that  <<  municipal 
law  is  divided  into  two  kinds,  the  unwritten  or  common  law,  and 
the  written  or  statute  law;  that  the  common  law,  properly  so  called, 
is  that  law  or  custom  by  which  the  proceedings  and  determinatio/is 
in  the  ordinary  courts  of  justice  are  guided  and  directed;  that  these 
customs,  or  maxims,  are  to  be  known  and  their  validity  determined 
by  the  judges  in  the  several  courts  of  justice,  who  are  the  deposi- 
taries of  the  laws,  the  living  oracles,  who  must  decide  in  all  cases 
of  doubt,  and  who  are  bound  by  an  oath  to  decide  according  to  the 
law  of  the  land.  If  it  be  found  that  a  former  decision  is  manifestly 
absurd  or  unjust,  it  is  declared,  not  that  such  a  sentence  was  bad 
law,  but  that  it  was  not  taw;  that  is,  that  it  is  not  the  established 
custom  of  the  realm,  as  has  been  erroneously  determined.  The 
doctrine  of  the  law  then  is:  That  precedents  and  rules  must  be 
followed  unless  flatly  absurd  or  unjust;  for  though  their  reason  be 
not  obvious  at  first  view,  yet  we  owe  such  a  deference  to  former 
times  as  not  to  suppose  that  they  acted  wholly  without  considera- 
tion." 

We  see  that  judges  not  only  cannot  make  laws,  but  it  is  their 
bounden  duty  not  to  attempt  it.  Whenever  they  do,  then,  sooner 
or  later,  they  come  to  grief,  and  their  decisions  are  held  to  be  not 
law.  No  general  and  lasting  harm  is  done,  for  the  common  law 
may  be  likened  to  the  waters  of  the  ocean — here  or  there  a  scuttle 
fish  may  dart  through  the  waves  and  momentarily  destroy  their 
transparency,  but  in  a  little  while  they  resume  their  natural  ap- 
pearance. The  great  forces  at  work  which  make  and  keep  them 
clear  are  not  to  be  hindered  or  disturbed  by  any  cause  whatsoever. 
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Nevertheless,  this  bastard  lawmaking,  this  judicial  legislation,  is 
a  sore  annoyance,  at  times,  to  as  lawyers  and  oar  clients,  and  it 
makes  it  incumbent  upon  us,  in  the  discharge  of  that  exceedingly 
tender  and  compassionate  duty  of  explaining  to  them  how  the  case 
was  lost,  to  indulge  in  a  round  of  profanity  that  is  irksome  to  our 
consciences.  If  we  go  to  our  grocer  and  leave  an  order  for  five 
pounds  of  New  York  creamery,  or  a  couple  of  rolls  of  ranch  made 
butter,  and  he  should  be  so  indifferent  to  the  eternal  wellfare  of 
his  soul  as  to  send  us  filled  cheese  or  oleomargarine,  we  have  our 
remedy  and  our  revenge — the  false  article  is  immediately  detected 
and  returned  to  him  by  the  good  wife,  along  with  some  pointed 
remarks  which  are  apt  to  linger  in  his  memory.  But  in  the  court 
room  we  are  under  another  dispensation;  the  filled  cheese  is  thrust 
upon  us  and  we  are  forced  to  take  it  We  can,  with  all  due  respect 
for  His  Honor,  object  and  except,  but  we  cannot  refuse  to  submit, 
and  if  we  curse  at  all  we  must  do  it  like  a  gentleman  once  did  back 
in  Kentucky  in  the  early  sixties,  when  a  party  of  Confederate  sol- 
diers came  to  his  stud  farm  and  drove  away  a  number  of  thorough- 
bred horses  of  great  money  value.  My  friend  was  a  Union  man 
and  a  man  of  spirit  and  temper.  He  used  to  tell  of  the  occurrence 
afterwards  and  he  would  say:  <<I  looked  on  and  said  nothing  until 
they  took  Star  Davis,"  his  favorite  horse,  **then  I  fairly  tiptoed 
and  cursed  them  for  all  the  d — d  blankety  blank  rebel  sons  of  thun- 
der— InU  I  said  it  to  my  self. ^^ 

I  think  as  a  rule  we  lawyers  have  a  wonderful  stock  of  patience 
and  forbearance.  It  is  true,  the  power  of  the  court  to  put  us  in 
jail,  or,  more  dreaded  still,  these  sad  days,  to  impose  a  money  fine 
for  contempt,  exercises  a  restraining  and  somewhat  soothing  effect 
upon  us,  but  we  certainly  show  great  powers  of  self-government. 
For  what  can  exceed  in  its  potency  to  stir  up  all  the  bile  in  the 
liver  a  bald  case  of  judicial  legislation  with  the  wrong  edge  turned 
towards  your  side  of  the  case? 

Think  of  how  you  have  prepared  your  own  mind  and  the  mind 
of  your  client  for  such  a  ruling! 

You  have  had  him,  in  the  first  place,  state  his  case.  It  is  re- 
markable, perhaps,  but  it  is  true  that  always  he  has  justice  and 
equity,  and  good  conscience  and  morals  and  religion  on  his  side. 
You  listen  to  him  and  by  some  strange  law  of  the  professional 
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mind  yon  invariably  believe  all  he  says  and  immediately  become 
warmly  enlisted  in  his  cause.  If  he  is  a  rare  bird  with  ready 
money  in  his  pocket  and  kindly  responds  to  a  request  for  a  retainer, 
any  lingering  doabt  that  might  possibly  have  arisen,  quickly  dis- 
appears, and  you  see  in  him  a  much  wronged  man,  to  right  whose 
cause  is  now  a  sacred  duty. 

You  assure  him  that  the  law  is  on  his  side — and  please  notice 
that  I  am  now  supposing  a  case  in  which  this  assurance  is  confi- 
dently and  justly  given.  From  a  time  beyond  which  the  memory 
of  man  runneth  not  to  the  contrary,  the  law,  you  tell  him,  has  been 
so  and  so,  and  therefore  it  is  impossible,  if  his  evidence  squares 
with  his  statement  to  you,  for  the  other  side  to  win.  The  other 
side  will  be  overwhelmingly  routed  and  defeated,  and  can  do 
nothing  in  the  end  but  grit  teeth  and  pay  costs. 

The  case  comes  on  for  trial.  Your  client  proves  every  material 
fact,  is  strongly  corroborated  by  some  of  the  best  men  in  the  com- 
munity, the  jury  is  with  you  heart  and  soul,  and  you  are  on  the 
point  of  congratulating  him,  when  your  antagonist  springs  a  ques- 
tion of  law  on  you  by  moving  for  a  peremptory  verdict  for  his  side. 
With  a  mingled  feeling  of  pity  and  scorn  you  resist  the  motion, 
and  beg  to  remind  his  honor  of  fundamental  principles.  The  mat' 
ter  is  argued  pro  and  con  for  an  hour  or  two.  You  begin  to  feel 
dubious  of  the  court,  and  you  send  in  great  hurry  to  your  office  for 
elementary  books.  Finally,  after  saying  all  you  can  say,  and  bol- 
storing  it  up  so  solidly  that  you  think  no  argument  can  prevail 
against  you,  adverse  counsel  rises  to  reply,  and  the  court  says  to 
him:  <<I  do  not  care  to  hear  further  from  your  side  of  the  case, 
Mr.  Gammon,  the  law  is  so  and  so.  If  counsel  for  the  other  side 
[your  side]  has  nothing  further  to  say,  you  may  prepare  a  judg- 
ment for  your  client." 

The  most  of  us,  I  dare  say,  have  undergone  this  excruciating  or- 
deal, have  survived  it,  and  may,  in  all  human  probability,  have  to 
undergo  it  again;  but  if  ever  the  iron  does  enter  the  soul  it  is  then. 
There  is  nothing  in  the  experience  of  any  other  profession,  mystery, 
art,  trade  or  calling  that  compares  with  it.  Perhaps  the  nearest 
approach  to  it  is  when  the  young  doctor,  not  yet  grown  hardened 
to  crime,  administers  a  potion  and  beholds  his  patient  shiver  and 
roll  up  his  eyes  in  death  the  next  moment.     But  the  doctor  can 
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always  say,  and  we  cannot  show  that  he  is  wrong,  that  he  saw  the 
man  was  about  to  die,  and  only  gave  the  heroic  remedy  when  it 
could  do  no  harm  and  might  possibly  do  good.  The  poor  lawyer,  in 
the  circumstances  I  have  supposed,  stands  naked  and  defenseless 
before  all  the  world  and  the  balance  of  mankind,  including  his  in- 
dignant client  A  look  of  suspicion  creeps  into  the  eyes  of  the 
latter,  and  one  can  plainly  see  he  thinks  his  attorney  has  sold  him 
out.  Then  comes  the  sad  return  to  the  office,  and  the  pathetic  en- 
deavor to  explain.  Usually  this  is  fruitless.  Whatever  the  client 
may  think,  or  say,  about  the  judge,  there  is  great  danger  that  his 
real  thought  is  that  his  lawyer  is  a  rascal  or  a  fool,  or  both,  and  I 
have  heard  of  instances  in  which  he  frankly  said  so.  What  can  we 
do  in  such  a  strait  ?  Suppose  the  client  loses  all  confidence  in  us, 
and  drops  the  litigation  ?  Or,  suppose — most  disagreeable  of  hap- 
penings—  that  he  goes  and  employs  another  attorney? 

I  had  a  case  of  this  kind  once  upon  a  time,  years  ago.  After 
losing  a  case  in  the  trial  court  under  such  circumstances  as  I  have 
referred  to,  my  client  got  another  eounsel  and  took  an  appeal.  The 
lawyer  slipped  up  on  some  technical  point,  and  the  appeal  was 
promptly  dismissed  on  motion,  and  the  judgment  of  the  lower 
court  was  affirmed. 

I  am  satisfied  that  unfortunate  litigant  will  go  down  to  his  grave 
in  the  full  belief  that  lawyers  are  unmitigated  scamps,  and  yet  he 
had  nothing  but  honest  service;  law  and  fact  were  on  his  side,  and 
the  entire  mischief  originated  in  judicial  legislation.  The  court 
held  that — but  perhaps  I  had  best  not  go  into  further  particulars. 
Suffice  it  to  say,  it  was  a  ruling  that  any  janitor  of  a  law  library 
would  be  ashamed  to  make. 

Dogberry's  famous  inquiry,  **  Who  is  the  most  fit  and  senseless 
man  to  be  made  constable  of  the  watch?"  has  no  application  here. 
Generally  speaking,  judicial  legislation  is  a  piece  of  conscious  usur- 
pation. The  motive  may  vary;  his  honor  may  have,  like  my  Lord 
Bacon,  an  itching  palm.  I  think  this  is  rare.  Once  or  twice  I 
have  suspected  such  a  thing — often  I  have  heard  it  whispered,  but 
I  think  it  does  not  frequently  happen  that  a  judge  will  sell  his  de- 
cisions for  money.  More  often  he  is  indirectly  corrupted,  and 
under  such  circumstances  that  it  is  impossible  to  do  more  than  sus- 
pect him.     But  still  oftener  he  imagines  himself  a  Lord  Mansfield, 
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and  proposes  to  himself  to  improve  the  law.  There  is  some  limit 
to  human  wrong  doing,  but  there  is  none  to  human  conceit.  And 
my  observation  is  that  the  judges  who  have  the  most  disrespect  for 
the  sages  of  the  law  are  those  who  know  least  about  them. 

We  have  had  some  rare  specimens  on  the  bench  in  this  territory 
and  young  state  of  ours,  and  it  may  be  our  sad  lot  to  have  some 
more.  We  know  not  what  fate  has  in  store  for  as.  But  we  must 
try  to  console  ourselves  with  the  thought  that  they  are  rare;  that 
no  time  or  country  is  entirely  freed  from  them,  and  that  sooner  or 
later  the  judge  who  insists  on  making  law  is  relegated  to  private 
life.  That  judge  who  by  his  industry  discerns  what  his  predeces- 
sors have  done  and  travels  in  their  footsteps,  who  realizes  that  he 
cannot  legislate,  and  who  with  learning,  courage  and  integrity  takes 
his  stand  upon  the  ancient  way,  is  the  judge  after  every  true  law- 
yer's heart.  Before  such  a  man  we  can  stand  with  respect  and  con- 
fidence. No  matter  how  learned  the  argument,  how  deep  and  ex- 
haustive the  research,  we  find  that  he  responds.  Before  such  a  man 
character  as  well  as  ability  and  skill  count  for  something,  for  he 
knows,  as  we  all  know,  that  it  is  impossible  for  a  man  to  be  a  great 
lawyer  whose  mind  and  heart  are  not  filled  with  a  sense  of  justice, 
truth  and  right-doing. 

Let  us  exercise  our  pleasure  in  praising  such  judges  wherever  we 
find  them.  Let  us  call  the  attention  of  the  people  to  them  and  se- 
cure for  them  the  respect  and  confidence  of  the  community,  and  let 
us  do  all  we  can  to  keep  them  on  the  bench.  No  one  knows  better 
than  lawyers  know  how  true  it  is  that  a  learned,  upright  and  fear- 
less judiciary  is  the  main  bulwark  of  our  most  cherished  institu- 
tions, and  that  if  the  time  should  ever  come  when  this  mainstay 
fails  us,  nothing  can  save  us  from  destruction. 

And  on  the  other  hand  let  us,  with  undaunted  courage,  frown 
upon  and  denounce  the  aspirations  of  men  whom  we  know  to  be 
unfit  for  the  bench. 

It  has  been  said  that  a  strong  judge  makes  a  strong  bar.  Un- 
questionably a  strong  bar  is  the  only  safeguard  against  unfit  judges. 

There  are  ministerial  offices  wherein  the  duty  of  the  incumbent 
is  to  execute  the  law. 

There  is  the  legislature,  to  which  it  is  our  privilege  and  obliga- 
tion to  send  good  men  to  make  the  law,  whenever  any  making  is 
needed. 
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Lastly,  there  is  the  judioiary,  in  the  composition  of  which  we  are 
more  directly  and  particularly  concerned,  and  we  want  our  judges 
to  decide  according  to  the  law  of  the  land,  and  never,  under  any 
state  of  case,  to  attempt  judicial  legislation.  We  want  them  to 
stand  upon  the  ancient  way;  to  discover  by  their  industry  what 
their  predecessors  have  done,  and  to  tread  in  thei^  footsteps.  We 
want  them  to  hear  both  sides,  to  weigh  without  hurry,  and  to  de- 
cide without  fear  or  favor.  We  want  them  to  bear  in  mind,  what 
the  friend  I  have  alluded  to  so  kindly  reminded  me  of,  that  when 
a  judge  proposes  to  make  law  the  constitution  stands  as  the  Irish- 
man stood  in  respect  to  the  government — <<agin  it"  And  if  a 
judge,  with  such  an  itching,  will  only  go  back — or  go  forward — 
to  old  Blaokstone,  he  will  find  that  before  federal  or  state  constitu- 
tions were  framed,  it  was  an  established  doctrine  of  the  common 
law  that  judges  may  indicate  the  old  law,  but  must  not  even  pre- 
tend to  make  a  new  one. 
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PIONEER  JUDGES  AND  LAWYERS. 


BY  H.  T.  CATOir,  OF  8PBAOUS. 


In  the  new  we  do  not  always  find  the  best  or  the  most  im- 
portant. • 

Upon  oaref  q1  inspection  we  are  occasionally  driven  to  the  reluct- 
ant conclusion,  that  what  we  have  deemed  as  new  is  but  an  im- 
provement upon  that  which  theretofore  existed,  either  in  embryo, 
in  principle  or  in  outline. 

This  observation  applies  with  some  truth  to  many  departments 
either  of  science,  philosophy  or  literature. 

Hence  the  inclination  of  the  human  mind  to  desire  so  strongly 
to  Qontemplate  the  past  in  whatever  investigation  the  same  may  be 
engaged. 

In  spite  of  us — and  it  makes  but  little  difference  w;hat  the 
strength  of  the  will  may  be — we  find  ourselves  exhibiting  a  certain 
veneration  for  whatever  may  be  supposed  old. 

This  is  a  feeling  which  involuntarily  arises  in  the  hudian  heart 
What  man  is  there  among  us  that  does  not  revere  old  men  and  old 
women? 

We  listen  with  the  docility  of  a  child  to  recitals  concerning  old 
countries,  old  institutions  and  old  laws. 

We  scarcely  pick  up  a  law  book  fresh  from  the  press  but  what 
we  feel  sure  that  the  author  will  descant  learnedly  upon  the  im- 
provements advanced  civilization  has  grafted  upon  the  same  sub- 
jects as  they  existed  for  the  government  of  people  in  the  past 
years,  either  in  this  happy  land  of  ours  or  on  shores  lashed  by  other 
waters. 

Now,  what  other  cause  can  be  assigned  for  this  disposition 
worthy  the  acceptance  of  the  commonest  reason  except  this:  In  the 
past  the  principle  existed  and  to  some  extent  was  recognized,  the 
outline  dimly  discerned,  the  foundation  however  weak  was  attemped 
to  be  laid. 
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It  was  there  in  embryo. 

The  people  of  that  age  simply  required  the  aid  which  experience 
alone  can  furnish  to  complete  the  imposing  superstructure  which 
was  designed  to  be  and  is  the  admiration  of  the  world  to-day. 

As  it  is  with  principles,  institutions,  customs  and  laws,  so  it  is 
with  men. 

William  Wirt  kept  before  his  mental  vision  Patrick  Henry  and 
others  who  were  his  contemporaries. 

He  made  these  his  models. 

^  it  was  with  Wirt,  so  it  has  been  all  along  the  years. 

The  wisdom,  learning  and  experience  of  the  grand  men  of  the 
past  is  being  continually  reproduced. 

The  reproduction  may  be  slightly  modified  to  meet  changed  con- 
ditions, or  somewhat  enlarged  so  as  to  meet  the  approval  of  a  some- 
what fastidious  age. 

With  these  reflections  in  mind,  none  need  be  surprised  when  I 
say  that  the  pioneer  judges  and  lawyers  of  what  is  now  the  states 
of  Oregon  and  Washington  were  not  a  whit  behind  in  point  of 
ability  and  legal  knowledge  those  occupying  similar  positions  else- 
where on  the  continent. 

Some  of  these  exhibited  traits  of  character  wholly  unknown  to 
those  nearer  metropolitan  centers. 

The  apparent  difference  appearing  may  be  sought  in  the  fact  that 
the  one  more  luxury  enjoyed  while  the  other  was  by  force  of  cir- 
cumstances required  to  endure  greater  hardships. 

Hence,  the  pioneer  may  be  said  to  have  exhibited  more  self-sacri- 
fice and  greater  perseverance. 

Men  coming  from  their  eastern  homes  to  occupy  seats  upon  the 
bench  to  administer  such  crude  laws  as  were  enacted  for  the  ad- 
justment of  the  difficulties  among  the  sparse  population  on  this 
coast  were,  generally  speaking,  men  of  pronounced  versatility  of 
talent. 

Men  capable,  without  an  effort,  of  adjusting  themselves  to  their 
changed  conditions,  and  yet  they  left  not  behind  but  brought 
hither  with  them  all  those  characteristics  by  which  they  were  so 
prominently  known  by  their  former  companions. 

What  is  here  said  of  the  judges  applies  with  equal  truth  to  the 
lawyers. 
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My  acqaaintance  with  either  or  both  dates  from  the  month  of 
November,  1850. 

As  preliminary  it  may  be  of  service  to  allude  to  some  historic 
facts,  which  are  essential  to  full  understanding  and  a  due  apprecia- 
tion of  remarks  more  especially  in  the  line  of  my  topic. 

The  very  last  day  of  the  session  of  congress,  to  wit,  on  the  14th 
day  of  August,  1848,  the  bill  creating  the  Territory  of  Oregon 
passed  the  senate,  having  previously  passed  the  house. 

Joseph  Lane,  of  Indiana,  was  appointed  the  first  governor. 

General  Lane  reached  Oregon  City  March  2,  1849,  and  qualified 
the  day  following. 

Among  other  offices  created  was  that  of  superintendent  of  com- 
mon schools. 

To  this  office  Dr.  James  McBride,  then  a  resident  of  the  terri- 
tory, was  appointed. 

Dr.  McBride,  it  may  not  be  out  of  place  to  remark,  was  the 
father  of  the  Hon.  George  W.  McBride,  now  a  senator  from  the 
State  of  Oregon,  and  also  father  of  our  honored  member  and  fellow 
citizen.  Judge  John  R.  McBride,  of  Spokane. 

William  P.  Bryant  was  appointed  chief  justice  and  qualified  as 
such  April  9,  1849. 

His  associates  on  the  bench  were  O.  C.  Pratt  and  P.  A.  Burnett. 

Judge  Pratt  is  the  only  one  of  this  trio  of  whom  I  possess  per- 
sonal knowledge. 

He  tried  many  important  causes,  exhibited  great  familiarity  with 
the  law  and  the  proper  procedure  in  the  courts. 

Somewhat  stem,  but  always  courteous,  inclined,  however,  as  I,  a 
mere  boy,  then  thought,  to  lose  no  opportunity  of  legitimate  gain 
to  himself. 

This  estimate  by  me  formed  of  Judge  Pratt  was  confirmed  by  a 
single  transaction  just  prior  to  his  departure  for  the  gold  fields  of 
California. 

I  cannot  be  certain  as  to  dates. 

It  may  have  been  as  early  as  1851. 

Several  parties  had  driven  into  the  Willamette  valley  bands  of 
Spanish  cattle  bought  by  them  in  Lower  California. 

A  man  whose  name  was  Durham  owned  a  band  of  these  cattle, 
ranging  them  in  what  is  now  Yamhill  county. 
—5 
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Jadge  Pratt  boaght  this  band  from  Mr.  Darham. 

Ever  after,  in  the  Judge's  estimation,  there  were  no  cattle  in  all 
that  valley  the  equal  of  his  Durham  cattle. 

<<My  Durham  cattle"  was  the  subject  of  Judge  Pratt's  conversa- 
tion at  all  times  and  in  all  places,  and  his  continual  talk  proved 
such  an  effective  advertisement  that  he  soon  found  a  purchaser  at 
a  fair  price. 

This  purchaser  was  led  to  believe  that  he  was  the  owner  of  a 
band  of  blooded  stock,  but  when  he  looked  for  the  first  time  upon 
a  specimen  of  his  long  homed  purchase,  his  anger  at  Judge  Pratt 
was  terrible. 

I  feel  assured  that  had  the  profane  utterances  of  that  man  been 
wafted  on  friendly  zephyrs  to  the  ears  of  the  judge  in  his  far  off 
California  home,  it  would  have  profoundly  disturbed  the  serenity 
of  his  repose. 

Passing  over  a  few  years  Chief  Justice  Nelson  appeared  upon 
the  scene. 

He  was  a  man  of  pleasing  manners,  fair  legal  attainments,  but 
inclined  to  be  irritable. 

He  prided  himself  upon  his  literary  attainments,  and  yet  to  save 
his  neck  he  could  not  pronounce  the  title  of  his  appellate  tribunal 
correctly.     He  invariably  said  "sperm  cort." 

An  incident  occurred  in  the  court  presided  over  by  Judge  Nelson 
I  deem  worthy  of  recital.  A  case  of  importance  was  on  trial.  The 
lawyers  engaged  were  of  the  first  order  of  talents,  in  fact,  the  giants 
of  the  bar.  To  name  them  simply  is  sufficient:  Delazon  Smith, 
James  K.  Kelly,  LaFayette  Grover,  and,  if  I  recollect  correctly, 
Colonel  W.  H.  Farrar. 

Colonel  Eelly  was  engaged  in  addressing  the  court  and  therein 
referring  to  quite  a  number  of  reports,  reading  and  commenting 
thereon  at  great  length.  Counsel  had  repeatedly  informed  the 
speaker  that  they  agreed  with  him  on  the  proposition  of  law  he  was 
endeavoring  to  establish.  His  Honor  had  also  informed  the  speaker 
that  the  Court  was  with  him  upon  the  point,  but  the  stream  of  talk 
continued,  and  volume  after  volume  was  consulted  and  introduced 
until  the  chief  justice  very  testily  informed  Colonel  Eelly  that  he 
would  hear  nothing  more  from  him  on  that  point  and  he  must  desist. 

At  this  juncture  the  speaker  apologized  for  his  persistence  in  the 
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following  convincing  and  satisf actory  language :  '  <  Bat,  your  Honor, 
I  have  not  talked  one  hundred  and  fifty  dollars  worth  yet." 

My  opinion  is,  that  if  this  Bar  Association  had  been  in  control, 
the  gentleman  would  have  been  allowed  to  have  continued  his 
speech  until  in  his  judgment  he  had  fully  earned  his  fee  according 
to  contract 

It  was  about  this  time  a  record  entry  was  made  in  a  justice's 
docket,  said  to  have  been  prepared  by  an  attorney  of  standing,  I 
think  too  good  to  be  lost. 

That  the  descendants  of  the  chief  actors  therein  may  have  no 
cause  of  complaint,  I  will  borrow  a  few  names.  The  occurrence, 
however,  was  real.     The  docket  entry  run  about  as  follows: 

Teebitobt  op  Oeegon  v8,  John  Thomas. 

Now  on  this  18th  day  of  May,  1858,  comes  John  Jones  and 
makes  oath  that  said  defendant  stole  a  hog,  said  hog  was  of  white 
color,  weighed  about  two  hundred  pounds  and  was  in  J.  B. 
McClane's  mark. 

Warrant  issued  for  the  arrest  of  defendant  and  placed  in  the 
hands  of  George  Ray  for  service. 

May  19. — Now  comes  George  Ray  and  makes  return  on  said 
warrant  and  says  that  he  arrested  the  defendant  and  as  they  came 
by  the  Mission  Mills  the  nigger  escaped  in  the  brush,  and  there 
this  suit  ended. 

[Signed]  A  B, 

Justice  of  the  Peace. 

On  the  2d  day  of  March,  1858,  the  Territory  of  Washington  was 
created  by  an  act  of  congress,  and  from  that  time  until  admission 
into  the  union  as  a  state — a  period  of  thirty-six  years — the  bench 
was  occupied  by  twelve  chief  justices  and  twenty  associate  justices. 

Nearly  all  of  these  were  personally  known  to  me. 

With  two  of  them,  to  wit.,  Hon.  Joseph  R.  Lewis  and  Hon. 
James  E.  Wyche,  I  was  more  intimately  acquainted. 

In  all  Eastern  Washington  only  two  places  were  designated  at 
which  terms  of  court  were  held — at  Walla  Walla  and  Fort  Col- 
ville.     A  few  years  later  a  court  was  established  at  Yakima  City. 

To  reach  Fort  Colville,  a  distance  of  two  hundred  and  ten  miles 
from  Walla  Walla,  the  judge  and  lawyers  were  compelled  to  pro- 
vide their  own  conveyance,  cooking  apparatus  and  sleeping  ap- 
pliances. 
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This  trip  had  to  be  taken  onoe  each  year,  in  midsammer,  and 
nsoally  required  five  days. 

With  Judges  Wyche  and  Lewis  many  times  I  traversed  these 
weary  miles.  I  imagine  that  a  better  opportunity  for  testing  true 
manhood,  than  a  journey  across  the  dreary  waste  stretching  itself  out 
between  the  points  named  could  scarcely  be  afforded. 

Heat,  dust  and  thirst  were  our  undesired  yet  constant  compan- 
ions, and  an  occasional  furious  storm  of  wind,  accompanied  by 
heavy  rains,  was  thrown  in  to  break  the  monotony. 

Judge  Wyche  was  patient  and  sullen,  while  Judge  Lewis  was 
jolly  and  full  of  humor  under  the  most  trying  circumstances. 

I  have  often  wondered  whether  Judge  Lewis  had  forgotten  the 
tearing  away  of  his  tent  by  the  furious  wind  just  north  of  Big 
Lake. 

That  wind  had  no  regard  for  the  court  nor  of  the  proprieties  of 
the  occasion. 

Judge  Wyche  was  tall  and  angular,  a  good  scholar,  and  exhibited 
all  the  traits  of  character  possessed  by  a  Tennessee  gentleman. 

He  was  a  good  judge  of  law,  and  perfectly  fearless  in  its  admin- 
istration. With  him  there  was  one  governing  principle  of  which, 
never  for  a  moment,  while  occupying  the  bench,  did  he  lose  the 
sight,  and  this  he  frequently  mentioned  in  delivering  his  opinions. 

He  denominated  it  << substantial  justice." 

Judge  Lewis  was  more  robust,  equally  as  well  informed,  a  better 
lawyer  and  equally  as  courageous.  Judge  Lewis  always  aimed  to 
give  litigants  the  clean  law,  and  having  superior  opportunities  to 
know,  I  say  pointedly  that  he  was  eminently  just,  and  while  he 
could  exhibit  the  arrogance  of  a  prince,  he  yet  possessed  the  tender- 
heartedness of  a  child.  He  was  unflinching  in  his  devotion  to  his 
friends,  but  inclined  to  be  implacable  towards  his  foes. 

The  companionship  of  Judge  Lewis  in  our  forced  travels  and  the 
many  favors  received  at  his  bands  remain  in  cherished  remem- 
brance. 

One  little  episode  which  occurred  at  Yakima  City  I  must  not 
omit.  So-called  Christian  Indians  were  furnished  me  as  witnesses 
by  whom  it  was  hoped  that  men  engaged  in  the  traffic  of  spiritous 
liquors  with  the  Indians  might  be  brought  before  the  court  for 
trial. 
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For  foar  days  I,  as  acting  United  States  attorney,  labored  before 
the  grand  jury  to  worm  oat  of  these  Indian  witnesses  the  name  of 
the  naughty  white  man  gnilty  of  this  offense. 

Having  failed  in  this  important  particular,  in  my  despair,  I  pre- 
vailed apon  Judge  Lewis  to  interview  an  Indian  by  the  name  of 
Salnskin.  I  hoped  he  might  prove  in  his  efforts  more  successful 
than  myself.  But  after  a  long  siege  he  was  compelled  to  admit 
that  there  was  oncf  secret  an  Indian  would  not  venture  in  the  keep- 
ing of  another. 

To  name,  describe  and  speak  of  the  lawyers  who  appeared  at  the 
bar  from  March,  1853,  to  January,  1873,  and  to  speak  of  them  as 
their  merits  deserve  as  I  recognized  them,  would  swell  this  paper 
to  undue  proportions  if  I  even  possessed  the  proper  qualifications 
for  such  a  task. 

This  I  once  did  in  a  volume  I  projected  entitled  <<  Reminis- 
cences," but  the  great  conflagration  of  August  3,  1895,  saved  my 
literary  reputation  by  the  destruction  of  the  manuscript  before  it 
reached  the  hands  of  the  printer. 

A  few,  however,  of  my  brethren  of  the  bar  will  find  the  opinion 
I  entertain  of  them  in  ** Gilbert's  History." 

To  all  the  present  practitioners  of  the  state  I  have  this  to  say,  if 
you  care  for  my  good  opinion,  before  I  shall  express  myself  favor- 
ably of  you,  I  shall  expect  a  united  effort  upon  your  part  to  blot 
out  our  cumbersome,  ill-advised  and  disjointed  code  of  civil  pro- 
cedure. 

Then,  and  not  until  then,  need  you  expect  panegyrics  from  my 
pen. 
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PROBATE  LAW  AND  PEACTICE  IN  WASHINGTON. 


JUDGE  EMMXTT  F.  PARKER,  OF  TACX>MA. 


It  has  seemed  to  me  that  the  importance  of  this  branch  of  the 
law  is  underestimated,  particularly  here  in  the  west,  where  we  are 
inclined  to  measure  the  usefulness  of  the  legal  profession  by  the 
ability  of  its  members  to  champion  the  client's  cause  through  in- 
tricacies of  contentious  litigation  and  disentangle  his  interests  from 
the  complications,  which  perchance  for  the  want  of  timely  legal 
advice,  they  have  gotten  into. 

There  is  quite  a  prevalent  view,  not  only  among  laymen,  but 
with  many  of  the  bar,  among  which  are  some  of  its  most  talented 
members,  that  to  be  proficient  in  probate  law  and  practice  means 
but  little  more  than  to  be  acquainted  with  a  few  stereotyped  forms 
and  a  little  statute  law,  and  that  such  work  can  be  safely  left  to 
clerks  and  students  and  those  who  are  not  sufficiently  skilled  to 
enter  the  field  of  litigation;  still  we  not  unfrequently  witness  the 
spectacle  of  counsel  of  exceptional  learning  committing  error  in 
probate  practice  which  would  be  greatly  to  their  shame  in  any 
other  field  of  jurisprudence.  This  is  to  be  accounted  for  largely 
by  the  fact  of  the  newness  of  our  state,  for  the  importance  of  a  per- 
fect record,  leading  up  to  and  including  the  decree  of  distribution 
in  a  probate  matter,  will  become  much  more  apparent  as  time  goes 
on,  when  every  chain  of  title  will  contain  one  or  more  links  based 
on  such  proceedings.  ^ 

Our  probate  practice  is  too  often  conducted  in  such  manner  as 
to  invite  litigation,  rather  than  prevent  it,  as  its  real  object  should 
be.  Now  I  can  hardly  conceive  of  an  administration  of  any  conse- 
quence, and  especially  where  real  property  is  involved,  that  does 
not  need  the  services  of  learned  counsel  to  advise  the  administrator 
and  see  that  each  step  in  the  administration  is  taken  in  its  proper 
order  and  in  strict  compliance  with  law,  for  upon  the  record  of 
such  a  case  depends  the  rights  of  more  parties  than  are  usually  in 
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a  civil  case,  as  well  as  the  title  to  property  which  will  be  tainted 
with  the  irregalarities  allowed  to  creep  into  the  record,  which,  in 
many  instances,  may  amount  to  serious  questions  of  jurisdiction, 
for  it  must  be  borne  in  mind  that,  unlike  a  civil  case,  where  the 
question  of  jurisdiction  is  settled  once  for  all,  in  the  settlement  of 
an  estate  we  are  confronted  by  it  at  every  turn,  in  the  appoint- 
ment, in  the  settlement  of  accounts,  in  the  sale  of  property,  in  dis- 
tribution, and  at  other  stages  of  the  proceedings.  It  does  not 
follow  that,  because  the  court  has  jurisdiction  over  the  estate  gen- 
erally, all  the  interested  parties  are  before  the  court  as  to  every 
step  to  be  taken  in  the  course  of  its  settlement.  Each  of  the  mat- 
ters just  mentioned  is,  in  a  sense,  a  separate  proceeding  within 
itself,  and  in  that  proceeding  all  the  world  are  parties,  or,  at  least, 
all  are  entitled  to  notice  so  they  may  become  parties  and  be  heard 
if  they  desire;  and  unless  notice  is  given  in  strict  compliance  with 
law  property  interests  may  be  adjudicated  without  due  process  of 
law.  It  has  been  said  by  our  supreme  court  that  the  administra- 
tion of  an  estate  is  substantially  a  proceeding  in  rem  ( 5  Wash. 
318);  indeed  it  often  involves  several  separate  steps  in  the  nature 
of  proceedings  in  rem^  each  of  which,  so  far  as  the  jurisdiction  of 
the  parties  is  concerned,  is  independent  of  the  other.  In  any  event 
it  can  be  said  of  each  of  the  principal  steps  to  be  taken  in  such  a 
proceeding,  as  an  eminent  writer  ( Waples )  has  said  about  proceed- 
ings in  remy  <<From  the  four  quarters  of  the  earth  claimants  may 
come  and  voluntarily  put  themselves  under  the  jurisdiction  of  the 
court.  Hence  the  necessity  of  giving  such  notice  as  will  require 
all  to  assert  their  rights  at  each  principal  step  taken  before  it  can 
be  said  that  the  decrees  of  the  court  can  be  res  jtcdicata  as  to  all. 
(Waples,  Proceedings  in  rem,  571.) 

So  much  for  the  importance  of  matters  of  probate  when  their  na- 
ture alone  is  considered.  What  then  of  the  vast  interests  involved? 
I  remember  reading  in  a  review  some  years  since  (just  where  I  do 
not  remember)  that  all  of  the  real  property  of  the  country  passes 
through  the  course  of  administration  in  the  courts,  having  probate 
jurisdiction,  on  an  average  of  once  in  thirty  years.  Some  statistics 
tending  to  prove  a  case  much  stronger  than  this  were  given  by 
Judge  Brewster,  of  Philadelphia,  at  the  opening  and  dedication  of 
the  orphan's  court  rooms  in  that  city  in  November  last.    In  a  sum- 
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mary  of  the  work  of  that  court,  covering  1876  to  1894,  inolasive, 
he  showed  that  the  total  value  of  estates  settled  in  that  court  for  ' 

those  eighteen  years  was  a  million  dollars  more  than  the  entire 
value  of  both  the  real  and  personal  property  of  the  city  and  county  , 
of  Philadelphia.     We  have  bo  reason  for  believing  that  this  is  ma-  i 

terially  different  from  what  the  average  would  be  of  other  places, 
so  it  would  seem  that  the  thirty  year  estimate  was  probably  a  longer 
time  than  the  real  average.  It  is  then  manifest  that  the  value 
of  interests  involved  in  ordinary  litigation  is  not  to  be  compared 
with  that  affected  by  decrees  in  probate.  I  mention  these  things 
only  to  call  attention  to  the  importance  of  this  much  neglected 
field  of  the  law.  It  is  one  which  is  certainly  worthy  of  attention, 
and  if  cultivated  will  yield  some  of  the  richest  fruits  of  jurispru- 
dence. The  purpose  of  this  paper  is  to  briefly  review  the  principal 
featured  of  our  probate  code  and  note  some  of  its  defects  and  incon- 
sistencies, with  some  suggestions  for  curing  them,  but  at  the  same 
time  to  defend  its  general  framework. 

The  history  of  probate  practice  within  the  territorial  limits  of 
Washington  has  not  been  marked  by  any  radical  change  in  its  gen- 
eral scope  at  any  time  since  the  passage  of  the  several  acts  relating 
thereto  by  the  first  session  of  the  territorial  legislature  in  1854. 
These  several  acts,  if  taken  together  and  properly  classified,  would 
have  formed  quite  a  respectable  and  complete  system,  and  their 
main  features  can  be  easily  recognized  in  the  code  as  it  exists  to- 
day. Some  slight  amendments  were  made  in  1860  and  1861,  and 
in  1863  there  was  an  act  passed  << defining  the  jurisdiction  and 
practice  in  probate  courts  of  Washington  Territory,"  which  was 
but  little  more  than  a  codification  of  the  previous  acts.  This  act 
was  slightly  amended  from  time  to  time  when,  in  1873,  with  the 
amendments  theretofore  made,  it  was  again  re-enacted  as  a  whole, 
and  this  act  went  into  the  Code  of  1881  almost  verbatim,  since 
which  time  it  has  had  some  additions  but  very  little  change  in  the 
original.  I  am  unable  to  say  from  what  state  it  was  originally 
taken,  but  substantially  the  same  general  provisions  are  to  be  found 
in  most  of  the  older  western  states. 

The  first  matter  provided  for  in  our  probate  code  is  the  jurisdic- 
tion of  superior  courts  in  such  proceedings.  I  do  not  think,  as  the 
law  now  stands,  that  the  fact  of  that  jurisdiction  being  lodged  in 
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the  court  of  general  jarisdiction  makes  it  in  any  sense  of  a  differ- 
ent nature  from  that  of  a  court  of  exclusive  and  limited  probate 
jurisdiction,  such  as  existed  in  the  Territory  of  Washington  and 
as  now  exists  in  many  of  the  states  of  the  union;  it  is  still  a  lim- 
ited jurisdiction,  or,  we  might  say,  a  t^eparate  and  special  juripdic- 
tion  as  distinguished  from  law  and  equity,  and  it  covers  a  tield  as 
distinct,  within  itself,  as  either  of  these.  The  power  of  the  court 
in  probate  is  primarily  to  take  proof  of  wills  and  to  grant  letters 
testamentary  of  administration  and  guardianship,  to  settle  estates 
of  deceased  persons  and  accounts  of  executors,  administrators  and 
guardians;  and  such  other  powers  as  are  incidentally  necessary 
thereto.  And  notwithstanding  it  is  in  a  court  of  general  jurisdic- 
tion these  powers  are  exercised  in  this  state,  yet  I  apprehend  that 
no  one  will  contend  that  in  a  purely  probate  proceeding  the  court 
has  any  general  common  law  or  equity  power  save  such  as  is  neces- 
sarily and  strictly  incident  to  the  exercise  of  that  which  is  expressly 
named  in  the  statute.  It  is  not  a  proceeding  in  which  disputed 
property  rights  between  the  estate  and  third  parties  can  be  settled; 
the  court  can  deed  only  vyith  the  property  in  the  possession  of  its  of- 
ficersy  to  wit,  its  executors,  administrators  or  guardians,  or  rather 
with  the  interest  of  the  deceased  or  ward  in  such  property,  and  can 
determine  no  controversy  arising  between  such  officer  and  third 
parties.  The  law  leaves  such  controversies  to  the  civil  side  of  the 
court,  where  the  estate,  through  such  officer,  has  the  same  rights, 
but  no  more  nor  less,  as  any  other  party,  where  it  has  to  sue  or  to 
be  sued  in  the  same  manner. 

Probate  proceedings  are  as  unsuited  to  such  controversies  as 
those  of  equity  would  be  to  the  trial  of  an  action  at  law  where  the 
right  of  a  jury  trial  exists,  and  I  think  all  will  agree  that  this  right 
should  be  held  as  sacred  in  controversies  where  an  estate  is  a  party 
as  where  both  parties  are  living  persons.  The  only  property  rights 
the  court  can  settle  in  such  a  proceeding  are  those  of  heirs,  legittees, 
and,  to  a  limited  extent  as  our  law  now  stands,  of  creditors.  As  to 
creditors,  the  law  at  present  leaves  us  in  some  confusion,  which 
will  be  noticed  in  its  proper  order. 

The  principal  process  issued  out  of  probate  is  called  << citation," 
and  under  our  code  whenever  personal  notice  is  required  to  be 
given  to  any  party  to  a  proceeding  in  matters  of  probate,  and  no 
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other  mode  of  giving  notice  is  prescribed,  it  is  by  citation,  which 
is  issued  and  signed  by  the  clerk,  under  the  seal  of  the  court,  di- 
rected to  the  sheriff,  requiring  him  to  cite  the  person  to  appear  be- 
fore the  court  at  a  time  and  place  named. 

The  objection  to  be  urged  against  this  form  of  citation  is  that  it 
is  directed  to  the  sheriff  and  commands  him  to  cite  the  person  to  be 
notified;  this  makes  it  necessary  that  the  sheriff  serve  it,  and  be- 
sides it  is  not  as  simple  and  direct  as  if  it  were  in  the  first  instance 
directed  to  the  person  to  be  notified,  as  a  summons  is.  I  would 
have  the  citation  issued  by  the  clerk,  under  the  seal  of  court,  and 
directed  to  the  person  or  persons  cited,  giving  them  notice  of  the 
proceeding,  or  requiring  them  to  appear  on  a  day  certain,  and  then 
have  it  served  in  the  same  manner,  with  same  proof  of  service,  as 
required  for  summons  in  a  civil  action,  save  where  service  by  pub- 
lication is  necessary,  as  it  often  would  be  —  for  instance,  where  it 
would  be  addressed  to  all  persons  interested,  like  notice  to  credit- 
ors, settlement  of  accounts,  etc. 

Where  such  general  form  of  citation  is  impracticable,  then  let 
notice  be  by  order,  which,  of  course,  can  be  made  to  fit  any  cir- 
cumstance, leaving  it  to  the  court's  discretion  to  determine  which 
mode  of  notice  (order  or  citation)  is  best  suited  to  the  proceeding, 
except  in  cases  which  are  specifically  provided  for. 

The  first  step  in  the  administration  of  an  estate,  if  there  be  a 
will  left  by  the  deceased,  is  to  have  it  duly  probated;  that  is,  to 
have  its  validity  established  by  legal  proof. 

There  are  two  methods  known  to  the  law  of  procedure  in  all 
common  law  countries,  by  which  a  will  may  be  admitted  to  pro- 
bate, at  least  one  of  which,  and  in  some  states  both  of  which,  have 
been  adopted  by  statute.  They  are  called  <<  Probate  in  Common 
Form"  and  "Probate  in  Solemn  Form."  Common  form  is  a  pro- 
ceeding without  notice  to  any  one  who  may  be  interested  for  or 
against  the  will,  in  which  the  court  hears  the  testimony  of  the  at- 
testing witnesses  ex  parte^  and  if  satisfied  of  the  execution  of  the 
will,  and  of  the  soundness  of  mind  of  the  testator  at  the  time  of  its 
execution,  orders  it  admitted  to  probate;  or,  if  not  so  satisfied,  re- 
jects it  In  England  and  some  of  the  American  states,  including 
Washington,  wills  are  usually  probated  in  common  form,  and  this 
is  upon  the  presumption  that  the  writing  presented  is  valid  in  all 
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respects.  In  England  it  is  optional  with  the  proponent  of  the  will 
to  prove  it  in  either  common  or  solemn  form  in  the  first  instance. 
Snch  is  also  the  law  of  some  of  the  American  states,  where,  if 
proved  in  common  form,  it  may,  upon  the  petition  of  any  one  in- 
terested, be  required  to  be  proved  in  solemn  form  within  a  certain 
time,  limited  by  the  statute.  (Woerner's  American  Law  of  Ad- 
ministration, 216.) 

In  view  of  the  failure  of  our  statute  to  provide  a  mode  of  giving 
notice  to  parties  interested,  it  would  seem  that  probate  in  common 
form  is  exclusive  of  any  other  method  in  the  first  instance,  although 
this  is  not  free  from  doubt.  Thereafter,  at  any  time  within  one 
year,  any  person  may  contest  the  validity  of  the  will  and,  by  cita- 
tion, bring  all  interested  parties  before  the  court,  and  the  court's 
decision  upon  such  hearing  becomes  final,  save  as  to  {>er8ons  under 
certain  specified  disabilities,  who  may  contest  within  one  year  after 
the  removal  of  their  respective  disabilities.  Now,  whether  this 
contest,  provided  by  our  statute,  is  to  be  guided  by  the  rules  which 
would  apply  to  proof  in  solemn  form,  is  where  the  doubt  exists. 

Probate  in  solemn  form  is  where  all  parties  are  brought  before 
the  court  by  citation  or  notice  in  the  first  instance,  to  be  heard  upon 
all  questions  touching  the  validity  of  the  will,  in  which  case  judg- 
ment of  the  court  is  final  as  to  all  parties  before  it.  This  mode 
seems  never  to  have  been  in  use  in  the  State  or  Territory  of  Wash- 
ington, for  we  find  §  16  of  the  act  of  1854,  passed  during  the  first 
session  of  the  territorial  legislature,  is  still  in  force  (see  §  862,  Hill, 
or  §1357,  Huntly),  which  reads:  <<When  any  will  is  exhibited  to 
be  proven,  the  court  may  immediately  receive  the  proof  and  grant 
a  certificate  of  probate."  ♦  ♦  ♦  The  time  for  contest  was  then 
fixed  at  five  years;  in  1860  it  was  reduced  to  one  year,  and«has  so 
remained  until  the  present  time. 

The  advantages  of  common  form  of  probate  over  solemn  form 
must  be  so  apparent  to  those  who  have  had  occasion  to  see  its  prac- 
tical workings  that  to  lay  it  aside  would  be  no  more  thought  of 
than  to  lay  aside  the  code  system  of  practice  in  civil  cases  and  re- 
turn to  the  forms  of  common  law.  And  while  it  is  really  more 
ancient  than  proof  in  solemn  form,  coming  to  us  from  the  practice 
of  the  ecclesiastical  courts  of  England,  it  is  still  more  in  accord 
with  the  tendency  of  modem  practice  legislation  towards  simplicity. 
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Experience  has  shown  that  as  compared  to  the  nnmher  of  wills 
offered  for  probate,  very  few  are  contested,  and  the  reason  is  not 
far  to  see  when  we  consider  the  law  prescribing  the  manner  in 
which  wills  shall  be  ezecnted.  Indeed,  it  is  difficult  to  understand 
why  a  will,  executed  in  due  form  of  law,  is  any  more  likely  to  be 
void  by  reason  of  fraud,  undue  influence,  or  any  other  cause,  than 
a  deed  to  real  property  executed  in  due  form  of  law.  A  will  is 
executed  in  the  presence  of  two  witnesses  and,  except  for  the  ex- 
press provision  of  our  statute,  that  is  all  that  is  necessary  to  make 
a  valid  deed;  and  it  will  be  found  upon  examination  that  few  states 
require  a  deed  to  be  acknowledged,  so  far  as  its  validity  is  con- 
cerned. The  acknowledgment,  or  probate,  which  it  is  sometimes 
called  (which  is  analagous  to  the  proof  of  a  will),  being  in  the 
great  majority  of  states  required  only  for  the  purpose  of  entitling 
it  to  be  recorded,  and  in  some  states  not  even  the  personal  acknowl- 
edgment of  the  grantor  is  necessary,  but  it  may  be  proved  by  the 
ex  parte  oath  of  a  single  witness  and  thereby  become  entitled  to  be 
recorded  (see  5th  American  and  English  Encyclopaedia  of  Law, 
443 ),  which  is,  in  fact,  in  a  less  solemn  manner  and  with  greater 
chances  of  fraud  than  in  the  probate  of  a  will  in  common  form,  for 
the  deed  is  proven  or  acknowledged  before  a  mere  ministerial 
officer,  while  the  will  is  proved  by  testimony  in  open  court,  or  taken 
upon  commission.  So  it  would  seem  that  such  examination  of  the 
attesting  witnesses  touching  the  execution  of  the  will,  the  sound- 
ness of  mind  of  the  testator,  and  as  to  its  being  executed  under 
duress  or  not,  and  then  the  preservation  in  writing  of  such  testimony, 
subscribed  by  the  witnesses,  is  all  that  in  reason  should  be  required 
to  make  the  will  prima  facie  valid.  And  thereafter  the  burden  of 
proof  should  be  upon  him  who  seeks  to  set  it  aside,  the  same  as  in 
an  action  to  set  aside  a  deed  or  other  writing;  all  of  which,  it  seems 
to  me,  argues  strongly  in  favor  of  our  present  system  of  proving 
and  contesting  wills,  and  as  ancient  as  some  of  its  features  are,  it 
is  quite  in  keeping  with  modem  ideas,  and,  save  as  to  some  matters 
of  detail,  I  would  leave  it  substantially  unchanged. 

I  would  have  the  law  declare  probate  in  common  form  to  be  the 
exclusive  method  in  proving  a  will  in  the  first  instance,  and  then 
declare  the  effect  of  such  proof  to  be  to  make  the  will  prima  fade 
valid  as  against  all  causes  that  may  thereafter  be  urged  against  it, 
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and  throw  the  burden  npon  him  who  contests  its  validity  for  any 
caase.  It  is  now  uncertain  who  has  the  burden  of  proof  in  the 
contest.  As  suggested  above,  the  question  is,  is  this  contest  merely 
to  be  treated  as  a  proving  of  the  will  in  solemn  form,  which  leaves 
the  burden  upon  the  proponent,  or  is  it  a  contest  of  a  will  which  is 
to  be  regarded  as  once  established?  Some  urge  that  when  the  will 
is  questioned  by  a  contestant  it  then  devolves  upon  the  proponent 
of  the  will  to  again  prove  it  in  solemn  form,  as  is  the  case  now  in 
the  practice  of  the  English  courts;  while  others  contend  that  the 
will,  having  been  once  probated,  the  contestant  must  take  the  bur- 
den of  proving  facts  which  will  show  its  invalidity.  Statutes  and 
decisions  can  be  found  sanctioning  each  of  these  contentions  in  the 
various  states  of  the  union. 

It  is  also  uncertain  whether  or  not  the  right  of  trial  by  jury  ex- 
ists in  the  contest.  The  act  of  1854  provided  for  trial  by  jury; 
also  the  act  of  1860.  The  act  of  1873,  which  became  a  part  of  the 
Code  of  1881  (see  §  1360),  is  silent  as  to  jury,  and  it  was  so  left 
by  the  act  of  1891  (see  page  362,  §  8),  which  is  the  law  to-day.  I 
am  informed  that  the  courts  of  the  state  are  not  in  harmony  upon 
this  question,  and  a  section  of  half  a  dozen  words  could  make  it 
certain.  The  better  view  probably  is  that  a  jury  should  be  allowed 
when  demanded,  and  the  statute  should,  so  provide. 

We  have  provisions  for  probating  of  lost  or  destroyed  wills  and 
of  noncupative  wills  upon  giving  notice  to  all  parties  interested  in 
the  first  instance,  and  of  course  it  will  be  conceded  that  such  wills 
ought  not  to  be  admitted  to  probate  save  in  solemn  form,  with  no- 
tice to  all  interested,  in  which  event,  of  course,  the  probate  would 
become  res  judicata*  But  no  provision  is  made  for  holographic 
wills.  Whether  or  not  there  should  be,  there  is  a  variety  of  opin- 
ion. Probably  where  the  intent  of  the  testator  to  make  the  writ- 
ing as  his  last  will,  and  it  is  all  in  his  own  handwriting,  can  be 
made  clear  and  certain  by  evidence  of  say  at  least  two  witnesses, 
such  wills  ought  to  be  admitted  to  probate,  but,  of  course,  only  in 
solemn  form.  This  is  the  law  of  many  states.  But  the  law  of  the 
State  and  Territory  of  Washington  has  always  remained  silent  upon 
this  question. 

The  question  of  costs  in  contested  will  cases,  in  the  experience  of 
the  superior  court  of  Pierce  county  at  least,  has  given  rise  to  some 
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circuities  in  their  adjastment  I  think  it  would  be  easier  for  the 
court  to  properly  deal  with  this  question  if  the  statute  left  it  wholly 
within  the  court's  discretion  instead  of  attempting  to  fix  an  arbi- 
trary rule,  as  it  now  dx>es. 

If  there  be  no  one  named  in  the  will  to  act  as  executor,  or  if  there 
be  no  will,  letters  of  administration  are  issued  upon  petition  of  some 
one  interested,  setting  forth  the  facts,  giving  the  court  jurisdiction, 
upon  the  filing  of  which  a  day  is  set  for  hearing  and  notice  is  given 
by  the  clerk  to  all  persons  iifterested,  by  posting  only,  in  three  pub- 
lic places  in  the  county.  While  this  might  seem  to  be  rather  slight 
notice  and  might  easily  fail  to  reach  all  interested  parties,  yet  ex- 
perience has  shown  it  answers  all  practical  purposes.  This  objec- 
tion, however,  could  easily  be  removed  by  providing  that  within  a 
certain  time  (say  90  days)  any  person  interested  should  be  allowed 
to  show  a  better  right  in  himself  than  the  one  to  whom  letters  had 
been  issued,  which  could  be  done  upon  petition  and  notice  to  the 
original  appointee  and  others  interested,  and  thereby  cause  the  first 
letters  to  be  revoked  and  the  one  showing  the  superior  right  to  be 
appointed;  but  this,  of  course,  should  in  no  way  affect  the  acts  of 
the  first  appointee.  Whether  or  not  the  original  appointment  under 
the  law  as  now  existing  is  a  final  adjudication  of  the  question  of 
who  is  entitled  to  letters  may  not  be  free  from  doubt,  but  such 
would  seem  to  be  the  legislative  intent,  it  being  silent  as  to  any 
further  hearing  on  that  question.  However,  it  is  so  seldom  that 
letters  are  ever  granted  to  a  person  not  entitled  thereto,  under  the 
present  law,  by  reason  of  the  one  entitled  not  having  notice  of  the 
hearing,  that  it  would  seem  a  useless  burden  to  put  every  estate  to 
the  expense  of  publishing  such  notice;  yet  upon  a  merely  posted 
notice  it  would  seem  the  question  ought  not  to  be  closed  to  one  law- 
fully entitled  to  letters  who  can  show  he  had  no  actual  knowledge 
of  the  hearing,  and  moves  within  a  reasonable  time  in  asserting  his 
rights,  which  time  the  law  should  fix.  Under  the  law  as  it  now  ex- 
ists, when  a  hearing  upon  petition  for  letters  is  had,  it  would  seem 
that  the  only  question  before  the  court  is  simply  that  of  granting 
or  refusing  the  prayer  of  the  petition,  and  while  this  is  in  keeping 
with  correct  practice  generally,  I  think  there  should  be  an  exception 
in  hearings  upon  such  petitions.  Suppose  it  appears  upon  the  hear- 
ing that  the  original  applicant  is  not  in  law  entitled  to  letters,  then 
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is  the  court  simply  to  deny  his  petition  and  send  the  estate  out  of 
court  and  not  appoint  any  one  because  there  has  been  no  notice  of 
any  other  application?  Even  though  a  contestant  would  necessarily 
have  to  show  some  one  else  than  the  original  applicant  entitled  to 
letters  in  order  to  defeat  his  claim,  yet,  if  our  law  is  strictly  con- 
strued, the  court  could  not  in  such  case  appoint  the  person  who  it 
found  entitled  if  he  was  other  than  the  original  applicant  in  the  pe- 
tition; and  this  would  seem  to  be  true  even  though  the  court  found 
that  the  contestant  himself  was  dearly  entitled  to  letters,  because 
there  has  been  no  notice  given,  as  the  law  requires,  of  the  contest- 
ant's application  for  letters.  Now,  I  think  a  contestant  should  be 
permitted  to  set  up  his  own  rights  to  letters  on  such  hearing,  not 
only  for  the  purpose  of  negativing  the  original  petitioner's  right, 
but  also  as  an  affirmative  basis  of  his  own  right  to  the  same  extent 
as  if  he  were  an  intervener  in  a  civil  action,  and  the  court  should 
then  have  the  power  to  appoint  any  person  whom  it  found  lawfully 
entitled  to  letters.  The  statute  now  provides  that  the  notice  shall 
contain  <<the  name  of  the  decedent,  the  name  of  the  applicant,  and 
the  time  at  which  the  applicant  will  be  heard;"  nothing  more. 
And  the  form  that  is  now  in  most  common  use,  after  stating  these 
requisites,  notifies  all  persons  interested  to  appear  and  show  cause 
why  the  prayer  of  the  petition  should  not  be  granted.  This,  to 
my  mind,  forms  an  issue  too  narrow  to  answer  what  ought  to  be 
the  real  object  of  the  hearing.  The  question  ought  to  be,  not  alone 
whether  or  not  the  applicant  be  appointed,  but  who  shall  be  ap- 
pointed. To  make  the  notice  in  keeping  with  this  suggestion  I 
would  have  it  state  that  the  petition  had  been  filed,  with  the  name 
of  the  deceased  and  the  petitioner,  and  that  on  a  day  certain  it  would 
be  heard,  together  with  any  other  petitions  or  objections  thereto, 
and  that  upon  such  hearing  the  court  would  appoint  an  administra- 
tor for  the  decedent's  estate. 

The  next  step  is  the  filing  of  a  bond  by  the  appointee,  unless  the 
will  expressly  provides  that  no  bond  shall  be  required,  in  which 
event  the  law  expressly  authorizes  their  qualification  without  bond; 
though  under  certain  circumstances  it  is  within  the  court's  discre- 
tion to  require  bond  in  such  cases.  The  bond  is  to  be  in  a  penal 
sum  not  less  than  twice  the  value  of  the  personal  property  and 
twice  the  value  of  the  annual  profits  of  the  real  property  belonging 
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to  the  estate,  which  is  to  be  ascertained  bj  eyidenoe  upon  the  hear- 
ing. There  are  to  be  two  sareties,  to  be  approved  by  the  jodge, 
and  the  J  shall  possess  the  qualifications  and  justify  thereon  in  the 
same  manner  as  required  for  bail  upon  arrest.  No  fault  can  be 
found  with  this,  save  the  manner  of  the  justification.  The  practice 
in  the  case  of  bail  upon  arrest  is  manifestly  unsuited  and  impracti- 
cable to  apply  to  noncontentious  matters,  such  as  probate  generally 
is.  I  would  have  the  sureties  make  affidavit  as  to  their  qualifica- 
tions before  a  notary  or  other  officer,  and  leave  it  to  the  discretion 
of  the  court  whether  or  not  the  administrator  should  be  required 
to  produce  his  sureties  in  court  for  examination  before  approval  of 
the  bond;  and  thereafter,  upon  petition  of  any  one  interested  show- 
ing the  necessity  of  it,  or  even  upon  the  court^s  own  motion,  let 
the  administrator,  by  order  of  the  court,  be  required  to  produce  his 
sureties  in  court  for  examination  at  any  time;  and  upon  the  hear- 
ing such  order  could  be  made  requiring  new  or  additional  bond  as 
the  necessities  of  the  case  might  require.  Such  a  law  would  be 
simple  and  amply  protect  the  estate.  We  now  have  some  half 
dozen  sections  on  this  subject,  but  they  are  all  so  related  to  each 
other  as  to  be  quite  confusing.  The  matter  is  manifestly  so  sim- 
ple that  it  is  hard  to  understand  how  it  ever  succeeded  in  getting 
in  its  present  shape. 

Upon  the  approval  of  the  bond  by  the  court,  letters  are  issued 
by  the  clerk,  under  the  court's  seal,  and  the  executor  or  adminis- 
trator, upon  the  taking  of  his  oath,  is  duly  qualified  to  enter  upon 
the  discharge  of  his  duties. 

If  the  deceased  at  the  time  of  his  death  was  a  member  of  a  partr 
nership,  his  survivors  in  the  partnership  have  the  right  to  adminis- 
ter upon  that  portion  of  his  estate,  but  they  must  apply  for  the 
same  within  five  days  from  the  filing  of  the  inventory  by  the  gen- 
eral administrator,  which  inventory  must  contain  a  separate  sched- 
ule of  the  partnership  property.  It  is  probably  intended  that  the 
procedure  leading  up  to  the  appointment  of  such  administrator  be 
the  same  as  that  of  a  general  administrator,  though  the  statute  does 
not  make  it  quite  clear.  The  duties  of  such  an  administrator  are 
to  take  charge  of  the  partnership  property  and  wind  up  the  partner- 
ship affairs  of  the  estate;  but  as  the  law  now  stands  we  are  left  iu 
some  doubt  as  to  the  manner  of  the  carrying  out  of  such  trust.    He 
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ifl  denominated  an  administrator  of  the  partnership,  and  his  powers 
and  daties  extend  to  the  settlement  of  the  partnership  business  gener- 
ally, and  the  payment  and  transfer  of  the  interest  of  the  deceased 
in  the  partnership  property  remaining  after  the  payment  or  satis- 
faction of  the  debts  and  liabilities  of  the  partnersliip  to  the  ezecn- 
tor  or  general  administrator,  within  six  months  from  the  date  of 
his  appointment,  or  sach  farther  time,  if  necessary,  as  the  ooart 
may  allow.  And  while  it  appears  that  he  is  subject  to  the  control 
and  jurisdiction  of  the  court  in  the  exercise  of  these  powers,  yet 
there  is  no  statute  law  to  govern  him  or  the  court  on  the  subject, 
save  that  which  pertains  to  the  general  administration.  But,  as 
will  be  noticed  hereafter,  the  creditors  of  the  general  estate  have 
one  year  within  which  to  file  their  claims;  so,  it  is  manifestly  im- 
possible for  the  administrator  of  the  partnership  to  close  up  the 
partnership  estate  within  six  months  when  he  cannot  possibly 
know  until  the  expiration  of  one  year  what  the  debts  of  the  trust 
really  are,  if  he  is  to  be  guided  by  that  rule  as  to  creditors.  If  he 
is  not,  then  what  notice  to  creditors  is  he  to  give  ?  And  when  can 
he,  with  safety,  proceed  to  pay  the  partnership  debts,  if  the  estate 
should  be  insolvent  ?  The  principal  trouble  with  this  statute  now 
is  that  it  neither  leaves  us  to  the  common  law  rule  in  the  settle- 
ment of  partnership  estates,  nor  does  it  provide  any  intelligible 
statutory  proceeding.  The  superior  court  of  Pierce  county  has 
adopted  the  practice  of  holding  partnership  estates  open  for  the 
whole  year,  and  caused  them  to  be  administered  by  exactly  the 
same  rules  as  a  general  administration.  This  course  is  pursued  as 
it  is  considered  at  least  safe,  though  it  is  doubtful  whether  or  not 
the  statute  actually  requires  it  or  even  sanctions  it.  Now,  I  am  in- 
clined to  the  view  that  a  partnership  estate  should  be  settled  in 
identically  the  same  manner  as  any  other  estate.  The  purpose  of 
the  settlement  of  such  estate  is  exactly  the  same — that  is,  to  pay 
the  creditors  and  distribute  the  remaining  estate  .to  the  persons  who 
are,  by  law,  entitled  to  it  as  heirs  or  devisees;  the  latter,  however, 
being  left  to  the  general  administrator,  the  partnership  administra- 
tor accounting  to  him.  The  rights  of  creditors  are  identical  in 
each  instance.  Then  why  should  they  not  receive  the  same  notice 
to  present  their  claims  ?  And  so  it  must  be  said  that  the  rights  of 
aU  concerned  are  the  same  in  each  instance. 
—6 
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As  to  the  bond  of  the  administrator  of  the  partnership,  there  can 
be  no  reason  why  it  should  be  measured  by  the  whole  value  of  the 
partnership  property.  It  is  manifestly  unfair  that  the  surviving 
partner  should  be  required  to  give  bond  for  double  the  value  of  all 
the  property  of  the  partnership.  The  estate,  I  think,  would  be 
amply  protected  if  it  were  measured  by  the  value  of  the  decedent's 
interests  only. 

Another  matter  in  which  there  is  some  uncertainty  as  to  the  law- 
ful course  to  pursue,  concerns  that  of  the  continuing  of  the  part- 
nership business  after  death.  Now  it  is  the  policy  of  the  law  of 
administration  to  close  up  estates  and  not  to  run  them;  and  it  has 
been  held  in  some  of  the  states  that  a  probate  court  has  not  the 
authority  to  authorize  the  administrator  to  continue  a  business  in 
the  absence  of  statutory  permission;  much  less  has  the  administra- 
tor that  power  of  his  own  motion.  Yet  there  are  instances  where 
it  would  be  greatly  to  the  detriment  of  the  estate  to  close  up  a 
business,  which  would,  in  effect,  put  it  out  of  existence,  and 
thereby  destroy  that  part  of  its  value  which  is  not  represented  by 
physical  goods  —  such  as  good  will,  which  sometimes  is  its  only 
substantial  value.  I  think  the  statute  ought  to  expressly  authorize 
the  court  to  direct  the  administrator,  at  least,  of  the  partnership  to 
continue  the  business  to  the  same  extent  and  under  the  same  cir- 
cumstances that  a  court  of  equity  would  do  if  it  were  in  the  hands 
of  a  receiver.  Though  the  propriety  of  continuing  a  business  be- 
longing wholly  to  the  deceased,  during  the  course  of  administration, 
might  be  more  questionable;  yet  it  will  be  readily  seen  that  if  the 
business  was  of  such  a  nature  that  its  value  was  largely  good  will 
—  and  we  know  there  are  many  such  —  it  would  certainly  be  to  the 
interest  of  the  estate  to  keep  it  alive  until  it  could  be  sold,  even 
though  it  were  done  at  an  expense  to  the  estate.  If  this  whole 
matter  was,  by  direct  terms  of  the  statute,  left  to  the  court's  dis- 
cretion to  the  same  extent  as  it  is  already,  inherently  in  a  court  of 
equity,  it  would,  I  think,  be  a  wise  provision. 

The  law  relating  to  the  resignation  of  an  administrator,  I  think, 
is  unnecessarily  cumbersome.  It  provides  that  if  an  administrator 
or  executor,  having  first  settled  his  accounts,  shall  publish  for  six 
weeks,  in  some  newspaper,  a  notice  of  his  intention  to  apply  to  the 
court  to  resign  his  letters,  the  court  may  then  permit  him  to  resign 
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and  thereafter  appoint  his  suocessor.  Now  I  think  when  a  resig- 
nation is  tendered,  the  court  should  have  the  power  to  accept  it 
and  appoint  another,  regardless  of  whether  the  administrator's  ac- 
counts are  settled  or  not,  and  place  the  estate  immediately  in  the 
hands  of  a  new  one,  or  as  soon  as  the  question  of  who  is  entitled 
to  letters  can  be  determined.  This  need  in  no  way  affect  the  lia- 
bility of  the  administrator  to  account  and  turn  over  the  estate  to 
his  successor,  even  though  he  be  out  of  office.  Manifestly  his  duty 
to  account  and  to  surrender  the  estate's  property  should  in  no  sense 
be  dependent  upon  him  being  in  office.  Then  I  would  have  the 
law  retain  in  the  court  jurisdiction  over  the  person  of  the  adminis- 
trator for  all  purposes  relating  to  his  accounting,  and  have  his 
bondsmen  held  liable  and  not  be  exonerated  until  his  accounts  are 
settled.  Of  course,  if  this  was  iiot  provided  for  it  might  require  a 
suit  in  equity  to  compel  him  to  account,  since  by  accepting  the 
resignation  the  probate  court  would  probably  lose  jurisdiction  over 
him  in  the  absence  of  statute. 

When  qualified,  the  administrator  is  to  take  possession  of  all  the 
property,  real  tfnd  personal,  belonging  to  the  estate,  make  an  in- 
ventory thereof,  and  cause  it  to  be  appraised  by  disinterested 
persons,  appointed  by  the  court,  and  if  the  appraised  value  of  the 
property  does  not  exceed  $1,000  it  is  all  to  be  assigned  for  the  use 
and  support  of  the  widow  and  minor  children  of  the  estate,  or 
for  the  support  of  the  minor  child  or  children,  if  there  be  no 
widow,  subject  only  to  the  payment  of  funeral  expenses  and  ex- 
pense of  administration.  It  is  not  altogether  certain  as  to  the 
nature  of  the  title  which  is  vested  by  such  assignment  in  the  widow 
or  children.  Is  it  such  a  title  that  the  widow  or  children  take  ab- 
solutely, or  have  they  only  the  use  of  the  property?  There  might 
not  be  much  uncertainty  so  far  as  personal  property  is  concerned, 
for  the  use  of  such  property  generally  involves  its  consumption. 
But  suppose  the  estate  consisted  of  unproductive  real  property 
alone,  manifestly  it  would  then  be  of  no  use  to  either  her  or  her 
children  unless  the  right  of  alienation  existed.  This  may  have 
been  the  intent  of  the  legislature,  but  I  think  it  would  be  wise,  and 
remove  all  doubts  to  add  a  section  which  should  declare  the  nature 
of  the  title  taken;  if  there  be  a  widow  alone,  it  should  be  vested 
absolutely  in  her;  if  there  be  a  widow  and  minor  children,  it  should 
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also  absolutely  vest  in  her;  and  if  there  be  children  only,  then  in 
them,  to  be  cared  for  by  a  proper  guardian.  Under  the  chapter  on 
support  of  the  family,  there  is  a  provision  which  seems  to  contem- 
plate the  vesting  of  an  absolute  title  when  property  is  set  aside  for 
the  family  support,  but  thfi  relation  of  that  provision  to  this  one  is 
uncertain.  It  was  a  part  of  the  Code  of  1881,  and  this  is  a  part  of 
the  act  of  1891. 

We  now  come  to  the  matter  of  presentation  and  allowance  of 
claims  against  the  estate.  There  are  in  existence  in  the  various 
states,  two  general  systems  followed.  One  is,  where  the  claims  are 
settled  (both  contested  and  noncontested  ones)  in  the  court  having 
jurisdiction  of  the  estate  and  in  the  probate  proceeding.  The  other 
is,  where  noncontested  claims  are  simply  allowed  by  the  adminis- 
trator and  the  court,  and  contested  ones  are  litigated  as  any  other 
law  action,  on  the  civil  side  of  the  court.  This  is  the  system  in 
vogue  with  us,  and  while  there  are  strong  reasons  in  support  of  it, 
yet  I  think  since  the  probate  jurisdiction  is  now  lodged  in  a  court 
which  also  possesses  general  common  law  and  equity  power,  the 
reasons  in  support  of  that  system  no  longer  exist.  iThe  judge  of  a 
superior  court  is  certainly  as  well  qualified  to  settle  such  matters 
in  the  probate  proceeding  as  he  is  to  settle  contested  claims  against 
an  insolvent  concern  which  he  may  have  jurisdiction  over  as  a 
chancellor.  As  the  law  now  exists,  immediately  upon  his  appoint- 
ment it  is  the  duty  of  the  administrator  to  give  notice  to  creditors, 
by  publication,  requiring  them  to  present  their  claims  within  one 
year,  and  all  claims  not  presented  in  such  time  are  barred.  Now 
it  seems  to  me  that  one  year  is  an  unnecessary  length  of  time  to 
give  creditors  to  present  their  claims.  In  very  few  states  it  is  a 
year;  in  quite  a  number  it  is  six  months,  and  in  very  many  it  is 
three  months  and  four  months.  In  some  states,  and  especially 
those  that  have  short  limitation,  the  payment  of  a  claim  is  not  ab- 
solutely barred  if  not  presented  within  the  time,  but  its  payment  is 
postponed  until  after  all  which  are  presented  within  the  time  are 
paid.  But  in  no  event  is  the  estate  to  be  held  liable  to  pay,  or 
distributees  to  refund,  as  to  claims  not  presented  prior  to  distribu- 
tion. There  certainly  can  be  no  reason  why  a  creditor  should  have 
any  longer  to  present  his  claim  to  an  estate  of  a  deceased  debtor 
than  to  an  insolvent  debtor,  which,  under  the  present  law,  is  only 
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three  months.  If  this  wete  the  law  in  probate,  most  estates  could 
be  settled  within  aboat  four  months  after  death,  whereas  now  in  no 
event  can  it  be  closed  inside  of  about  fourteen  months.  I  would 
have  the  law  require  all  claims  to  be  presented  within  three  months 
from  the  date  of  the  first  publication  of  notice  or  be  prevented  from 
participating  in  the  proceeds  of  the  estate  until  all  such  had  been 
first  paid,  and  have  all  claims  presented  thereafter  paid  in  the  order 
of  presentation,  if  presented  before  final  distribution,  at  which  time 
all  should  be  absolutely  barred  except  as  against  subsequently  dis- 
covered property;  and  then  let  the  final  settlement  and  distribution 
occur  as  soon  after  the  three  months  had  expired  as  the  accounting 
and  distribution  could  take  place,  unless  there  be  reason  for  the 
court  granting  further  time. 

Our  law  now  makes  no  provision  for  hearing  in  the  probate  court 
of  contested  claims,  but  leaves  the  question  to  the  civil  side  of  the 
pourt  to  be  tried  as  an  ordinary  action  at  law  between  the  claimant 
and  the  estate;  and  as  to  an  allowed  claim  gives  no  one  an  oppor- 
tunity for  a  hearing  at  all.  A  statement  of  the  claim  must  be  pre- 
sented, under  oath,  to  the  administrator,  who  then  endorses  upon 
it  his  allowance  or  rejection,  in  whole  or  in  part.  If  allowed,  then 
it  is  presented  to  the  judge,  and  if  by  him  allowed  it  becomes  an 
acknowledged  debt  against  the  estate,  and  notwithstanding  this  is 
all  ex  parley  the  law  points  out  no  way  in  which  such  an  allowance 
can  ever  be  called  in  question  in  the  probate  proceeding,  by  heirs, 
devisees  or  other  creditors.  It  thereupon  seems  to  become  a  final 
money  judgment,  for  the  law  says,  <<It  thereupon  shall  be  ranked 
among  the  acknowledged  debts  of  the  estate,  to  be  paid  in  the  due 
course  of  administration." 

Now  it  is  manifest  that  at  some  point  in  the  proceeding  all  per- 
sons interested  should  have  an  opportunity  to  be  heard  upon  the 
justness  of  every  claim  allowed  in  this  ex  parte  manner.  Why  not 
then  give  the  court  exclusive  jurisdiction  of  the  whole  subject  in 
the  probate  proceeding,  to  the  same  extent  as  a  court  of  equity  pos- 
sesses in  the  settling  of  the  affairs  of  an  insolvent  concern.  When 
a  claim  is  presented  to  the  administrator  let  it  be  approved  or  re- 
jected by  him.  If  rejected  let  the  claimant  then  petition  the  court 
for  its  allowance  and  cite  the  administrator  to  appear  and  show 
cause.     Thereupon  let  issue  be  joined^  as  in  a  law  action,  and  if  it 
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be  deemed  best  not  to  curtail  the  right' of  trial  by  jury  on  such  a 
question,  let  the  trial  be  by  jury.  The  fact  of  the  question  being 
in  the  probate  proceeding  would  not  prevent  the  trial  by  jury,  if  it 
be  a  pure  question  of  law  and  fact,  unmixed  with  equity.  Then 
let  the  determination  of  the  claim  in  that  form  become  final.  But 
if  it  be  approved  in  the  first  instance  by  the  administrator,  let  it  be 
filed  by  him,  without  either  the  approval  or  disapproval  of  the 
judge,  and  stand  as  prima  facie  correct.  Then  if  any  one  inter- 
ested object,  at  or  before  the  settling  of  the  account,  let  the  claim- 
ant be  cited  to  appear,  and  thereupon  try  the  question  as  in  the  case 
of  a  rejected  claim.  If  no  objection  be  made  at  or  before  the  set- 
tlement of  the  account,  let  it  become  final.  I  will  notice  what  1 
deem  ought  to  be  adjudicated  by  the  decree  settling  the  account  in 
its  proper  order. 

If  there  be  no  funds  on  hand  to  pay  expenses  and  debts,  the  court 
will,  upon  a  proper  showing,  order  the  sale  of  property,  first  of  the 
persona],  or  if  that  is  not  sufficient,  then  of  the  realty,  or  some  por- 
tion of  it;  or,  under  the  act  of  1895,  the  court  may  permit  the  rais- 
ing of  funds  by  mortgaging  of  the  realty  when  it  appears  to  be  to  the 
best  interest  of  the  estate.  Such  sale  may  be  either  private  or  pub- 
lic, and  as  to  personal  property  the  order  of  sale  may  be  made  ex^ 
parte,  and  when  approved  by  the  court  becomes  final,  at  least  so  far 
as  the  passing  of  the  title  is  concerned,  though  upon  the  accounting 
it  may  be  reviewed,  so  far  as  the  administrator  is  concerned,  upon 
showing  of  fraud  or  carelessness  on  his  part  which  resulted  in  the 
property  being  sold  for  less  than  it  ought  to  have  been,  in  which 
event  he  may  be  charged  with  a  larger  sum  than  his  report  shows, 
though  this,  of  course,  would  not  affect  the  title  of  the  purchaser 
who  took  it  in  good  faith.  I  think  this  is  all  the  safeguard  that  is 
desired  as  to  the  sale  of  personal  property.  The  sale  of  real  prop- 
erty is  attended  by  greater  formalities,  as,  of  course,  it  should  be. 
When  the  petition  is  filed  by  the  administrator,  or  any  one  inter- 
ested, as  it  may  be,  notice  of  the  time  of  its  hearing,  by  order  to 
show  cause,  is  published,  or  served  personally  on  all  interested.  I 
would  suggest  that  instead  of  this  process  being  by  order  to  show 
cause  it  should  be  by  citation  in  the  usual  form,  issued  under  the 
seal  of  the  court,  as  I  think  all  published  notices  should  be.  The 
question  then  is,  is  there  a  necessity  for  the  sale?     This  is  in  the 
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natare  of  a  proceeding  in  rem,  though  not  purely  so,  and  therefore 
the  jurisdiction  of  the  matter  is  of  the  greatest  importance,  and  in 
order  that  all  interested  may  be  heard,  and  in  view  of  the  fact  that 
it  is  often  difficult  to  know  who  are  interested,  it  is  the  better  prac- 
tice that  the  order  to  show  cause  or  citation  should  be  served  by 
publication.  With  such  service  there  is  respectable  authority  hold- 
ing that  the  proceeding  is  purely  in  remy  but  it  is  doubtful  if  a  par- 
amount title  extinguishing  all  liens  will  grow  out  of  such  proceeding 
in  this  state,  though  it  is  certain  that  the  purchaser  under  such  ser- 
vice will  take  all  of  the  interest  of  the  deceased.  If  upon  this 
hearing  the  court  is  satisfied  of  the  necessity  of  the  sale,,  the  order 
to  sell  or  mortgage  is  made,  and  the  administrator  then  proceeds  to 
carry  out  the  order  by  giving  notice,  receiving  bids,  etc.  Within 
ten  days  after  sale  he  files  his  report  for  confirmation,  and  the  law 
says,  <<When  the  return  of  the  sale  is  made,  any  person  interested 
in  the  estate  may  file  written  objections  to  the  confirmation  of  the 
sale  and  may  be  heard,  and  produce  witnesses  in  support  of  his  ob- 
jection." But  this  is  of  little  practical  benefit  to  a  person  desiring 
to  object  to  confirmation,  for  there  is  no  provision  for  giving  no- 
tice of  the  time  of  the  hearing  of  the  confirmation.  So  an  admin- 
istrator might  file  his  report  and  have  it  confirmed  immediately,  ex 
parte.  The  practice  in  Pierce  county  has  been  to  require  the  ad- 
ministrator to  file  his  report  of  sale  and  have  it  remain  on  file  ten 
days  before  the  court  acts  upon  it,  during  which  time  objections 
may  be  made.  I  would  have  the  law  make  a  provision  similar  to 
this,  and  also  provide  that  the  objections  to  the  confirmation  should 
be  served  upon  the  administrator,  and  then  they  could  be  brought 
on  for  hearing  upon  notice  of  either  party,  the  same  as  any  other 
issue.  By  this  proceeding  mortgaged  property  may  be  sold  for  the 
purpose  of  paying  the  mortgage  debt,  either  upon  the  petition  of 
the  mortgagee  or  the  administrator,  which  answers  all  the  purposes 
of  a  foreclosure  by  civil  action,  though  it  is  now  generally  conceded 
that  under  such  sale  there  is  no  redemption.  Also,  if  the  will 
clearly  provides  for  a  sale,  it  may  be  made  in  compliance  with  its 
terms,  but  before  the  title  passes  the  sale  must  be  confirmed  by  the 
court,  as  in  other  cases.  Of  course,  in  such  case  the  only  question 
is,  was  the  sale  made  in  strict  compliance  with  the  terms  of  the 
will.  I  think  the  time  for  hearing  objections  as  to  such  sale  should 
be  the  same  as  in  other  cases. 
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We  DOW  come  to  one  of  the  most  important  steps  in  the  admin- 
istration of  an  estate;  that  is,  the  settling  of  the  general  acoount. 
At  the  end  of  one  jear  from  the  appointment,  daring  which  time 
notice  to  creditors  is  supposed  to  have  been  given  and  the  time  for 
presenting  claims  expired,  the  administrator  most  render  a  fall  ac- 
count of  his  doings,  upon  the  filing  of  which  the  court  appoints  a 
day  for  its  settlement,  notice  of  which  is  given  by  the  clerk  by  pub- 
lication and  posting  for  such  time  as  the  court  may  order.  I  would 
suggest  that  the  posting  of  this  notice  is  quite  useless  and  ought  to 
be  dispensed  with;  also,  that  the  time  of  its  publication  ought  to 
be  fixed  by  the  law  itself,  instead  of  being  left  to  the  court  in  each 
particular  instance.  On  or  before  the  day  of  hearing,  exceptions 
to  the  account  may  be  made  by  any  one  interested,  which  are  then 
heard  and  settled.  The  law  provides  that  the  settlement  of  the  ac- 
count by  the  court  shall  be  conclusive  against  all  persons  in  any 
manner  interested  in  the  estate,  except  as  to  persons  under  certain 
disabilities;  and  also  that  upon  the  settlement  of  the  account  the 
court  shall  make  an  order  for  the  payment  of  debts,  as  the  circum- 
stances of  the  estate  shall  require.  That  is,  if  there  be  sufficient 
funds  to  pay  all  debts,  the  court  so  orders;  if  not,  then  a  dividend 
may  be  declared  and  paid  according  to  the  priorities  of  the  differ- 
ent claims.  Now,  it  will  be  noticed  that  the  law  says  this  settle- 
ment shall  be  conclusive,  etc.  And  this  immediately  suggests  the 
question:  Conclusive  of  what  ?  It  can  probably  be  safely  said  that 
such  settlement  is  conclusive  of  the  amount  of  money  and  property 
of  the  estate  in  the  hands  of  the  administrator,  and  of  the  correct- 
ness of  his  expenditures  up  to  this  point,  but  it  can  not  be  safely 
said  that  it  is  conclusive  of  anything  else,  for  the  law  is  silent  as 
to  what  the  account  shall  set  forth;  yet  the  settlement  is  to  be  fol- 
lowed immediately  by  an  order  for  the  payment  of  debts,  as  though 
the  question  of  who  creditors  are  had  become  final.  This  may 
raise  a  slight  presumption  that  the  settlement  of  the  account  also 
settles  that  question.  It  has  been  noticed  that  there  seems  to  be 
no  time  when  creditors  are  to  be  heard.  As  the  law  now  stands, 
there  certainly  is  none,  unless  the  courts  hold  this  to  be  the  time; 
and  it  may  be  that  in  view  of  all  the  provisions  of  the  law  relating 
to  settlement  the  courts  will  eventually  succeed  in  so  construing 
them  as  to  include  this  question  and  others  that  should  become  final 
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at  this  point.    But  the  uncertainties  which  could  be  easily  remedied 
by  statute  should  not  be  left  to  be  settled  by  litigation. 

Now,  all  this  could  be  made  clear  and  certain  by  having  the  law 
point  out  the  matters  which  this  account  and  report  shall  state,  and 
then  make  its  settlement  conclusive  on  all  such  matters;  this  is  the 
proper  time  to  settle  finally  and  pass  upon  all  previous  acts  of  the 
administrator,  for  the  very  object  of  this  settlement  is  to  ascertain 
the  exact  condition  of  the  estate  so  the  court  can  proceed  intelli- 
gently to  direct  the  payment  of  debts  and  distribution,  which,  of 
course,  are  dependent  upon  final  settlement  of  all  previous  ques- 
tions in  such  a  manner  as  to  bind  all  persons.  Let  the  statute  then 
provide  that  this  report  shall  show,  first,  receipts  and  disburse- 
ments of  money,  in  detail;  second,  property  remaining  in  the  ad- 
ministrator's hands,  accounting  for  that  which  has  been  disposed 
of;  third,  detailed  list  of  all  claims  against  the  estate  which  have 
been  presented,  and  the  nature  and  condition  of  each,  showing 
whether  allowed  by  the  administrator  or  not,  and  to  which  class 
each  belongs  in  the  opinion  of  the  administrator,  also,  proof  of 
notice  to  creditors,  running  for  the  legal  period;  fourth,  a  brief 
statement  of  all  the  principal  acts  of  the  administrator  done  under 
the  ex  parte  orders  of  the  court,  or  otherwise.  Let  this  report  be 
made  and  filed  with  the  clerk  immediately  upon  expiration  of 
notice  to  creditors  (which  time  ought  to  be  reduced  to  three 
months,  as  has  been  suggested),  and  then  have  citation  issued,  fix- 
ing the  time  of  hearing,  and  publish  it  (say  three  weeks),  at  which 
time  have  all  questions  which  the  law  requires  to  be  shown  in  the 
report  finally  settled  and  made  conclusive  against  all  persons. 
This  would  remove  all  possible  obstacles  in  the  way  of  the  pay- 
ment of  debts  and  subsequent  proceedings.  I  would  call  this  the 
general  report  to  distinguish  it  from  the  final  account,  for  its  ob- 
ject would  be  to  settle  all  preliminary  questions  standing  in  the 
way  of  payment  of  debts  and  distribution  rather  than  the  final  ac- 
counting. Our  law  refers  to  the  settlement  of  what  it  terms  the 
final  accounting,  but  whether  or  not  notice  of  such  a  settlement  is 
to  be  given  the  same  as  upon  the  final  settlement  of  the  account  at 
the  end  of  the  year  is  uncertain.  Probably  all  this  refers  to  the 
one  account.  In  any  event,  the  various  sections  of  the  law  upon 
the  matter  are  so  related  to  each  other  as  to  make  it  uncertain.     I 
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do  not  see  any  necessity  for  any  farther  general  notice  than  that 
we  have  been  discussing,  except  such  notice  as  is  given  to  bring 
before  the  court  the  final  question  of  distribution,  at  which  time 
all  subsequent  questions  can  be  determined. 

Upon  the  settlement  of  the  account,  or  at  any  subsequent  time, 
upon  the  application  of  any  one  interested,  the  court  proceeds  to 
distribute  the  residue  of  the  estate  among  the  persons  who  are  by 
law  entitled  thereto;  that  is,  after  the  payment  of  debts.  In 
order  to  give  all  persons  interested  an  opportunity  to  be  heard, 
this  is  brought  before  the  court  by  an  order  to  show  cause, 
as  upon  a  petition  for  the  sale  of  real  estate,  which  is  either 
served  personally  or  by  publication,  in  the  same  manner.  This 
order  I  would  change  to  a  notice  to  be  issued  under  the  seal 
of  the  court  and  signed  by  the  clerk,  as  suggested  relative 
to  the  sale  of  real  estate.  Upon  the  hearing  of  this  petition,  the 
court  hears  evidence  produced  by  any  and  all  persons  claiming  an 
interest  in  the  estate  as  distributees,  and  also  upon  the  question  of 
whether  or  not  the  estate  is  ready  for  distribution.  The  question 
then  decided  is  simply  as  to  who  takes  the  residue  of  the  estate, 
either  as  heirs  or  legatees.  Upon  the  determination  of  this  ques- 
tion the  property  may  be  distributed  to  those  entitled  to  it  in  com- 
mon, or  commissioners  may  be  appointed  to  partition  it  equitably 
among  those  whom  the  court  finds  are  entitled  to  it.  But  the  law 
expressly  provides  that  the  appointment  of  commissioners  to  parti- 
tion shall  not  be  necessary  unless  the  parties  to  whom  the  assign- 
ment shall  have  been  decreed,  or  some  of  them,  shall  request  that 
such  partition  be  made. 

This  brings  us  to  the  end  of  the  law  of  administration  so  far  as 
the  estates  of  deceased  persons  are  concerned.  The  limits  of  this 
paper  will  not  permit  the  discussion  more  in  detail,  or  of  kindred 
subjects,  such  as  guardianships,  etc.  The  object  has  been  to  follow 
an  estate  through  the  course  of  its  settlement,  noticing  only  the 
principal  steps,  with  an  intent  to  point  out  some  of  the  rough  places 
and  how  to  make  them  smooth;  but,  as  stated  before,  and  as  now 
must  be  apparent  to  you,  it  has  not  been  my  purpose  to  arraign  our 
system  of  probate  practice  under  the  present  law,  as  a  whole,  as  is 
often  done  by  those  who  attack  our  code  generally  and  say  the 
whole  system  is  wrong  with  no  cause  for  such  assertion  save  the 
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defects  they  have  found  in  its  detail,  which  are  only  on  the  surface. 
I  think  the  system,  barring  defects  of  detail,  is  all  that  could  be 
desired.  There  is  nothing  new  or  novel  about  our  probate  practice; 
the  same  general  system  has  been  in  use  in  other  states  for  fifty 
years  and  more,  and  in  view  of  the  number  of  interests  involved  in 
the  administration  of  an  estate,  and  the  care  with  which  all  those 
interests  are  guarded,  and  the  simple  manner  of  procedure  by 
which  all  are  given  an  opportunity  to  be  heard,  we  may  well  marvel 
at  its  simplicity  rather  than  complain  of  its  complexity. 

In  conclusion  I  only  have  to  say  a  word  on  probate  jurisdiction 
in  general,  by  making  a  plea  for  the  enlargement  of  the  incidental 
powers  of  the  court  in  such  proceedings  by  having  them  approach 
nearer  to  such  powers  as  are  possessed  by  courts  of  equity.  In  ter- 
ritorial days  when  probate  judges  were  not  usually  men  learned  in 
the  law,  save  in  large  communities,  there  were  some  reasons  for 
limiting  that  jurisdiction,  but  such  reasons  can  no  longer  apply. 
Whatever  the  learning  of  your  judges  may  be,  they  are  no  less 
capable  of  entertaining  and  applying  the  principles  and  doctrines 
of  equity,  however  profound,  in  a  probate  case  than  in  any  other. 
Then  why  not  extend  the  power  in  this  direction,  as  to  all  matters 
incidental  to  the  settlement  of  an  estate?  Those  who  have  had 
occasion  to  study  the  matter  and  see  its  practical  workings  will  ap- 
preciate how  this  would  simplify  the  settlement  of  many  questions 
which  are  now  beyond  the  court's  power  in  such  a  proceeding. 
Can  there  be  any  possible  reason  why  the  court  should  not  take 
hold  of  an  estate,  through  the  office  of  administrator,  and  handle 
it  with  all  the  incidental  power  it  possesses,  when  through  a  re- 
ceiver it  adjusts  the  affairs  of  a  great  corporation?  I  do  not  mean 
to  say  the  proceeding  should  be  wholly  turned  over  to  the  equity 
side  of  the  court,  or  that  the  general  nature  of  the  probate  juris- 
diction should  be  changed,  but  I  would  make  it  such  a  court  as  now 
exists  under  the  laws  of  Pennsylvania,  which  is  known  as  the 
orphans'  court,  which,  notwithstanding  it  is  a  court  of  exclusive 
probate  jurisdiction,  and  exists  only  for  that  purpose,  yet  whose 
powers  have  been  from  time  to  time  extended  until  now  in  that 
state  it  is  looked  upon  almost  in  the  same  light  as  a  court  of  equity, 
which  can  be  best  understood  by  a  quotation  from  the  supreme 
court  of  that  state  found  in  114  Pa.  St.  583,  where  they  say:    <<  It 
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ia  often,  though  not  properly,  named  a  court  of  equity,  and  upon 
principles  in  equity  may  dispose  of  every  question  that  arises  in 
the  determination  of  matters  within  its  jurisdiction.  It  has  power 
to  prevent,  by  order,  in  the  nature  of  writs  of  injunction,  acts  con- 
trary to  law  or  equity  prejudicial  to  property  over  which  it  has 
jurisdiction."  And  in  an  earlier  case,  56  Pa.  St.  166,  they  said: 
'<The  orphans'  court  has  exclusive  jurisdiction  over  all  things  per- 
taining to  the  settlement  and  distribution  of  estates,  including  the 
claims  of  creditors,  next  of  kin  and  legatees." 

Now  it  may  be  that  there  will  be  a  disposition  by  our  supreme 
court  to  look  favorably  upon  the  broadening  of  the  superior  court's 
power  in  probate  matters  to  as  great  an  extent  as  the  statute  will 
permit,  but  it  must  be  plain  from  what  we  have  seen  that  they  do 
not  now  possess  any  such  extensive  powers  in  probate  as  is  given 
by  statute  and  the  decisions  of  Pennsylvania.  It  would  be  inter- 
esting to  notice  and  compare  the  probate  powers  of  the  courts  of 
the  various  states  had  we  time.  Suffice  it  to  say  we  would  find 
that  the  Pennsylvania  orphan's  court  is  an  example  of  the  broaden- 
ing of  this  jurisdiction,  while  the  New  York  surrogate  court  is  an 
example  of  the  narrowing  of  it. 

Let  us  then,  by  statute,  broaden  the  powers  of  the  court,  in  pro- 
bate, as  to  all  matters  which  are  incidental  to  and  stand  in  the  way 
of  final  accounting  and  distribution,  leaving  however  the  general 
system  as  now  provided  by  statute,  which  I  think  ought  not  to  be 
changed  materially,  for  the  law  of  administration  in  all  common 
law  countries  has  become,  to  a  certain  extent,  a  system  by  itself, 
which  has  grown  up  and  become  special  by  reason  of  the  nature  of 
the  matters  with  which  it  has  had  to  deal.  Its  rules  are  better 
adapted  to  the  settlement  of  estates  and  guiding  the  devolution  of 
property  than  those  rules  which  govern  in  contentious  matters  of 
law  and  equity. 

Referring  to  the  history  of  the  jurisdiction  of  probate  courts. 
Judge  Woemer,  in  vol.  1,  p.  11,  of  his  American  Law  of  Adminis- 
tration, says:  <<  Their  historical  development  in  England,  but  more 
particularly  in  the  United  States,  has  been  a  gradual  but  steady 
separation  from  the  common  law  and  chancery  courts,  and  has  re- 
sulted in  a  practical  recognition  of  probate  jurisdiction  as  a  distinct 
and  independent  branch  of  the  law,  destined  to  achieve  for  itself  a 
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sphere  9ui  generia^  based  apon  and  determined  by  its  own  inherent 
principles." 

To  recapitulate,  I  woald  suggest — 

1.  A  aniform  manner  of  giving  notice  of  all  the  principal  steps 
taken  in  the  course  of  the  administration,  and  that  by  citation  under 
the  seal  of  the  court. 

2.  Administering  partnership  estates  by  the  same  rules  as  indi- 
vidual estates. 

3.  Giving  the  court  exclusive  jurisdiction  of  the  settlement  of 
claims,  both  contested  and  uncontested. 

4.  Giving  the  court  all  the  incidental  powers  of  a  court  of  equity 
in  the  probate  proceeding. 
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CORPORATIONS. 


BY  OKOBOB  DONWORTH,  OF  aBATTLK. 


Though  it  is  within  a  comparatiyely  recent  period  that  corpora- 
tions have  taken  the  prominent  position  in  the  civil  and  commer- 
cial phases  of  life  which  they  now  occupy,  they  are  not  by  any 
means  the  creatures  of  modem  times.  Both  private  and  municipal 
corporations  were  well  known  to  the  Roman  law  and  existed  from 
the  earliest  periods  of  the  Roman  republic.  Certain  provisions  of 
the  Roman  law  on  this  subject,  were  copied  from  the  laws  of  Solon, 
though  the  experience  of  the  Romans  led  them  to  impose  restric- 
tions upon  the  organization  and  powers  of  these  bodies.  The  Code 
of  the  Twelve  Tables  allowed  private  companies  to  make  their  own 
by-laws,  not  inconsistent  with  the  public  law.  The  collegia  in  the 
Roman  law,  were,  like  our  incorporated  companies,  societies  of 
men  united  for  some  useful  business  or  purpose,  with  power  to  act 
like  a  single  individual,  and  if  they  abused  their  right  or  assembled 
for  any  other  purpose  than  that  expressed  in  their  charter,  they 
were  deemed  unlawful,  and  many  laws,  from  the  time  of  the 
Twelve  Tables  down  to  the  time  of  the  Emperors,  were  passed 
against  all  unauthorized  companies. 

We  read  that  in  the  time  of  Augustus,  certain  corporations  had 
become  nurseries  of  faction  and  disorder,  to  the  extent  that  the 
Emperor  followed  the  example  of  Julius  Cssar  and  dissolved  all 
corporations  except  the  ancient  and  legal  organizations.  Those 
who  are  lead  to  believe  that  distrust  of  corporate  power  and  fear  of 
the  encroachments  of  corporations  upon  the  rights  of  government 
are  growths  of  the  close  of  the  nineteenth  century,  will  find  conso- 
lation in  the  historical  evidences  that  an  apprehension  similar  to 
that  found  throughout  the  republic  to-day,  existed  two  thousand 
years  ago,  in  the  community  that  from  the  seven  Roman  hills  ruled 
the  world. 

Pliny  tells  us  that  after  a  destructive  fire  in  Nicomedia,  he  recom- 
mended to  the  Emperor,  Trajan,  the  institution,  for  that  city,  of  a 
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fire  oompany  of  one  hundred  and  fifty  men,  assaring  the  Emperor 
that  none  bat  those  in  that  basiness  should  be  admitted  into  it,  and 
that  the  privileges  granted  them  should  not  be  extended  to  any 
other  purpose.  But  the  Emperor  refused  to  grant  the  neoessary 
authority  and  observed  that  sooieties  of  that  sort  had  greatly  dis- 
turbed the  peace  of  the  cities,  remarking  that  what  ever  name  he 
gave  them  and  for  whatever  purpose  they  might  be  instituted,  they 
would  not  fail  to  be  mischievous. 

In  the  early  periods  of  the  history  of  modem  Europe,  cities, 
towns  and  fraternities  were  invested  with  corporate  powers  and 
privileges  and  with  a  large  civil  and  criminal  jurisdiction.  The 
immunities  granted  them  afforded  protection  to  commerce  and  the 
mechanic  arts,  and  formed  some  counterpoise  to  the  exorbitant 
powers  and  unchecked  rapacity  of  the  feudal  barons. 

Chancellor  Kent  tells  us  (2  Gomm.,  p.  2*70),  that  by  their  means, 
order  and  security,  industry,  trade  and  the  arts  revived  in  Europe, 
and  to  the  institution  of  civil  or  political  corporations,  with  large 
charter  privileges,  may  be  attributed  in  some  considerable  degree, 
the  introduction  of  a  regular  government  and  stable  protection, 
after  Europe  had  for  many  ages,  been  deprived,  by  the  inundation 
of  the  barbarians,  of  all  the  civilization  and  science  which  had  ac- 
companied the  Roman  power. 

The  power  of  creating  corporations  is  one  appertaining  to  sov- 
ereignty. In  the  United  States  the  power  is  exercised  by  congress 
and  by  the  state  legislature.  It  was  first  exercised  by  the  federal 
government  in  the  formation  of  the  Bank  of  the  United  States,  by 
the  act  passed  February  5,  1791,  within  two  years  after  the  organ- 
ization of  the  government.  The  question  of  the  constitutional 
power  of  congress  to  grant  corporate  powers  and  privileges  was 
not  raised  in  the  supreme  court  until  the  case  of  Jf'  OuUoch  v.  State 
of  Maryland^  4  Wheat.  316,  whieh  was  decided  in  1819.  In  that 
case,  it  was  claimed  by  the  State  of  Maryland  that  congress  had  no 
constitutional  power  to  charter  a  corporation  for  the  reason  that 
sovereignty  was  a  quality  pertaining  to  the  states,  not  to  the  fed- 
eral government. 

Repudiating  this  contention,  Marshall,  in  the  opinion  of  the 
court,  defined  the  doctrine  of  the  independent  sovereignty  of  the 
American  union,  and  laid  the  groundwork  of  the  constitutional  po- 
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sition  which  suooessf  ally  resisted  nnllification  in  1830  and  secession 
in  1861. 

Since  the  decision  of  Jf  OuUoch  v.  Marylandy  congress  has  re- 
peatedly exercised  the  power  of  creating  corporations,  the  most 
notable  instances  being  the  national  banks,  the  Pacific  railroad 
companies  and  the  Nicaragua  Canal  Company,  and,  in  the  line  of 
municipal  corporations,  the  territorial  governments. 

With  the  growth  and  progress  of  the  United  States,  the  number 
of  corporations  has  increased  with  great  rapidity.  The  invention 
and  development  of  the  steam  engine  and  its  derivatives,  the  steam- 
boat and  railroad,  the  telegraph,  the  electric  light,  and  numberless 
other  modem  appliances,  have  rendered  the  combination  of  capital 
a  necessity  of  modem  civilization,  and  no  method  of  effecting  such 
a  combination  has  been  so  successful  as  the  corporation.  In  the 
Western  states  especially,  it  has  come  to  pass  that  corporations  are 
part  of  our  every  day  life.  Along  the  eastern  seaboard,  the  states 
grew  up  around  farms  and  slowly  formed  villages.  First  came  the 
pioneer  clearing  the  land  for  a  crop  or  felling  trees  to  manufacture 
lumber  in  his  small  watermill,  operated  by  means  of  a  dam  on  a 
convenient  brook,  then  came  the  town  springing  up  at  a  convenient 
center,  and,  finally,  the  city,  by  the  gradual  process  of  accretion 
in  the  town;  and  the  railroad,  the  steamboat,  the  telegraph,  fol-^ 
lowed  after  the  lapse  of  years  or  decades.  Not  so  in  the  West. 
Here,  as  a  rule,  the  railroad  comes  first,  often  going  not  where  the 
present  demand  of  trade  requires,  but  where  it  is  expected  that 
townsites  can  be  laid  out,  some  natural  advantage  appropriated  or 
otherwise  a  hold  secured  upon  future  development.  After  the  rail- 
road follow  the  irrigation  company,  the  land  company,  the  sawmill 
company  and  the  various  other  corporations  which  occupy  every 
avenue  of  human  enterprise,  until  the  citizen  finds  a  corporation  on 
all  sides,  and  the  words  capital  and  corporation  become  almost 
synonymous. 

In  the  State  of  Washington,  the  laws  relating  to  the  formation 
of  corporations  are  liberal,  and  recent  legislation  has  tended  to  in- 
crease rather  than  restrict  such  liberality. 

The  first  state  legislature  passed  an  act  allowing  railroad  com- 
panies to  build  branch  roads  and  also  to  consolidate  with  any  other 
railroad  company  doing  business  in  the  state,  not  owning  a  com- 
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peting  line,  and  also  conferred  the  right  of  eminent  domain  on  rail- 
road companies  incorporated  under  the  laws  of  other  states.  The 
legislature  of  1891  enacted  that  corporations  engaged  exclusively 
in  loaning  money  on  real  estate  should  be  allowed  to  commence 
and  carry  on  business  without  having  their  whole  capital  stock 
subscribed,  and  a  later  legislature  has  granted  the  same  exemption 
to  certain  corporations  engaged  in  the  building  and  loan  business. 
The  legislature  of  1891  also  removed  all  restrictions  regarding  the 
amount  of  property  which  can  lawfully  be  held  by  private  corpora- 
tions incorporated  in  territorial  days.  The  legislature  of  1895 
amended  the  law  regulating  the  composition  of  boards  of  trustees 
by  providing  that  only  one  trustee  need  be  a  resident  of  the  state, 
whereas,  theretofore,  the  law  had  required  that  a  majority  of  the 
board  should  be  so  resident.  The  wisdom  of  this  last  enactment 
may  be  seriously  questioned.  It  is  in  line  with  the  legislation  of 
a  number  of  states  which  seem  to  have  gone  into  the  business  of 
manufacturing  corporations  for  export  only,  the  states  best  known 
in  this  respect  being  Maine,  New  Jersey  and  West  Virginia.  The 
laws  of  these  latter  states,  with  which  Washington  may  now  be 
classed,  make  liberal  provisions  for  the  formation  of  corporations 
whose  functions  are  to  be  performed  and  whose  officers  and  em- 
ployes are  to  reside  entirely  outside  the  limits  of  the  states  whence 
their  very  existence  is  derived.  The  most  notable  instance  of  a 
corporation  of  this  kind  is  the  Southern  Pacific  Company,  organ- 
ized under  an  act  of  the  legislature  of  Kentucky,  but  whose  prop- 
erty and  business  are  located  in  remote  states.  It  is  said  that  the 
act  of  incorporation,  as  originally  passed,  prohibited  the  doing  of 
business  by  the  corporation  within  the  State  of  Kentucky.  This 
wholesale  use,  or  rather  abuse,  of  the  incorporation  laws  of  the  states, 
for  the  purpose  of  evading  the  laws  of  the  jurisdictions  where  the 
corporation  actually  lives  and  carries  on  its  enterprises,  will  not  be 
tolerated  indefinitely.  From  time  immemorial  it  has  been  found 
essential  to  the  protection  of  individual  rights  that  corporations 
should  be  restrained  and  curbed  by  law.  The  wholesome  applica- 
tion of  suitable  regulations  requires  that  the  officers  of  corporations 
should  be  within  the  jurisdiction  of  the  state  where  the  business  is 
done,  and  in  time,  legislation  will  be  enacted  which  will  prevent 
the  continuation  of  this  abuse. 
—7 
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The  American  doctrine  of  the  trust  fund  theory,  that  is,  that  the 
assets  and  unpaid  stock  subscriptions  of  an  insolvent  corporation 
are  a  trust  fund  for  the  payment  of  its  debts,  has  been  adopted  in 
its  full  spirit  by  the  supreme  court  of  this  state,  and  thereby  the 
salutary  rule  of  equality  among  creditors  is  firmly  established 
within  this  jurisdiction. 

The  cases  holding  that  a  corporation  which  has  reached  a  point 
where  it  is  impossible  to  go  forward  and  a  dissolution  is  at  hand, 
can,  by  the  act  of  its  stockholders  or  trustees,  by  mere  caprice  or 
favoritism,  divide  its  property  among  favored  creditors,  including 
in  some  cases,  the  directors  themselves,  is  so  opposed  to  common 
justice  that  it  is  surprising  that  courts  have  given  their  counte- 
nance to  it 

The  law  of  this  state  as  laid  down  in  Thomp9(m  v,  Huron  I/um- 
her  Company y  4  Wash.  600,  and  Ckynoverv.  HvU^  10  Wash.  678,  is 
the  doctrine  merely  of  common  equity.  From  the  principles  there 
laid  down,  it  follows  that  when  a  corporation  has  reached  a  point 
where  its  debts  are  equal  to  or  greater  than  its  property  and  it  can- 
.  not  pay,  in  the  ordinary  course,  and  its  business  is  no  longer  prof- 
itable, and  its  managing  officers  do  not  intend  in  good  faith  to 
continue  the  corporate  business,  any  attempt  on  the  part  of  the  cor- 
poration to  prefer  one  creditor  over  another  is  unlawful  and  void* 
able  at  the  suit  of  other  creditors  in  a  proper  proceeding. 

The  case  of  Conover  v.  HuU  contains  an  able  opinion,  in  which 
the  reasoning  in  support  of  this  doctrine  is  given  in  a  most  forcible 
and  convincing  manner.  In  that  case,  counsel  opposing  the  trust 
fund  theory  cited  the  case  of  HoUins  v.  Brxerfield  Coal  and  Iron 
Company y  decided  by  the  supreme  court  of  the  United  States,  re- 
ported in  150  U.  S.,  p.  371  (14  S.  C.  R.  127),  as  opposed  to  that 
doctrine,  and  the  supreme  court  of  this  state,  in  their  opinion,  seem 
to  assume  that  such  is  the  effect  of  the  decision  in  the  Hollins  case. 
In  this,  I  think  the  opinion  of  the  supreme  court  of  the  United 
States  has  been  misconstrued.  The  point  upon  which  the  Hollins 
case  turned  was  the  question  whether  unsecured,  simple  contract 
creditors  of  a  corporation  have  a  lien  on  its  assets  which  gives 
them  a  standing  to  commence  an  action  in  the  federal  court,  in  a 
class  of  cases  where  the  uniform  holdings  of  that  court  require  that 
the  plaintiff  must  either  have  his  claim  reduced  to  judgment  or 
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have  a  speoifio  lien  upon  the  property;  and  this  was  decided  in  the 
negative. 

That  this  is  the  only  effect  of  the  decision  in  the  HoUins  case 
clearly  appears  on  reading  the  opinion  in  the  later  case  of  Sanford 
Fork  and  Tool  Company  v.  How€j  Brown  it  Oo.y  decided  by  the 
same  court  on  March  25,  1896,  reported  in  157  U.  S.  312  ( 15  S.  G. 
B.  621).  That  was  an  action  begun  by  certain  creditors  of  the 
Sandf  ord  Fork  and  Tool  Company  to  set  aside  a  mortgage  given  by 
the  company  to  secure  certain  of  the  directors  and  stockholders  of 
the  company  for  indorsements  made  by  them  of  the  company's 
paper.  The  court  held  the  mortgage  good,  under  the  circum- 
stances of  the  case,  but  stated  the  law  relating  to  preferences  by 
insolvent  corporations,  along  substantially  the  same  lines  as  that  of 
the  supreme  court  of  this  state,  in  the  cases  of  Leslie  v.  Wilahire^ 
6  Wash.  282,  and  Brooks  v.  Skookum  Manufacturing  Co.y  9  Wash. 
80,  namely,  that  a  mortgage  or  conveyance  to  one  creditor  will  not 
be  set  aside  merely  because  the  corporate  liabilities  exceed  the 
assets,  if  made  in  good  faith  with  the  expectation  of  continuing  the 
prosecution  of  the  enterprise,  and  not  in  contemplation  of  a  sus- 
pension of  business  or  winding  up  of  the  corporation. 

It  is,  therefore,  gratifying  to  know  that  there  is  no  substantial  dis- 
agreement between  the  supreme  courts  of  the  state  and  nation  upon 
this  subject,  and  that  attempted  preferences  by  insolvent  corpora- 
tions, which  have  reached  that  point  where  suspension  of  business 
is  inevitable  and  they  are  no  longer  bona  fide  going  concerns,  will 
be  set  aside  whether  attacked  in  the  state  or  federal  courts. 

Of  course,  the  decisions  on  this  subject  relate  to  voluntary  pref- 
erences. No  court,  so  far  as  I  am  aware,  has  gone  to  the  extent  of 
holding  that  a  creditor  is  deprived  of  his  ordinary  remedies  merely 
because  the  corporation  is  in  fact  insolvent.  Corporations,  like  in- 
dividuals, are  subject  to  suit,  to  the  levy  of  attachments  and  writs 
of  execution,  and  unless  such  proceedings  are  so  affected  by  collu- 
sion as  to  amount  practically  to  voluntary  preferences,  they  must  be 
upheld.  It  certainly,  in  my  opinion,  will  never  be  the  law  that  the 
appointment  of  a  receiver  is  the  sole  method  of  collecting  a  debt 
against  a  corporation.  The  appointment  of  receivers  has  delayed 
creditors  enough,  under  the  present  state  of  the  law,  and  to  carry 
it  to  the  extent  suggested,  would  produce  far  more  fraud  than  it 
would  prevent. 
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The  limits  of  this  paper  will  not  allow  me  to  tOHch  upon  other 
important  featares  of  corporation  law  whioh  have  been  passed  npon 
in  nnmeroos  oases  by  the  supreme  court  of  the  state.  It  would  be 
interesting,  if  time  permitted,  to  refer  to  the  decisions  of  that  court 
on  the  subject  of  the  power  of  corporations  to  make  assignments 
for  the  benefit  of  creditors,  the  liability  of  stockholders  for  unpaid 
stock  subscriptions,  and  the  authority  of  corporate  officers  to  make 
negotiable  instruments  and  other  contracts,  and  the  ratification 
thereof  by  the  corporation. 

I  pass  now  to  some  suggestions  regarding  future  legislation 
which,  in  my  judgment,  would  be  beneficial  on  the  subject  of  cor- 
porations. 

One  of  the  most  important  provisions  lacking  in  our  statutes  is 
that  requiring  corporations  to  file  with  some  public  authority  at 
stated  intervals,  a  list  of  their  officers.  I  have  not  overlooked  the 
fact  that  the  legislature  of  1895  passed  an  act  purporting  to  do  this, 
but  the  act  has  proved  and  will  prove  a  dead  letter  for  the  reason 
that  no  penalty  is  prescribed,  and  it  is  a  matter  of  utter  indifference 
with  a  corporation  and  its  officers  whether  they  obey  or  violate  the 
law.  It  may  be  that  on  the  relation  of  the  attorney  general,  corpo- 
rations could  be  compelled  by  mandamus  to  file  such  a  list  of  offi- 
cers under  the  present  act,  and,  possibly,  quo  warranto  would  lie 
in  such  cases.  But  it  is  asking  too  much  of  human  endurance  to 
expect  the  attorney  general  to  prepare  the  necessary  papers  and 
prosecute  such  cases  against  the  myriad  of  corporations  existing  in 
this  state,  organized  for  dealing  in  land,  exploiting  mines,  operat- 
ing fish  wiers,  and  running  any  and  every  line  of  human  enterprise, 
and  have  any  time  left  to  devote  to  the  ordinary  duties  of  his  of- 
fice. The  laws  of  some  states  provide  that  failure  to  file  a  list  of 
officers  makes  the  trustees  of  the  corporation  liable  individually  for 
debts  contracted  during  the  time  that  such  list  is  not  filed.  This 
may  be  too  severe  a  penalty,  but  it  is  clear  that  some  penalty  more 
than  nominal  must  be  provided,  or  the  law  will  be  as  it  is,  a  nullity. 
In  my  judgment,  a  money  penalty  to  be  forfeited  by  each  trustee 
and  officer  and  to  be  recovered  by  any  creditor  of  the  corporation 
suing  therefor,  would  secure  obedience  of  the  law.  In  addition  to 
such  penalty,  it  would  be  well  to  provide  that  service  of  process 
upon  the  officers  of  the  corporation  as  disclosed  in  the  last  list 
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filed,  should  be  deemed  due  service  of  process  apoD  the  corpora- 
tion until  the  filing  of  an  amended  or  subsequent  list,  and  in  de- 
fault of  filing  any  list,  service  of  process  should  be  made  upon 
any  of  the  trustees  named  in  the  original  articles  of  incorporation. 

Another  point  which  needs  some  attention  is  that  of  the  obtaining 
of  evidence  in  actions  against  corporations.  Our  statutes  provide 
(Code  of  Procedure,  §  1661)  that  either  party  may  file  interroga- 
tories in  an  action  for  the  discovery  of  facts  and  documents  mate- 
rial to  the  support  or  defense  of  the  action,  to  be  answered  on  oath 
by  the  adverse  party.  There  are  decisions  holding  that  this  section 
does  n6t  apply  to  a  corporation,  for  the  reason  that  it  is  a  substitute 
for  the  actual  presence  of  the  adverse  party  on  the  stand,  and  a  cor- 
poration cannot  so  testify.  I  think  the  practice  in  this  state  has 
been  to  require  the  answering  of  interrogatories  by  corporations, 
but  the  statute  on  this  subject  should  be  plain  and  should  contain 
a  provision,  which  has  been  enacted  in  some  states,  to  the  effect 
that  the  party  filing  the  interrogatories  may  designate  the  officer  or 
officers  of  the  corporation  who  shall  be  required  to  make  answer. 
Under  the  present  statute,  any  interrogatories,  if  required  to  be  an- 
9wered  at  all,  can  doubtless  be  answered  by  the  president,  secretary, 
cashier  or  managing  agent  of  a  corporation,  or  any  other  agent  upon 
whom  service  of  summons  could  be  made,  at  the  election  of  the  cor- 
poration. In  practice,  we  find  interrogatories  frequently  answered 
by  officers  who  have  no  personal  knowledge  on  the  subject,  and 
hence  the  object  of  the  statute  to  obtain  a  discovery  is  frustrated. 
This  should  be  remedied. 

The  numerous  appointments  of  receivers  that  have  been  made  dur- 
ing the  present  business  depression  have  emphasized  the  necessity 
of  some  statute  regulating  the  winding  up  of  insolvent  corporations. 
While  our  statutes  contain  very  full  provisions  for  the  winding  up 
of  affairs  of  insolvent  individuals,  there  is  absolutely  no  legislation 
on  the  subject  of  winding  up  corporations  except  the  provision  that 
courts  may  appoint  a  receiver.  What  is  to  be  done  after  the  ap- 
pointment of  a  receiver,  what  notice  is  to  be  given  to  creditors, 
what  orders  are  to  be  made  for  the  disposition  of  its  property  and 
the  management  of  its  business,  are  matters  which  are  left  entirely 
to  the  discretion  of  the  several  courts,  and  probably  the  practice  in 
the  several  counties  diffeirs  widely  on  this  subject.     Receivers  are 
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appointed  upon  the  application  of  one  creditor,  or  sometimes  of  the 
stockholders  and  officers  of  the  corporation,  and  no  notice  of  such 
appointment  is  required  to  be  given.  Receivers  file  reports  which 
are  approved  by  ex  parte  orders  of  the  court,  and  by  similar  orders, 
without  notice  to  any  party  in  interest,  important  contracts  are  au- 
thorized, sales  of  large  bodies  of  property  directed  and  other  im- 
portant transactions  of  vital  interest  to  creditors  carried  into  effect 
without  their  knowledge.  It  is  not  the  office  of  this  paper  to  sug- 
gest the  details  of  the  legislation  desired  upon  this  subject,  but  the 
statute  should  require  the  filing  of  a  copy  of  the  order  of  appoint- 
ment in  the  office  of  the  county  auditor  of  each  county  where  the 
corporation  is  known  to  hold  real  estate,  and  the  immediate  notifi- 
cation of  the  creditors,  both  by  the  publication  of  a  notice  and  the 
mailing  of  a  copy  thereof  to  each  known  creditor.  Provision  should 
be  made  for  the  filing  of  claims,  and  the  rights  of  creditors  who  fail 
to  file  their  claims  within  the  time  prescribed  should  be  defined  by 
law  and  not  left  to  the  arbitrary  discretion  of  the  court.  Any 
creditor  should  have  the  right  to  file  notice  of  appearance  in  the  ac- 
tion by  a  resident  attorney,  and  no  order  affecting  the  rights  of 
creditors  or  the  property  involved  should  be  made  in  the  action 
without  notice  to  attorneys  who  have  so  appeared.  The  experience 
of  individual  members  of  the  bar  will  no  doubt  suggest  other 
points  which  should  be  embraced  in  a  statute  covering  this  subject. 
Doubtless  there  are  cases  where  a  large  majority,  perhaps  all  the 
creditors,  favor  the  indefinite  continuation  of  a  receivership  with 
the  hope  of  better  times,  where  exceptional  circumstances  may  jus- 
tify the  continuation  of  the  corporate  business  by  the  receiver. 
Such  cases  could  be  provided  for.  But  the  ordinary  and  usu'al 
purpose  of  a  receivership  should  be  to  wind  up  the  corporation  and 
not  simply  to  enable  interested  parties  to  stand  off  creditors  and 
run  the  business  through  the  medium  of  a  court  of  justice.  Courts 
are  not  organized  for  the  operation  of  railroads  or  mercantile  enter- 
prises, and  the  fact  that  the  proprietor  of  such  enterprises  is  a  cor- 
poration should  make  no  material  difference  in  the  application  of 
the  principle. 

The  constant  violation  of  the  constitutional  prohibition  against 
the  acceptance  of  passes  from  transportation  companies  by  public 
officers  has  been  mentioned,  I  think,  at  every  meeting  of  this  Asso- 
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oiation  for  several  years.  The  vioioas  practice  continues  to  flour- 
ish, and  appears  to  be  increasing.  Pressure  should  be  brought  to 
bear  upon  the  next  legislature  to  abolish  this  practice,  which  is  in 
the  nature  of  petty  bribery.  As  a  concession  to  members  of  the 
legislature,  it  might  be  well  by  way  of  compromise  to  omit  any 
emergency  clause  in  the  bill,  so  that  the  act  will  not  take  effect 
prior  to  the  departure  of  the  legislators  from  the  seat  of  govern- 
ment to  their  homes. 

The  organization  of  corporations  with  large  nominal  capital  and 
small  assets,  whereby  innocent  creditors  are  deceived  by  a  fictitious 
show  of  financial  responsibility,  leads  to  frequent  abuses.  Prop- 
erty of  doubtful  or  speculative  value  is  conveyed  to  the  corporation 
by  the  stockholders,  often  at  a  valuation  grossly  disproportionate 
to  its  worth,  and  the  stockholders'  liability  is  thereby  extinguished. 
A  statutory  provision  requiring  a  small  percentage  of  each  subscrip- 
tion to  the  capital  siock  to  be  paid  in  cash  before  beginning  busi- 
ness would  check  this  pernicious  practice.  Many  states  have  passed 
enactments  of  this  nature. 

If  we  broaden  this  review  of  needed  legislation  to  the  federal 
government,  we  find  proposed  measures  worthy  of  consideration 
within  the  domain  of  the  national  legislature.  An  important  piece 
of  legislation  is  an  act  which  passed  the  House  of  Representatives 
on  March  24th,  last,  and  which  has  been  referred  to  the  Committee 
on  Judiciary  in  the  Senate.  It  provides  that  all  railroad  corpora- 
tions organized  and  incorporated  under  any  law  of  the  United 
States  shall,  for  all  purposes  of  jurisdiction,  be  held  to  be  citizens 
of  the  respective  states  into  which  their  line  of  railway  or  any 
branch  thereof  may  extend,  or  in  which  such  corporations  may 
carry  on  business,  and  that  service  of  process  upon  such  corpora- 
tions may  be  made  according  to  the  laws  of  the  respective  states  in 
which  suits  shall  be  brought.  This  bill,  if  enacted  into  law,  will 
put  railroad  corporations  organized  by  congress  in  the  same  situa- 
tion as  the  national  banks,  so  far  as  concerns  their  right  to  invoke 
the  jurisdiction  of  the  federal  courts.  At  present,  as  a  well  known 
federal  judge  has  observed  in  a  recent  number  of  the  American  Law 
Review,  the  federal  railroad  corporations  have  the  right  to  remove 
all  suits  to  the  federal  courts  simply  by  reason  of  the  law  of  their 
creation,  where  the  amount  involved  exceeds  $2,000,  and  the  right 
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of  appeal  from  the  judgment  of  the  circuit  court  of  appeals  to  the 
supreme  court,  a  right  not  enjoyed  by  natural  persons  or  by  any 
other  corporation  not  chartered  by  congress.  This  inequality  of 
the  law  should  be  remedied  speedily  by  the  enactment  of  the  legis- 
lation referred  to.  This,  of  course,  would  not  in  any  way  change 
the  present  law  allowing  corporations  to  inyoke  the  jurisdiction  of 
the  federal  courts  where  the  controversy  is  between  citizens  of  dif- 
ferent states,  nor  would  it  affect  the  rule  that  corporations  are  con- 
clusively presumed  to  be  composed  of  citizens  of  the  state  under 
whose  laws  they  are  incorporated. 

The  use  of  railroad  bills  of  lading  as  collateral  security  has  be- 
come general  in  this  state,  and  by  our  statute  these  bills  are  nego- 
tiable instruments.  In  practice,  the  lumber,  hops  and  other  products 
shipped  from  this  state  seldom  reach  their  destination  without  pass- 
ing over  the  lines  of  several  successive  carriers,  and  in  many  cases 
the  final  carrier  has  delivered  the  goods  without  requiring  the  pro- 
duction of  the  bill  of  lading,  thus  ignoring  its  negotiable  character 
and  leaving  the  holder  to  seek  compensation  through  litigation. 
The  effect  of  inter-state  bills  of  lading  should  be  defined  by  con- 
gress, and  proper  provision  be  made  for  the  protection  of  trans- 
ferees thereof. 

The  occurrences  of  the  past  few  years,  during  which  many  of  the 
great  railroad  corporations  of  the  country  have  been  operated  by 
receivers,  have  suggested  many  doubts  regarding  the  propriety  of 
a  system  which  allows  corporate  managers,  when  involved  in  finan- 
cial embarrassments,  to  throw  the  burden  of  the  administration  of  a 
great  railroad  system  upon  the  courts  of  law,  especially  in  the  cases 
of  those  immense  corporations  organized  by  congress,  the  Pacific 
railroads. 

It  is  true  that  the  people  have  great  confidence  in  the  judiciary 
of  this  country  —  far  more  than  in  the  legislative  or  executive  de- 
partments, but  it  is  not  plain  that  this  confidence  will  continue  if 
the  judiciary  is  forced  into  the  business  of  conducting  railroads, 
with  all  their  numerous  details  and  business  ramifications.  When 
we  see  the  spectacle  of  a  great  railroad  corporation  organized  by 
the  government  of  the  United  States,  conducted  for  years  by  three 
receivers,  who  after  handling  many  millions  of  dollars,  ask  to  be 
discharged  from  their  trust  without  an  accounting,  and  when  we 
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oonsider  the  farther  fact  that  they  are  men  who  by  their  own  con- 
fession cannot  account,  we  may  well  inquire  whether  any  greater 
abuse  could  follow  even  from  direct  government  ownership.  I  say 
these  men,  by  their  own  confession,  could  not  account,  because 
when  they  were  cited  by  the  circuit  court  of  another  circuit  to  ac- 
count for  their  doings  as  receivers  appointed  in  that  circuit,  they 
refused  to  appear  in  person  and  sent  an  attorney  only  to  say  that 
they  did  not  intend  to  file  an  account,  and  were  thereupon  removed 
from  office. 

The  judges  of  courts  of  the  country,  particularly  the  federal 
judges,  are,  without  exception,  men  of  high  character  and  probably 
are  more  respected  than  a9y  body  of  judges  in  the  world.  Yet  the 
administration  of  great  railroad  receiverships,  which  must  of  neces- 
sity be  carried  on  without  the  personal  observation  of  these  judges, 
and  which  afford  opportunities  for  many  kinds  of  crookedness,  can- 
not fail  to  produce  scandals  of  a  startling  character,  which  right- 
fully or  wrongfully,  will  in  many  cases  be  laid  at  the  chancellor's 
door. 

In  considering  this  question,  let  us  bear  in  mind  that  the  federal 
constitution  gives  congress  no  express  power  to  form  a  corporation; 
that  every  corporation  so  formed  finds  its  constitutional  warrant 
only  in  the  fact  that  the  powers  which  it  exercises  were  conferred 
upon  congress  itself,  and  that  the  courts  recognize  the  existence  of 
the  corporation  only  because  congress  has  seen  fit  to  create  it  as 
one  means  for  the  carrying  out  of  enterprises  which  the  government 
itself  might  have  performed  more  directly  by  any  other  means. 

In  this  connection,  I  wish  to  call  attention  to  a  speech  made  by 
a  distinguished  public  man  in  1870,  when  the  Northern  Pacific 
Railroad  had  but  recently  been  incorporated,  and  was  at  most  a 
doubtful  venture.  Referring  to  the  railroad  companies  incorporated 
by  congress,  particularly  the  Northern  Pacific,  he  said: 

''The  wealth,  power  and  dominion  thus  conferred  on  these  great 
and  favored  corporations  will  make  them  the  overshadowing  and 
ruling  power  in  at  least  a  dozen  states.  In  reality,  they,  and  not 
the  state  legislatures,  will  choose  senators  in  congress;  they,  and 
not  the  unbiased  voice  of  the  people,  will  elect  representatives; 
they,  and  not  the  free  states,  will  speak  in  the  choice  of  presidents. 
Think  of  a  road  stretching  from  Lake  Superior  to  the  Pacific  ocean, 
embracing  within  its  branches  more  than  two  thousand  miles  of 
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line,  the  property  of  a  single  corporation,  and  that  corporation  own- 
ing every  alternate  section  of  land,  or  its  proceeds,  in  a  belt  of 
eighty  miles  wide,  for  nearly  the  whole  length  of  its  line — forty 
sections,  or  25,600  acres  to  the  mile — 53,000,000  acres  in  all,  or 
the  proceeds  of  their  sale,  at  such  prices  as  the  corporation  may  see 
fit  to  exact,  with  towns  and  cities  owned  by  the  corporation  or  a 
favored  ring  of  its  stockholders  scattered  along  the  road,  and  the 
great  stockholders,  those  owning  nearly  all  its  stock  and  ruling  its 
affairs,  residing  in  Boston,  New  York  and  Philadelphia,  and  yon 
will  have  some  idea  what  the  Northern  Pacific  Railroad  is  to  be, 
and  what  chances  for  political  promotion  any  man  within  the  limits 
of  its  inflaence  would  have  should  he  dare  seek  to  restrict  its  mo- 
nopoly, restrain  its  exactions  or  otherwise  oppose  its  will." 

This  language,  uttered  twenty-six  years  ago,  was  spoken  by  a 
prominent  senator  of  the  United  States  from  one  of  the  largest  and 
most  conservative  of  the  American  commonwealths,  afterwards  the 
author  of  a  law  enacted  by  congress  compelling  these  companies  to 
pay  a  portion  of  their  indebtedness  to  the  government,  and  later  a 
candidate  for  vice  president  of  the  United  States.  At  that  time  it 
looked  like  wild  prophecy.  How  near  to  the  truth  of  history  it  is 
at  the  present  time  is  necessarily  a  matter  of  opinion. 

During  these  days  of  financial  distress,  of  political  foreboding 
and  popular  discontent,  the  corporation  is  a  much  discussed  subject. 
With  many,  the  word  is  a  synonym  of  all  that  is  <<out  of  joint '^  in 
our  system,  while  others  carry  the  doctrine  of  ^' laissez-faire^^  to 
the  extent  of  ignoring  all  possibility  of  corporate  aggression.  At 
this  juncture,  especially,  a  high  sense  of  duty  should  actuate  the 
lawyer  in  dealing  with  so  important  a  question.  On  no  other  sub- 
ject will  the  people  at  large  so  quickly  follow  the  leadership  of  the 
members  of  the  bar,  whose  technical  knowledge  and  practical  ex- 
perience in  such  matters  must  ever  make  them  the  judges  of  the 
justice  and  expediency  of  any  measures  relating  to  corporations 
that  may  be  proposed.  An  unyielding  defender  of  the  rights  of 
property  and  the  sacredness  of  contracts,  the  lawyer  will  also  re- 
member that  the  rights  of  the  many  are  often  endangered  by  a  too 
ready  acquiescence  in  the  skillful  arguments  of  the  able  advocates 
of  corporate  privileges.  Only  by  avoiding  both  Scylla  and  Charyb- 
dis,  and  by  the  exercise  of  an  eternal  vigilance,  can  we  adhere  to 
the  golden  mean  on  which  depends  on  the  one  hand  the  preserva- 
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tion  of  our  free  institations,  and  on  the  other  the  continuation  of 
the  wonderful  development  of  the  national  resources  and  unpar- 
alleled material  progress  which  has  made  the  American  union  the 
Hercules  of  the  nations. 
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CONTRIBUTORY  NEGLIGENCE. 


BY  B.  S.  HOLT,  OP  TAOOKA. 


The  subjeot  assigned  to  me  for  this  paper  is  not  one  that  oan  be 
treated,  in  a  general  way,  in  a  very  satisfactory  manner. 

The  nnmeroas  cases  discussing  and  declaring  the  doctrine  of 
contributory  negligence  are  interesting  and  instructive  only  as  they 
exhibit  the  application  of  a  few  general  principles  to  the  varying 
facts  of  each  case. 

The  rules  making  up  this  doctrine  are  few  and  comparatively 
simple,  but  in  the  application  of  them  to  the  great  variety  of  cases 
that  have  arisen,  so  much  conflict  of  opinion  has  resulted,  that  the 
subject  is  now  complex  and  intricate. 

The  leading  English  case  which  presents  the  first  authoritative 
declaration  of  the  doctrine  of  contributory  negligence  which  is 
found  in  the  common  law  decisions,  states  the  general  rule  so  sim- 
ply and  clearly,  that  one  is  at  once  impressed  with  its  justness  and 
correctness.  This  is  the  case  of  Butterfield  v.  Forester^  11  East.  p. 
60.  In  this  case  the  defendant  left  an  obstruction  in  the  road. 
Plaintiff,  who  was  riding  rapidly  down  the  road  just  at  nightfall, 
but  before  it  was  dark,  ran  against  the  obstruction  and  was  injured. 
In  this  case  the  court  instructed  the  jury  that  if  a  person  riding 
with  reasonable  and  ordinary  care,  could  have  seen  and  avoided  the 
obstruction,  and  if  they  were  satisfied  that  the  plaintiff  was  riding 
extremely  hard  and  without  ordinary  care,  they  should  find  a  ver- 
dict for  the  defendat,  which  they  accordingly  did. 

The  next  English  case  was  one  that  apparently  required  a  state- 
ment of  the  doctrine  with  a  new  element  entering  into  it,  or  perhaps 
it  might  be  said  to  present  the  statement  of  an*  exception  to  the 
general  rule  established  in  the  first  case.  This  case  is  that  of  Dames 
V.  Mcmn^  10  Mee  &  W.  546.  In  this  case  the  plaintiff  tethered  his 
donkey  near  the  highway  so  that  it  was  wandering  upon  it,  and 
was  run  down  and  killed  by  the  servant  of  the  defendant,  who  was 
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driving  at  a  rapid  pace  down  the  highway.  In  this  case  the  coart 
instruoted  the  jury  that  although  the  plaintiff  might  haye  been 
guilty  of  negligence  contributing  to  the  injury,  in  fastening  his 
donkey  where  he  might  be  upon  the  highway,  yet  if  the  defendant 
could,  by  the  use  of  ordinary  care,  have  avoided  inflicting  the  in- 
jury, they  must  find  for  the  plaintiff. 

It  is  claimed  by  many  of  the  text  writers  and  judges  that  this 
second  case  has  been  the  cause  of  much  of  the  conflict  of  authority 
that  exists  on  this  subject. 

It  has  also  been  claimed  by  some  writers,  that  the  doctrine  of 
comparative  negligence  originated  in  an  effort  to  reconcile  the  rules 
laid  down  in  thes  two  cases,  but  whether  this  is  true  or  not,  from 
the  time  of  these  cases  up  to  the  present  time,  the  doctrine  of  con- 
tributory negligence  has  been  stated,  re-stated  and  modified  until 
the  decisions  declaring  and  applying  it  exhibit  an  apparently  hope- 
less confusion  and  conflict.  This  conflict  has  arisen  partly  from  a 
substantial  difference  of  opinion  on  the  same  state  of  facts  as  to  the 
rule  required  by  right  and  justice,  and  also  from  a  failure  on  the 
part  of  the  judges  to  understand  alike  the  rule  laid  down  in  the 
early  cases. 

The  tendency  of  judges,  too  common  among  them,  to  give  such 
construction  to  the  language  used  in  the  authorities  as  will  accom- 
plish what  they  think  is  justice  in  the  particular  case  before  them, 
has  produced  in  this  branch  of  the  law  the  usual  results. 

In  the  practical  operation  of  inflexible  general  rules,  many  cases 
will  necessarily  arise  to  which  it  would  seem  unjust  to  apply  them. 
Such  cases  frequently  offer  to  the  judges  an  irresistible  temptation 
to  re-state  the  general  rule  in  such  manner  as  to  satisfy  the  demands 
of  the  particular  case,  and  they,  unmindful  of  the  necessity  of 
strictly  maintaining  the  rules  from  which  alone  certainty  in  the 
law  can  arise,  yield  to  the  temptation  and  sow  the  seeds  of  disorder 
and  confusion. 

To  the  mind  fond  of  refinements  and  metaphysical  distinctions, 
the  doctrine  of  contributory  negligence  has  been  a  tempting  sub- 
ject, and  the  terms  "slight  care,"  <* ordinary  care"  and  <* great 
care,"  with  the  co relative  terms,  «* gross  negligence,"  "ordinary 
negligence"  and  "slight  negligence,"  have  offered  a  field  for  the 
exercise  of  ingenuity  in  defining  these  terms  and  distinguishing 
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them,  but  the  distinctions  between  these  varioas  terms  are  now,  aa 
a  rule,  unimportant. 

In  the  case  of  Daviea  v.  Marmy  it  does  not  appear  whether  or  not 
the  defendant  saw  the  donkey  of  the  plaintiff  before  he  drove  over 
him,  and  this  oase  is  undoubtedly  in  conflict  with  the  case  of  BuUer- 
field  V.  Forester y  unless  the  defendant  did  see  the  donkey  of  the 
plaintiff  and  the  danger  to  which  it  was  exposed,  and  yet  failed  to 
exercise  ordinary  care  in  avoiding  the  injury. 

The  rule  as  stated  in  the  case  would  make  the  defendant  liable, 
regardless  of  the  question  whether  he  knew  of  the  presence  of  the 
donkey  or  the  danger  to  which  it  was  exposed. 

If  the  defendant,  under  the  circumstances  mentioned  in  this  case, 
did  see  the  donkey  of  the  plaintiff,  then  it  became  his  duty  to  exer- 
cise ordinary  care  in  avoiding  an  injury  to  the  property  of  another, 
and  a  failure  to  exercise  such  care,  under  the  circumstances,  was 
not  excused  by  the  negligence  of  the  plaintiff. 

Some  of  the  cases  have  made  this  distinction,  and  have  thus  con- 
strued the  case  of  Domes  v.  Mcmn,  Others  have  sought  to  give 
full  force  and  effect  to  the  language  of  the  decision,  and,  as  we 
have  stated,  have  found  in  it  something  to  justify  the  doctrine  of 
comparative  negligence. 

It  may  be  said  in  this  connection  that  it  is  doubtful  if  the  negli- 
gence of  the  plaintiff  was  the  proximate  cause  of  the  injury. 

It  does  not  seem  unreasonable  to  conclude  that  the  negligence  of 
the  plaintiff  was  slight  by  comparison  with  that  of  the  defendant, 
in  the  sense  of  it  being  the  more  remote  cause  of  the  injury. 

The  doctrine  of  contributory  negligence  is  stated  by  Sherman  & 
R.  as  follows: 

''One  who  is  injured  by  mere  negligence  of  another  cannot  re- 
cover at  law,  or  in  equity,  any  compensation  if  he,  by  his  own  or 
his  agent's  ordinary  negligence  or  willful  wrong,  proximately  con- 
tributed to  produce  the  injury  of  which  he  complains,  so  that  but 
for  his  concurring  and  cooperating  fault  the  injury  would  not  have 
happened  to  him,  except  where  the  more  pro^^imate  cause  of  the 
injury  is  the  omission  of  the  other  party,  after  becoming  aware  of 
the  danger  to  which  the  former  party  is  exposed,  to  use  a  proper 
degree  of  care  to  avoid  injuring  him." 

It  will  be  seen  from  this  statement  that  the  contributory  negli- 
gence of  the  plaintiff  must  have  been  a  fault  on  his  part     One 
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might  be  guilty  of  an  act,  ignorantly  and  innocently,  without  know- 
ing its  effect  or  consequences,  and  without  having  any  reason  to 
anticipate  them,  and  his  conduct  might  in  one  sense  be  negligence 
on  his  part,  yet  want  of  knowledge  as  to  the  nature  and  effect  of 
his  acts  would  relieye  him  of  the  charge  of  contributory  negli- 
gence. 

A  man  might  light  a  match  in  a  room  which,  through  the  negli- 
gence of  another,  was  filled  with  gas.  If  an  explosion  occurred, 
and  it  appeared  that  the  plaintiff  did  not  know  of  the  presence  of 
gas  in  the  room,  and  had  no  reason  to  suspect  it,  he  could  not  be 
charged  with  contributory  negligence. 

To  constitute  contributory  negligence,  the  negligence  of  the 
plaintiff  must  also  amount  to  what  is  denominated  ordinary  negli- 
gence, which  in  effect  is  equivalent  to  want  of  ordinary  care. 

What  will  or  will  not  amount  to  ordinary  care  depends  upon  the 
circumstances  of  each  particular  case,  and  no  exact  definition  can 
be  given  of  it  further  than  to  say  it  is  such  due  care  and  prudence 
as  would  be  expected  of  a  reasonably  careful  and  prudent  person 
under  similar  circumstances.  It  implies  the  use  of  such  watchful- 
ness and  precaution  as  are  fairly  proportioned  to  the  danger  to 
be  avoided,  judged  by  the  standard  of  common  prudence  and  ex- 
perience. 

If  the  danger  is  remote  or  slight,  the  care  required  to  avoid  it 
may  be  slight.  If  the  danger  is  imminent,  a  great  degree  of  care 
and  vigilence  should  be  exercised,  because  human  experience  has 
shown  that  such  would  be  the  natural  course  of  a  prudent  man. 

In  estimating  the  degree  of  care  that  is  required  of  the  plaintiff 
under  the  particular  circumstances,  he  should  not  be  required  to 
anticipate  culpable  negligence  on  the  part  of  the  defendant.  It  is 
only  when  he  sees  that  the  defendant  has  been  negligent  that  he  is 
required  to  take  such. care  as  will  avoid  all  possible  risks  to  which 
he  may  be  exposed  by  it. 

The  negligence  of  the  plaintiff  must  also  have  proximately  con- 
tributed to  the  injury.  If  the  injury  would  have  occurred  notwith. 
standing  the  negligence  of  the  plaintiff  he  may  nevertheless  recover, 
for  in  that  case  it  cannot  be  said  that  his  negligence  was  the  proxi- 
mate cause  of  the  injury. 

It  is  also  settled  that  the  plaintiff  may  recover  notwithstanding 
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bis  own  negligenoe,  if  the  defendant,  after  becoming  aware  of  bis 
dangei^i  failed  to  use  ordinary  care  to  aToid  injuring  bim. 

It  is  well  settled  that  if  one  is  injured  tbrough  tbe  negligence  of 
anotber  wbile  trespassing  upon  tbe  land  or  property  of  tbe  otber, 
be  may  nevertbeless  recover  for  bis  injuries,  unless  bis  trespass  ex- 
posed bim,  of  itself,  to  injury,  and  is  of  sucb  a  nature  as  to  consti- 
tute negligence  per  Be, 

Tbe  doctrine  of  comparative  negligence,  as  tbis  term  is  under- 
stood by  tbe  profession,  bas  prevailed  in  a  modified  form  in  several 
of  tbe  states,  altbougb  not  in  form  so  pronounced  as  in  tbe  state  of 
Illinois.  In  tbat  state  it  was  beld  tbat  tbe  plaintiff  migbt  recover 
of  tbe  defendant,  notwithstanding  bis  negligence,  if  tbe  negligence 
of  tbe  defendant  was  gross  and  tbat  of  tbe  plaintiff  was  slight  by 
comparison  with  it.  An  examination  of  the  cases  in  Illinois  will 
show  tbat  in  its  practical  operation  tbis  rule  bas  been  in  most  cases 
productive  of  as  good  results  as  tbe  rule  prevailing  in  otber  states. 
It  also  appears  from  tbe  cases  tbat  in  most  of  them  tbe  slight  neg- 
ligence of  the  plaintiff  was  of  sucb  a  character  as  to  be  only  tbe 
remote  cause  of  the  injury,  and  was  therefore  not  contributory 
negligence  at  all.  In  otber  cases,  tbe  negligence  of  the  defendant 
was  of  such  a  character  as  to  amount  to  what  the  law  denominates 
wilfuUnesB.  In  some  of  the  cases  the  negligence  of  tbe  plaintiff, 
which  was  denominated  slight  in  character  by  comparison  with  tbat 
of  the  defendant,  was  in  fact  a  proximate  cause  of  tbe  injury,  and 
in  this  class  of  cases,  alone,  a  result  was  reached  different  from  tbat 
which  might  have  been  attained  by  the  application  of  the  rules  pre- 
vailing in  otber  states. 

By  the  general  rule  of  most  of  tbe  states  qn  tbis  subject,  slight 
negligence,  which  implies  the  vse  ot  ordinary  care  on  the  part  of 
tbe  plaintiff,  is  no  defense  to  the  action,  the  want  of  ordinary  care 
being  contributory  negligence.  By  the  rule  laid  down  by  tbe  Illinois 
court,  if  the  negligence  of  the  plaintiff  .amounts  to  want  of  ordinary- 
care  he  cannot  recover,  the  difference  being  that  by  tbe  Illinois  rule 
tbe  negligence  of  tbe  two  are  compared  one  with  the  otber,  unless  the 
negligence  of  plaintiff  amounts  to  want  of  ordinary  care.  Tbe  Illi- 
nois cases  reached  almost  the  same  conclusion  as  the  other  courts,  by 
a  different  process  of  reasoning,  and  it  is  claimed  for  tbe  rule  applied 
by  tbem  that  it  is  less  difficult  for  the  jury  to  reach  a  proper  con- 
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olosion  by  comparing,  under  proper  instructions  from  the  court, 
the  negligence  of  the  plaintiff  with  that  of  the  defendant,  than  to 
apply  the  rule  in  force  in  other  states. 

The  Illinois  court  in  one  case  holds  that  if  one  is  guilty  of  only 
slight  negligence,  he  has  employed  ordinary  care,  and  as  the  law 
requires  from  him  nothing  more  than  the  use  of  ordinary  care,  he 
may  recover  from  the  defendant,  if  he  has  been  injured  by  his  neg- 
ligence amounting  to  the  want  of  ordinary  care.  That  under  these 
circumstances  the  negligence  of  the  person  whose  acts  showed  a 
want  of  ordinary  care,  fall  within  the  two  extremes  of  negligence 
when  compared  one  with  the  other. 

The  same  court  also  holds  that  if  the  plaintiff  is  guilty  of  want 
of  ordinary  care,  he  cannot  recover.  The  early  Illinois  cases  stated 
the  rule  in  such  manner  that  in  judging  of  the  negligence  of  the 
respective  parties,  it  was  apparently  not  required  that  the  negli- 
gence of  each  should  be  determined  independently  of  the  other,  or 
with  reference  to  any  fixed  standard  of  care  and  prudence,  but 
solely  with  reference  to  that  of  the  other.  Subsequently,  when  the 
practical  operation  of  this  rule  was  seen,  the  court  held  that  if  the 
iiogligei^o^  of  the  plaintiff  amounted  to  want  of  ordinary  care  on 
his  part,  he  could  not  recover,  thus  determining  the  negligence  of 
the  plaintiff  by  reference  to  some  other  standard  than  that  of  the 
i^ogligence  of  the  defendant.  When  this  proposition  was  settled, 
the  doctrine  of  comparative  negligence,  as  it  had  prevailed  in  the 
State  of  Illinois,  was  practically  abolished. 

One  of  the  most  difficult  questions  for  the  court  to  determine  in 
this  connection  is,  what  constitutes  in  law  contributory  negligence, 
and  how  far  and  under  what  circumstances  the  determination  of  this 
question  should  be  left  to  the  jury? 

It  must  be  conceded  that  at  some  point  in  the  determination  of 
most  cases  the  court  has  the  right  and  power  to  declare  as  an  ab- 
stract proposition  what  is  contributory  negligence,  and  that  in 
many  cases  the  court  may  rightfully  go  further  and  declare ,  what 
it  is  under  the  facts  of  the  particular  case. 

It  is  settled  that  negligence  is  a  mixed  question  of  law  and  fact, 
and  as  there  cannot  be  any  standard  for  its  measurement  which  is 
fixed,  the  difficulty  of  determining  it  is  at  once  apparent. 

It  is  generally  conceded  that  where  the  facts  are  in  dispute  and 
—8 
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there  is  a  substantial  conflict  in  the  evidence,  the  court  has  no 
power  to  usurp  the  prerogative  of  the  jury  and  determine  the  truth 
for  itself. 

It  was  formerly  held  that  if  there  was  a  mere  scintilla  of  evi- 
dence opposed  to  that  establishing  the  negligence,  the  court  had  no 
right  to  take  the  case  from  the  jury  and  pass  upon  the  weight  of 
the  evidence. 

The  earlier  decisions  adhere  to  this  rule  of  practice,  and  they  say 
it  will  rarely  happen  that  the  evidence  is  so  free  from  conflict,  and 
the  inferences  to  be  drawn  from  it  so  clear  and  conclusive,  as  to 
justify  the  court  in  directing  a  non-suit  or  a  verdict. 

The  courts  have  widely  departed  from  the  former  rule  on  this 
subject,  and  have  invaded  the  province  of  the  jury  until,  at  the 
present  time,  the  plaintiff  in  the  action  stands  more  in  dread  of  the 
interference  of  the  court  than  of  the  verdict  of  the  jury. 

The  courts  seem  not  only  willing  but  anxious  to  determine,  as 
matter  of  law,  what  facts  are  established  by  sufficient  evidence, 
and  what  inferences  can  be  legitimately  and  properly  drawn  from 
them. 

As  a  matter  of  judicial  propriety  if  there  is  room  for  difference' 
of  opinion  as  to  what  reasonable  inferences  should  be  drawn  from 
the  facts,  then  the  question  should  be  left  to  the  jury  and  they 
should  be  permitted  to  draw  the  inferences  and  determine  the  ques- 
tion for  themselves.  The  judge  should  excercise  the  right  to  de- 
termine what  the  facts  have  established,  what  inferences  should  be 
drawn  from  them,  only  in  those  cases  where  the  facts  are  of  such  a 
nature  that  a  reasonable  and  rational  mind  can  draw  but  one  infer- 
ence from  them. 

Some  of  the  courts,  the  New  York  courts  among  them,  lay  down 
the  rule  that  the  court  should  determine  the  question  of  contribu- 
tory negligence,  as  a  matter  of  law,  and  should  direct  a  non-suit,  in 
those  cases  where  the  judge  would  be  justified  in  setting  aside  a 
verdict  if  rendered,  as  contrary  to  the  evidence,  or  as  against  the 
weight  of  the  evidence.     This  rule  is  manifestly  incorrect. 

Often  the  judge  will  properly  set  aside  a  verdict  when  the  weight 
of  the  evidence  is  so  strong  against  it  that  he  considers  it  wrong. 

He  may  grant  a  new  trial  but  it  is  then  usual  to  permit  a  second 
verdict,  on  the  same  state  of  facts,  to  stand. 
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Yet  it  is  said  that  under  these  oiroomstances  the  judge  should 
deprive  the  jury  of  its  exclusive  right  to  determine  the  weight  of 
the  evidence,  and  grant  a  non-suit  or  direct  a  verdict.  A  plainer 
disregard  of  the  spirit  of  the  common  law,  or  a  more  palpable  in- 
vasion of  the  province  of  the  jury  cannot  be  found  in  the  decisions. 

The  influence  and  power  of  corporations  in  controlling  and  shap- 
ing the  decisions  of  the  courts  is  very  manifest  in  the  practice  of 
the  courts  with  reference  to  this  question. 

It  is  not  surprising  that  they  should  gradually  turn  the  current 
of  the  decisions  into  channels  opened  by  them. 

With  able  lawyers,  persistently  and  systematically  struggling  to 
divert  the  course  of  the  decisions,  to  overcome  as  far  as  possible 
the  rules  of  law  which  hold  them  to  a  liability,  and  at  the  same 
time  to  establish  such  rules  of  practice  as  will  seriously  impair  the 
rights  that  they  cannot  take  away,  it  is  but  natural  that  they  have 
accomplished  so  much.  The  drops  of  water  that  constantly  falling 
upon  the  rock  wear  it  away  at  last,  suggest  both  the  process  and 
the  results  of  their  efforts. 

The  first  expression  of  the  New  York  rule  is  found  in  a  case  in 
9  Barb.,  at  page  9,  where  the  court,  constituting  itself  the  guardian 
of  the  corporations,  declares  that  it  is  necessary  to  adopt  that  rule 
because  in  cases  against  corporations  juries  will  not  be  governed 
by  the  weight  of  the  evidence,  but  are  influenced  by  prejudice  or 
compassion  for  the  plaintiff. 

It  is  perhaps  unfortunate  that  judicial  sanction  was  given  to  the 
proposition  that  negligence  is  ever  a  question  of  law,  for  with  the 
admission  of  this  proposition  the  province  of  the  court  in  declar- 
ing the  law,  has  overlapped  that  of  the  jury  in  an  astonishing  de- 
gree. 

Negligence  is  the  want  of  ordinary  care.  This  is  the  standard, 
and  after  defining  ordinary  care  as  ''such  care  as  a  person  of  ordi- 
nary prudence  and  care  would  exhibit  under  similar  conditions," 
the  courts  should  go  no  further.  When  they  undertake  to  say  what 
a  prudent  man  would  do  under  the  circumstances  they  deal  with 
facts.  When  they  undertake  to  say  whether  the  acts  of  the  plaint- 
iff reach  or  fall  below  this  standard,  they  deal  with  facts  and  then 
apply  the  law  to  these  facts.  They  should  confine  themselves  to  a 
statement  of  the  standard  of  conduct  fixed  by  the  law  and  let  the 
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jury  decide  what  facts  are  proved,  what  inferences  should  be  drawn 
from  these  facts,  and  determine  the  result  according  to  the  standard 
fixed  by  the  court. 

The  federal  courts  have  adopted  a  rule  on  the  subject  almost 
identical  with  that  of  New  York;  but  the  adoption  of  this  rule  by 
them  has  been  accomplished  only  after  a  long  and  continuous 
struggle  in  which  the  judges,  frequently  confronted  by  verdicts 
manifestly  wrong,  and  due  to  prejudice  or  passion,  have  gradually 
yielded  their  assent  to  this  doctrine,  intending  to  remedy  the 
evil. 

The  evil  sprung  naturally  from  the  system  constituting  juries  the 
sole  judges  of  the  facts,  and  these  courts  should  have  relegated  the 
question  of  remedying  this  evil  to  the  proper  power. 

There  is  rather  an  interesting  phase  of  the  doctrine  of  contribu- 
tory negligence  that  arises  in  cases  of  injury  to  children,  lunatics 
and  other  persons  non  sui  juris. 

In  the  State  of  New  York  it  has  been  held,  that  if  its  parent  or 
guardian  permits  a  child  of  tender  years,  not  having  the  discretion 
necessary  for  personal  protection,  to  place  itself  in  danger,  whereby 
it  is  injured,  the  negligence  of  the  parent  or  guardian  is  to  be  im- 
puted to  the  child  and  the  child  cannot  recover  in  an  action  brought 
in  its  behalf.  This  rule  has  been  adhered  to  in  New  York  and  has 
been  followed  in  many  states  of  the  union,  although  its  injustice 
and  impropriety  are  quite  manifest.  The  English  rule  is,  to  some 
extent,  a  modification  of  the  New  York  rule,  for  it  is  there  held 
that  if  the  child  is  in  the  actual  custody  and  control  of  the  parent 
or  guardian  at  the  time  of  the  injury,  the  negligence  of  the  parent 
or  guardian  must  be  imputed  to  it. 

It  is  universally  held  that  if  the  injury  to  the  child  is  caused  by 
the  negligence  of  the  parent  in  permitting  it  to  expose  itself  to 
danger,  that  the  parent  himself  cannot  recover  damages  for  his  own 
benefit,  and  this  rule  seems  to  be  perfectly  sound;  but  the  other 
rule,  imputing  to  the  child  the  negligence  of  the  parent,  has  been 
the  subject  of  much  just  criticism,  and  it  illustrates,  perhaps,  as 
much  as  any  other  rule  of  law,  the  influenee  and  power  of  corpor- 
ations in  establishing  and  maintaining  those  doctrines  that  relieve 
them  from  liability. 

The  number  of  children  injured  and  killed  in  the  densely  popu- 
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lated  districts  of  the  large  cities  is  very  great.  These  children  are 
usually  the  offspring  of  poor  people  who  are  unable  to  give  them 
the  care  and  attention  that  parents  of  more  wealth  exhibit  toward 
their  children.  They  are  unable  to  provide  nurses  to  watch  them, 
and  they  must  work  and  cannot  give  them  their  personal  attention. 
As  a  result,  children  of  this  class  are  exposed  in  the  cities  to  con- 
stant danger,  and  danger  which,  under  the  conditions  surrounding 
them,  is  unavoidable.  Under  these  circumstances  the  corporations 
have  succeeded  in  establishing  in  many  of  the  states  the  doctrine 
we  have  mentioned,  which  in  practical  effect  compels  the  parent  to 
either  employ  a  nurse,  or  devote  his  own  time  to  preserve  his  child 
from  injury,  and  visits  upon  the  child,  as  well  as  upon  him,  the 
consequences  of  his  failure  to  do  so. 

The  theory  upon  which  the  doctrine  of  imputed  negligence  is 
based  is  that  the  custody  of  the  child  is  entrusted  by  law  to  the 
parent  or  guardian,  and  not  having  the  discretion  necessary  for  its 
own  personal  protection,  the  parent  is  held  in  law  to  exercise  this 
discretion  for  it,  and  that  in  case  of  personal  injury  arising  from 
the  negligence  of  another,  the  negligence  of  the  parent  in  exposing 
it  to  the  injury  or  permitting  it  to  expose  itself  thereto,  is  imputed 
to  the  child. 

It  is  somewhat  interesting  to  contrast  with  this  rule  the  one 
declaring  that  a  blind  man  who,  unconsciously,  on  account  of  his 
defective  eyesight,  exposes  himself  to  danger,  is  not  guilty  of  con- 
tributory negligence  and  may  recover  if  he  is  injured  by  reason  of 
the  negligence  of  another. 

The  blind  man  whose  reason  and  judgment  may  be  unimpaired, 
acting  on  his  own  responsibility,  may  recover,  if  without  knowing 
it  he  walks  in  front  of  a  moving  train  and  is  injured  by  the  negli- 
gence of  those  operating  it.  He  may  recover  because  a  blind  man 
is  excused  if  his  only  fault  is  that  he  did  not  see. 

The  child,  non  sui  juriSy  permitted  by  the  negligence  of  its  par- 
ent to  wander  on  the  track,  although  its  only  fault  is  that  it  did 
not  know  the  danger,  cannot  recover. 

In  Pennsylvania  and  in  some  other  states,  it  is  held  that  in  de- 
termining the  question  whether  the  parent  was  guilty  of  negligence 
in  caring  for  the  child,  the  financial  condition  of  the  parent  may  be 
taken  into  consideration,  and  his  inability,  by  reason  of  his  poverty, 
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to  give  bis  ohild  more  attention,  may  be  considered  in  determining 
tbe  question  of  bis  negligence. 

Our  own  supreme  court,  in  tbe  case  of  Moth  v.  Union  Depot  Co.y 
13  Wasb.  525,  bave  settled  tbe  doctrine  of  imputed  negligence  in 
tbis  state,  bolding  tbat  in  an  suction  for  tbe  benefit  of  a  cbild  non 
8ui  JurUy  tbe  negligence  of  tbe  parent  in  permitting  it  to  expose 
itself  to  danger  is  no  defense  to  tbe  action. 

Tbe  decisions  of  tbe  supreme  court  of  ibis  state,  in  most  of  tbe 
cases  decided  by  tbem,  involving  tbe  doctrine  of  contributory  neg- 
ligence, bave  generally  adopted  tbe  fairest  and  most  reasonable 
rules  governing  tbe  questions  involved.  Tbey  bave,  bowever, 
sbown  a  tendency  to  encourage  tbe  practice  of  granting  non-suits 
and  directing  verdicts  in  sucb  cases,  not  at  all  consistent  witb  tbe 
rules  wbicb  tbey  bave  adopted  in  tbe  case  of  McQuilian  v.  The 
Great  JVbrthem  H.  JR.,  10  Wasb.  464. 

In  tbis  case  tbe  court  recognizes  tbe  rule  tbat  it  is  witbin  the 
province  of  tbe  jury  alone  to  determine  not  only  tbe  facts,  but  tbe 
inferences  tberefrom.  Tbey  say  <Hbere  are  only  two  classes  of 
cases  in  wbicb  tbe  question  of  negligence  may  be  determined  by 
tbe  court  as  a  matter  of  law.  Tbe  first  is  wbere  tbe  circumstances 
of  tbe  case  are  sucb  tbat  tbe  standard  of  duty  is  fixed,  and  tbe 
measure  of  duty  defined  by  law,  and  is  tbe  same  under  all  circum- 
stances. Tbe  second  is  wbere  tbe  facts  are  undisputed  and  but  one 
reasonable  inference  can  be  deduced  tberefrom.'^ 

In  other  cases  tbe  court  clearly  applies  tbe  contrary  rule,  and  de- 
termines tbe  inferences  from  tbe  facts  as  matters  of  law. 

One  case  is  a  notable  instance  of  tbis  weakness,  De  Qraf  v,  Se- 
attle &  Tac.  Nav.  Co.,  10  Wasb.  468. 

A  lady  who  was  accustomed  to  travel  on  a  steamboat  between 
certain  points,  while  making  the  trip  was  anxious  to  reach  tbe 
shore  as  soon  as  possible  so  that  she  might  take  a  train  for  another 
point.  Tbe  steward  of  tbe  boat  told  her  tbat  if  she  would  go  to 
the  upper  deck  she  might  land  from  it  as  soon  as  tbe  boat  touched 
tbe  wharf  without  waiting  for  tbe  gang  plank  to  be  put  out. 

He  took  her  baggage  and  as  tbe  boat  neared  tbe  wharf  they  pro- 
ceeded to  tbe  upper  deck,  going  up  a  narrow  stairs  which  bad  no 
handrailings.  As  tbe  lady  started  up  she  seemed  to  doubt  tbe 
propriety  of  doing  so  and  asked  tbe  steward  if  it  was  customary 
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for  passengers  to  land  from  the  upper  deck.  He  merely  directed 
her  to  ''come  on,"  and  while  she  was  on  the  stairs  the  boat  bumped 
against  the  wharf  and  she  was  thrown  to  the  deck  and  injured. 

The  negligence  of  the  officers  of  the  boat  was  the  failure  to  pro- 
vide the  stairway  with  a  handrail. 

The  court  held  that  as  the  plaintiff  was  accustomed  to  travel  on 
the  boat  and  knew  that  the  boat  would  strike  the  wharf,  she  was 
guilty  of  contributory  negligence  in  undertaking  to  ascend  the 
stairs  at  a  time  when  the  boat  was  near  the  wharf. 

In  this  case  the  court  determined  as  a  matter  of  law  that  the  acts 
of  the  plaintiff  amounted  to  want  of  ordinary  care;  whether  there 
was  a  want  of  ordinary  care  shown  by  the  conduct  of  the  plaintiff 
was  a  question  of  fact  which  should  have  been  determined  by  the 
jury. 

The  jury  seemed  to  attach  no  importance  to  the  fact  that  the  as- 
cending of  the  stairs  at  the  time  was  done  at  the  suggestion  of  the 
steward  of  the  boat. 

In  the  case  of  Irish  u  N,  P,  H.Ji.^  4  Wash.  48,  the  court  held 
that  a  passenger  might,  without  fault,  get  upon  a  train  at  such  a 
time  and  place  as  would  make  him  guilty  of  contributory  negli- 
gence, under  other  circumstances,  if  it  was  done  at  the  direction  of 
the  conductor,  unless  the  danger  in  doing  so  was  apparent 

If  this  decision  is  right,  and  there  can  be  no  doubt  about  it,  the 
other  decision  is  wrong,  unless  it  is  justified  upon  the  theory  that 
the  danger  was  apparent  to  the  woman  on  the  boat.  Under  the 
circumstances  that  was  a  question  for  the  jury. 

So  large  a  proportion  of  the  people  of  this  country  are  in  the 
habit  of  riding  bicycles,  that  the  subject  of  their  rights  and  liabili- 
ties is  now  a  most  interesting  as  well  as  important  branch  of  the 
law  of  negligence.  The  eharacter  of  this  paper  will  not  admit  of 
any  extended  treatise  on  the  subject,  but  a  few  remarks  will  be  ap- 
propriate. 

The  authorities  have  settled  the  primary  question,  which  is,  that 
the  bicycle  is  a  vehicle,  in  the  sense  in  which  this  word  is  used  in 
the  statutes  and  decisions,  and  that  the  law  regulating  the  use  of 
vehicles  applies  to  it  as  well. 

It  is  held  that  the  riders  of  bicycles  have  the  same  rights  on  the 
road  as  the  drivers  of  other  vehicles,  although  they  may  frighten 
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horses  and  unsettle  the  nerves  of  the  people  when  they  quietly  steal 
upon  them  without  warning,  save  the  startling  ring  of  the  bell  as 
they  dash  by. 

Horses  and  people  must  accustom  themselves  to  them,  and  it  is 
no  argument  against  the  rights  of  their  riders  and  owners  that  they 
were  not  used  by  Adam  and  Eve  in  the  Garden  of  Sden,  as  one  of 
the  judges  remarks. 

There  is  a  case,  decided  by  one  of  the  inferior  courts  of  Pennsyl- 
vania, holding  that  it  is  not  contributory  negligence  for  one  to 
leave  his  wheel  in  the  street  against  the  curb,  with  the  pedal  rest- 
ing securely  on  the  curb,  and  that  one  who  negligently  drives 
against  it  and  injures  it  is  liable  for  the  damages. 

It  would  be  somewhat  interesting  to  compare  this  case  with  the 
English  case  to  which  we  have  referred,  in  which  the  owner  fast- 
ened his  donkey  too  near  the  road. 

Under  the  law  of  the  road,  as  fixed  by  the  statutes  of  this  state, 
it  is  the  duty  of  one  rider  of  a  wheel,  meeting  another,  to  turn  to 
the  right,  although  the  riders  find  that  apparently  this  law  is  not 
recognized  by  the  women,  as  they  usually  go  straight  ahead,  de- 
pending upon  the  gallantry  of  the  men  to  clear  the  track  for  them. 
It  does  not  follow,  however,  that  one  is  guilty  of  contributory  neg- 
ligence, in  the  event  of  an  accident,  merely  because  he  fails  to  turn 
to  the  right  side  of  the  road,  although  a  presumption  of  negligence 
arises  from  such  failure.  If  the  defendant  could  have  avoided  the 
injury  by  the  exercise  of  care  he  is  liable,  although  the  plaintiff 
failed  to  turn  to  the  right. 

The  introduction  of  the  many  steam  and  electric  appliances  now 
in  use  have  already  so  increased  the  dangers  to  life  and .  property 
that  this  branch  of  the  law  has  become  one  of  the  greatest  impor- 
tance, and  with  the  tendency  of  the  times  we  may  expect  still  more 
radical  changes  in  conditions  of  life  and  a  corresponding  increase  in 
the  importance  of  this  subject  and  the  frequency  of  its  recurrence 
in  the  practice. 

There  are  few  civil  cases  in  which  the  passions  of  the  parties 
are  so  much  aroused  as  in  those  involving  this  doctrine,  and  it  is 
of  supreme  importance  that  the  decisions  of  the  courts  should  sat- 
isfactorily declare  and  maintain  the  legal  principles  governing  their 
rights. 
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The  stmggle  will  largely  be,  in  the  futare  as  it  has  been  in  the 
past,  between  the  corporations  with  their  influence  and  power,  sup- 
ported by  the  learning  and  skill  of  the  ablest  lawyers,  and  the  pri- 
vate citizen,  who  is  unable  to  oppose  to  his  adversary  equal  power, 
learning  or  skill. 

If  the  courts  will  steadily  adhere  to  the  few  fundamental  prin- 
ciples of  this  doctrine  and  will  apply  them  without  regard  to  ques- 
tions of  expediency,  but  solely  with  reference  to  their  spirit  and 
scope,  keeping  in  view  at  all  times  the  necessity  for  certainty  and 
uniformity,  the  doctrine  on  this  subject  will  be  as  satisfactory  to 
the  litigants  and  the  bar  as  is  the  law  on  most  of  the  subjects  with 
which  we  deal. 
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In  his  primitive  condition,  man  contended  with  the  forces  of  na- 
ture; and  thus  contending,  developed  that  strength  and  ingenuity 
which  made  him  master. 

Man  was  not  long  in  asserting  that  he  was  lord  of  creation,  nor 
was  he  hesitant  or  scrupulous  about  the  means  of  maintaining  that 
assertion. 

The  wild  fruits,  roots,  berries  and  vegetables;  the  fish,  fowl  and 
beast,  all  were  subject  to  his  maintenance,  and  the  land  as  produc- 
ing and  maintaining  these,  became  a  thing  of  value  and  necessity. 
Having  at  first  no  fixed  local  habitation,  he  followed  readily  the 
laws  of  his  existence;  living  here  in  summer,  there  in  winter;  stop- 
ping here  (or  fish,  going  there  for  game,  and  following  the  sun's 
ray's  as  they  germinated  and  ripened  the  fruits  of  the  earth  for  his 
subsistence. 

We  have  no  historical  data  as  to  how  or  When  he  discovered  that 
cultivation  assisted  the  earth  in  the  production  of  the  things  he 
needed. 

But,  at  an  early  period  he  did  discover  it,  and  thereafter  he  also 
discovered  that  successful  cultivation  was  wholly  inconsistent  with 
a  roving  or  nomadic  life. 

This  was  the  tribal  stage  of  primitive  man's  long  march  of  pro- 
gression, subjugation  and  development. 

It  is  indifferent  to  our  purpose  how  the  original  man  went  into 
his  social  relations  or  formed  governments;  whether  he  was  a 
frightened  creature  in  a  forest,  starting  at  every  sound  and  rushing 
from  every  shadow,  who  took  up  with  others  as  frightened  as  him- 
self and  thus  came  to  develop  the  principle  of  association  and 
mutual  protection;  or  whether  he  was  originally  a  predatory  ani- 
mal of  a  nature  so  savage  that  he  did  not  even  spare  his  own  species 
from  the  ferocity  of  his  appetites  and  his  passions. 
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It  is  evident  he  did  form  the  social  compaot,  and  that  from  that 
point  in  the  race's  progression  we  may  begin  our  consideration  of 
that  master  animal  man,  and  his  claim  upon  and  occupancy  of  land. 

In  the  tribal  stage,  land  was  held  by  the  tribe,  not  the  individual, 
and  such  occupancy  as  he  had  he  got  by  allotment,  subject  to  a 
new  distribution  at  the  will  of  the  tribe  or  its  chief.  Thus  the 
ancient  Germans  caused  a  new  distribution  of  lands  to  be  made 
each  year,  to  prevent  local  attachments  and  to  keep  their  people 
in  better  condition  for  war,  considering  that  a  local  habitation  and 
attachment  was  the  very  reverse  of  a  good  war  footing,  and  as 
tending  to  destroy  the  genius  of  the  people  for  a  roving  and  martial 
existence,  so  essential  to  continuance  of  their  life  as  a  nation. 

But,  as  wars  ceased  and  population  increased,  as  wealth  developed 
and  gave  man  leasure,  and  as  knowledge  followed  these  conditions, 
it  became  evident  that  the  comforts  of  life  were  to  be  secured  by 
permanence  of  residence,  and  that  the  fruits  of  the  earth  were  to  be 
increased  by  cultivation,  which  implied  improvement  and  the  ex- 
penditure of  skill  and  labor;  man's  habitation  thereupon  became 
fixed  and  his  separate  or  individual  claim  to  land  was  acknowledged 
and  became  one  of  the  conditions  of  his  social  life. 

This  condition  must  have  prevailed  generally  in  Europe  after  the 
conquering  arms  of  Rome  had  brought  the  earth  into  subjugation 
and  must  have  continued  until  that  mighty  power  had  been  sapped 
through  sedition  and  violence,  injustice  and  disorder;  when  luxury 
had  softened  Roman  brawn  and  her  soft  desires  had  supplanted 
Roman  valor,  when  that  downfall  and  disgrace  which  has  dwarfed 
all  similar  tragedies  in  the  history  of  nations,  came  upon  this  now 
thoroughly  debauched  and  effeminate  people. 

Then  it  was  the  hordes  of  mankind  from  without,  whose  frames 
were  hardened  by  the  exertions  of  the  chase  and  the  battle,  whose 
ferocity  resembled  that  of  the  beast  that  knows  no  fear,  whose  ne- 
cessities knew  no  law,  and  who  shivering  from  the  northern  blasts 
were  entranced  with  the  softness  of  a  southern  clime.  And  look- 
ing from  the  sterility  of  their  own  fields  to  the  fertility  of  those  of 
this  stranger,  and  from  the  contemplation  of  their  own  wants  to 
the  opulence  of  his  surroundings,  began  those  incursions  which 
brought  to  an  end  the  ancient  civilization  of  Rome  and  built  upon 
its  ruins  a  fabric  which  for  so  long  dominated  mankind. 
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From  these  mins  of  Roman  institatioiifl  and  the  neoessitieB  of 
the  oonqaeiing  barbarian  we  have  evolyed,  developed  and  fixed 
that  system  of  land  tenaie,  known  as  the  feudal  system,  which 
prevailed  all  over  continental  Earope  and  which  the  Normans  after- 
wards in  its  perfected  state  carried  into  Kngland,  which  yet  fills  so 
large  a  space  in  her  polity  and  her  laws,  which  England  gave  to 
ns  and  which  has  had  so  important  an  influence  on  our  own  juris- 
prudence. 

FKUDAL   SYSTEM. 

To  our  subject  this  system  of  land  tenure  is  important  as  being 
the  first  to  develop  the  relation  of  landlord  and  tenant,  or  that 
system  under  which  one  holds  land  of  another  by  agreement,  in 
the  languid  of  the  old  law,  to  be  "Feall  and  Loiall"  and  render 
service  for  the  advantage  thus  secured. 

Before  this  system,  all  lands  in  Earope  were  held  by  allodial 
tenure,  which  stands  in  direct  conflict  with  feudal  tenure. 

It  was  an  essential  quality  of  feudal  tenure  that  a  tenant  held  of 
a  lord,  and  that  the  tenant  and  the  lord  had  each  his  separate  rights 
and  interests  in  the  land  and  over  the  land,  that  is,  their  separate 
estates.  At  the  first,  alienation  by  the  tenant  was  forbidden,  and 
was  always  attended  with  difficulty.  On  the  contrary,  the  allodial 
tenure  unites  the  rights  of  the  lord  and  those  of  the  tenant  in  and 
to  the  land  in  one  person,  the  owner,  so  that  one  who  held  by  allo- 
dial tenure  had  free  and  unincumbered  possession  with  absolute 
right  to  dispose  of  the  land  at  his  own  pleasure,  without  control  of 
or  responsibility  to  any  one. 

The  feudal  system  grew  up  out  of  the  necessities  the  conquering 
barbarians  had  for  defense  as  well  as  for  government,  and  was  the 
great  frame  of  the  Gothic  scheme  of  conquest  and  for  securing  and 
maintaining  conquered  territory.  It  was  the  means  by  which  the 
bold  Norman  raised  that  army  which  won  for  him  England,  and 
the  means  by  which  he  held  at  bay  Cedrie  the  Saxon  until  Cedrie 
had  yielded  his  dream  of  freedom  and  independence  and  the  restora- 
tion of  the  Saxon  regal  line,  the  Saxon  language  and  the  Saxon 
law. 

He  held  England  by  this  grasp  of  conquest  until  the  Norman 
had  mixed  with  the  Saxon  blood  and  the  Norman  tongue  was  fa- 
miliar to  the  Saxon  ear,  and  Norman  and  Saxon  law  was  alike  ad- 
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ministered  to  the  blended  people,  and  until  the  glories  of  Norman 
rule  had  driven  out  of  the  Saxon  mind  the  memory  of  Edward  the 
Confessor. 

It  took  centuries  to  develop  the  system,  and  it  was  in  its  best 
condition  when  William  invaded  England  in  1066.  He  added 
vastly  to  its  efficiency  by  requiring  homage  to  be  done  directly  to 
him  by  all  sub*tenants.  And  the  oath  of  fealty  to  be  direct  to  him 
as  the  lord  paramount,  while  on  the  continent  this  homage  or  this 
fealty  was  rendered  to  the  immediate  lord  from  whom  the  tenant 
held;  thereby  sweeping  the  barons  from  between  the  sovereign  and 
the  vassals,  and  thus  strengthening  the  central  power,  and  thus 
also  removing  the  opportunity  for  the  strong  men  of  his  following 
to  establish  a  power  dangerous  to  his  own,  which  caused  so  much 
confusion  and  bloodshed  and  inefficiency  of  government  on  the  con- 
tinent. 

Much  as  I  should  delight  to  dwell  on  this  period  in  the  evolution 
of  our  law  and  of  our  race,  and  give  some  rein  to  fancy,  and  recall 
the  many  sweet  stories  that  Sir  Walter  has  told  of  the  Black 
Prince,  and  him  of  the  Lion  Heart,  of  the  Black  Forest  and  the 
Bloody  Moor,  of  Rowena  and  Rebecca,  and  Ivanhoe  and  stern  old 
Cedric  the  Saxon. 

And  while  imagination  alone  can  revivify  the  past,  yet  I  am  re- 
minded that  this  gift  has  not  heretofore  been  reckoned  among  the 
most  useful  for  the  profession. 

Its  high  and  irregular  flight  is  clogged  by  the  leaden  rules  of 
the  law,  and  its  fires  are  chilled  by  the  cold  logic  of  reported  cases. 

I  desire  here  only  to  add  that  under  the  feudal  system  the  king 
held  the  land  as  lord  paramount,  and  that  he  gave  it  to  his  chief 
men  who  did  homage  and  returned  men  and  military  service  for  the 
grant,  and  these  in  turn  granted  the  land  to  others  under  them,  upon 
like  conditions.  That  the  highest  and  most  honorable  tenure  by 
which  land  was  held  was  military  service,  that  in  return  for  this 
service  the  lord  not  only  granted  the  use  of  the  land  but  protection 
to  his  tenant.  That  it  was  not  always  convenient  or  desirable  for 
the  vassal  to  follow  his  lord  to  the  wars,  so  he  was  relieved  of  this 
duty,  in  consideration  of  which  the  vassal  furnished  a  substitute  or 
furnished  arms  or  provisions,  and  as  society  advanced  and  there 
came  to  be  a  market  for  the  products  of  the  land,  these  he  sold  and 
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paid  money  in  lieu  of  military  service,  with  which  the  lord  hired 
mercenaries.  This  was  called  <<scatage"  or  <<escaage."  It  was 
the  beginning  of  two  important  modern  institutions,  the  modem 
standing  army  and  the  modern  tenure  between  the  landlord  and  his 
tenant. 

Since  money  was  received  for  knight  service,  socage  tenure  and 
villeinage  and  all  other  tenures  for  service  or  provisions  were 
changed  into  this  tenure,  where  the  rent  or  render  may  be  paid  in 
money,  and  this  is  now  the  usual  return  for  the  use  of  lands  and 
tenements. 

The  feudal  system  was  well  devised  to  defend  by  arms  that  which 
was  obtained  by  arms;  and  probably  better  than  any  institution  that 
could  have  been  devised,  it  was  calculated  to  and  did  hold  a  lawless 
and  savage  world  in  subjedtion  until  the  renaissance  of  law  as  well 
as  of  arts  and  letters  and  manners  could  take  place. 

Both  in  England  and  on  the  continent  it  was  in  force  during  the 
period  when  institutions  were  in  process  of  formation,  and  like  the 
leaves  and  ferns  of  some  early  period  in  the  earth's  history,  which, 
imbedded  on  its  surface  and  in  its  depths,  gave  character  to  and 
marked  the  formation  of  clay  and  rock  and  soil. 

That  it  supplied  a  great  want,  and  did  a  great  work  for  the  first 
five  or  six  centuries  after  the  Gothic  destruction  of  the  western 
empire,  cannot  be  doubted.  It  supplied  all  the  government  that 
mankind  then  had,  it  being  understood  that  the  great  institutions 
of  Rome  then  were  no  more. 

In  England,  when  it  had  forced  from  the  coward  and  tyrant  hand 
of  King  John  that  reiteration  of  the  rights  of  the  English  people, 
known  as  Magna  Charter;  when  it  had  furnished  so  much  of  chiv- 
alry and  prowess  to  those  efforts  to  secure  the  tomb  of  Christ, 
known  as  the  Crusades;  when  it  maintained  the  long,  fierce  strug- 
gle for  succession  to  the  crown,  known  as  the  War  of  the  Roses; 
when  it  had  built  up  the  commons  and  established  trial  by  jury 
and  secured  habeas  corpus  and  checked  the  aggressions  of  preroga- 
tive; when  it  had  fought  the  great  war  for  freedom,  where  Crom- 
well led  his  Ironsides  and  Prince  Rupert  charged  at  the  head  of  his 
Cavaliers,  and  where  the  annointed  head  of  royalty  fell  at  the  block; 
when  it  had  raised  the  character  of  Englishmen  at  home  and  ex- 
tended their  fame  and  power  abroad;  in  a  word,  when  it  had  taken 
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half  savage  England  and  made  of  it  substantially  the  England  of 
to-day,  then  by  the  act  of  12  Charles  II  its  farther  operation  was 
oonoluded.  But  it  had  done  its  great  work,  and  its  ineffaceable  im- 
press is  still  seen  on  the  institutions,  in  the  laws  and  in  the  language 
of  the  laws  in  both  Europe  and  America.  It  alone  developed  that 
chivalry  which  rescued  the  oppressed,  raised  woman  from  her  ser- 
vile condition  and  placed  her  by  the  side  of  man  as  his  equal  and 
companion,  and  as  the  first  object  of  his  solicitude  and  protection, 
and  gave  that  ineffable  charm  to  social  intercourse  and  to  civiliza- 
tion unknown  to  previous  ages  in  the  history  of  mankind. 

It  was,  however,  a  human  institution,  the  product  of  a  rude  peo- 
ple, at  the  beginning  of  a  period  well  named  <<the  dark  ages;"  the 
laws  of  Rome  were  unknown  and  silent  and  unsuited  to  those  dis- 
mal times. 

It  is  not  to  be  exalted  or  even  defended  at  all  points,  but  like  the 
life  of  some  great  man,  is  to  be  estimated  in  its  value  to  his  fellows, 
by  the  difficulties  encountered  and  the  work  actually  performed. 

To  the  student  of  history,  it  will  never  lose  its  interest.  Its  his- 
tory is  the  history  of  all  the  nations  worth  knowing  after  the  fall 
of  Rome  and  until  that  period  which  marked  the  revival  of  arts 
and  letters,  of  morals  and  law,  known  as  the  Renaissance. 

To  the  student  of  law,  it  is  the  key  to  many  rules  and  axioms 
and  institutions. 

To  the  lover  of  romance,  its  life  covers  the  period  when  Arthur, 
who  was  '^rightwise  bom  the  king  of  all  England,"  reigned;  when 
Guinivere  was  <<the  fairest  woman  in  all  the  land;"  when  the 
knights  assembled  at  the  <<  round  table;"  when  in  the  Black  For- 
est Robin  Hood  entertained  the  Black  Enight  of  England;  when 
chivalry  did  homage  to  beauty,  and  when  the  stories  of  Prester 
John,  the  Divining  Rod  and  the  Seven  Sleepers,  and  other  curious 
legends  of  men  and  sprites  and  fairies,  were  a  part  of  the  life  of 
the  people. 

To  the  lover  of  religion,  it  protected  the  church  and  furnished 
that  valor  which  was  aroused  at  the  call  of  Peter  the  Hermit,  and 
fought  those  wars  which  have  been  the  wonder  of  all  subsequent 
ages. 

To  us  as  a  people,  its  body  is  embalmed  in  our  institutions  and 
can  never  be  buried  out  of  sight,  and  wherever  the  common  law 
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has  a  place  in  the  jarisprndence  of  a  people,  there  will  a  knowledge 
of  the  feudal  system  be  a  neoessary  part  of  the  equipment  of  the 
lawyer  and  statesman. 

Though  never  in  full  rigor  in  the  United  States,  yet  Chief  Jus- 
tice Tilghman  thus  speaks  of  it:  <<  These  principles  are  so  inter- 
woven with  every  part  of  our  jurisprudence  that  to  attempt  to 
eradicate  them  would  be  to  destroy  the  whole.  They  are  massy 
stones  worked  into  the  foundation  of  our  legal  edifice.''  {Dun- 
woodie  V.  Bead^  3  Serg.  &  R.  447.) 

Though  lands  in  the  United  States  are  held  by  allodial  tenure, 
there  are  three  points  where  the  feudal  system  is  a  vital  force  with 
us:  (1)  The  citizen  owner  owes  fealty  to  the  government,  which 
occupies  the  relation  as  to  him  which  the  lord  paramount  occupied 
as  to  the  feudal  tenant;  (2)  all  land  is  subject  to  escheat;  and  (3) 
it  may  be  taken  at  any  time  for  the  public  use  under  eminent  do- 
main. 

In  the  United  States  all  lands  were  held  by  the  government, 
which  took  the  place  of  the  lord  paramount,  and  all  land  titles  are 
to  be  deduced  from  the  British  crown  or  the  ante-revolutionary 
governments,  and  since  the  independence  of  the  UnitecT  States  from 
the  federal  or  state  government. 

In  the  limited  time  to  treat  a  subject  before  this  Association,  the 
writer  foresaw  that  it  would  be  idle  to  attempt  a  sketch  even  of  the 
general  law  of  this  subject. 

It  is  learning  familiar  to  the  profession,  and  there  is  nothing 
very  new  or  pronounced  in  its  recent  evolution.  He  has  concluded 
it  would  serve  a  better  purpose  to  devote  the  remainder  of  his  paper 
to  a  consideration  of  the  law  in  our  own  state  and  territory. 

STATUTB   LAW   IN   THB   TKBRITORY. 

The  first  legislature  of  the  territory  gave  us  the  forcible  entry 
and  detainer  act,  which  was  continued  in  force  during  the  territo- 
rial existence. 

It  provided  for  a  proceeding  before  a  justice  of  the  peace  for 
possession  where  the  landlord  set  out  his  right  by  affidavit, 
whereupon  the  justice  issued  his  notice  to  the  tenant  to  appear 
within  time  to  be  fixed  by  the  justice,  either  party  might  demand 
a  jury,  and  six  men  were  summoned,  and  the  jury  of  six  determined 
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the  issae  of  guilty  or  not  guilty,  of  the  forcible  entry  or  detainer 
complained  of. 

If  guilty,  the  justice  issued  his  writ  of  restitution  and  the  plaint- 
iff was  put  into  possession;  if  rent  was  due,  the  amount  might  be 
adjudged  and  collected  in  that  proceeding. 

Attention  of  the  pioneer  lawyers  of  the  territory,  that  they  may. 
throw  any  light  on  the  subject,  is  called  to  the  fact  that  this  and 
other  laws  seemed  to  have  been  re^nacted  again  and  again  by  sub- 
sequent legislatures  without  change;  at  least,  they  appear  as  new 
laws  in  various  volumes  of  territorial  statutes.  For  instance,  the 
forcible  entry  and  detainer  law  appears  in  the  acts  of  1864-55,  in 
1859  and  again  in  1861-62,  and  so  on,  always  appearing  as  a  new 
act  passed  at  the  last  session  of  the  legislature. 

The  legislature  of  1865-66,  Acts  1865-66,  page  78,  passed  an  act 
under  title  landlord  and  tenant,  the  declared  purpose  of  which  was 
to  secure  landlords  a  means  to  regain  possession  of  premises  where 
tenants  fail  to  pay  the  rent,  and  was  not  intended  to  interfere  with 
ejectment,  forcible  entry  and  detainer. 

The  landlord  must  make  affidavit  before  a  justice  of  the  peace 
describing  property,  terms  of  lease  or  circumstances  of  the  occu- 
pancy, amount  due,  and  that  there  is  not  property  subject  to  exe- 
cution on  the  premises  sufficient  to  pay  the  rent  in  arrear. 

The  proceeding  was  to  be  before  the  justice  without  a  jury,  and 
if  the  judgment  was  for  the  plaintiff,  a  writ  of  possession  was  to 
issue  for  the  premises  forthwith  to  be  delivered  to  the  plaintiff,  but 
if  the  tenant,  before  the  writ  was  executed,  should  pay  the  rent 
and  the  costs,  that  should  render  the  writ  of  no  effect.  The  justice 
of  the  peace  could  not  act  if  the  title  was  involved. 

This  act  was  approved  the  16th  of  January,  1866,  was  the  first 
act  under  the  title  landlord  and  tenant,  was  a  departure  from  the 
forcible  entry  and  detainer  act  in  that  it  eliminated  the  jury,  seems 
not  to  have  been  satisfactory  to  the  old  settler,  and  was  repealed  at 
the  next  session  of  the  legislature,  t.  6.,  1866-67,  4  Laws  of  Wash- 
ington, page  100. 

The  same  legislature  of  1866-67  passed  the  landlord  and  tenant 

act.  Laws  of  Washington,  vol.  4,  page  100:  (1)  Abolishing  tenancy 

from  year  to  year.     ( 2 )  That  tenancy  for  an  indefinite  time  with 

monthly  or  periodic  rent  reserved  shall  be  construed  to  be  tenancy 
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from  month  to  month  or  from  period  to  period,  and  may  be  ter- 
minated by  written  notice  of  thirty  days  given  by  either  party  to 
the  other.  ( 3 )  That  the  tenancy  shall  be  terminated  at  the  end  of 
the  time  specified  in  the  lease.  (  4 )  That  if  the  rent  is  not  paid  by 
ten  days'  notice,  the  tenancy  shall  be  forfeited,  provided,  the  rent 
shall  not  be  paid  within  the  ten  days  the  notice  has  to  run.  (5) 
That  he  is  a  tenant  by  sufferance  who  gets  possession  without  the 
consent  of  the  owner,  that  he  shall  pay  a  reasonable  rent,  and  must 
surrender  on  demand,  which  demand  terminates  the  tenancy.  ( 6  ) 
When  the  tenant  fails  or  refuses  to  surrender  at  the  termination  of 
the  tenancy,  either  by  the  termination  of  the  lease,  or  by  forfeiture, 
the  landlord  may  proceed  by  forcible  entry  and  detainer  to  recover 
possession,  and  may  therein  recover  rent. 

This  law  has  since  been  continued  in  force  and  is  now  to  be 
found  in  sections  2792  to  2801,  both  inclusive.  Second  Code  of 
Washington. 

Section  550,  Second  Code  of  Washington,  which  was  a  part  of 
the  Laws  of  1881,  provides  that  where  the  tenant  on  agricultural 
lands  holds  over  for  more  than  sixty  days  after  the  expiration  of 
the  lease,  he  is  to  be  held  for  another  year,  presumably  on  the  same 
termsy  after  the  sixty  days  have  run,  neither  party  can  take  advan- 
tage of  the  previous  termination  of  the  lease  according  to  its  terms. 

In  other  words,  the  statute  raises  the  conclusive  presumption 
against  both  the  parties,  that  there  has  been  a  re-leasing  for  another 
year  according  to  the  terms  of  the  previous  lease. 

This  is  understood  to  be  the  construction  the  best  courts  have 
given  to  these  acts  of  the  parties. 

Nothing  has  been  found  in  our  local  law  to  indicate  that  the 
common  law  remedy  of  distress  was  ever  in  force  in  this  state  or 
territory,  save  that  the  act  on  landlord  and  tenant  passed  by  the 
legislature  of  1865-66,  and  cited  suproy  authorized  the  landlord  to 
invoke  the  remedy  therein  provided  only  when  there  was  not  prop- 
erty on  the  premises  sufficient  to  pay  the  rent.  The  deduction  is 
a  fair  one,  that  where  there  was  such  property  on  the  premises, 
then  the  landlord  was  remitted  to  his  remedy  at  common  law. 

The  foregoing  summarizes  the  statute  law  during  the  territory. 
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THE  STATUTE  LAW  UNDER  THE  STATE. 

It  has  been  understood,  and  the  constitutional  purpose  evidently 
was,  to  take  from  the  justices  of  the  peace  and  confer  on  the  supe- 
rior courts  jurisdiction  to  hear  all  actions  which  involved  the  pos- 
session of  real  estate.  Sec.  6,  art.  4,  Constitution  of  the  State  of 
Washington  and  since  its  adoption  all  actions  by  landlords  for  re- 
covering possession  of  leased  premises  have  been  prosecuted  in  the 
superior  court. 

The  act  of  March  7,  1891,  beginning  at  sec.  547,  Second  Code, 
was  intended  to  give  effect  to  this  provision  of  the  constitution  and 
to  cover  the  whole  field  of  possessory  difficulty  between  landlord 
and  tenant. 

Some  of  the  provisions  of  this  act  are  unusual,  t.  6.,  by  sec.  556 
the  plaintiff,  when  he  commences  the  action  or  later,  may  apply  to 
the  judge  of  the  court  for  a  writ  of  restitution  restoring  to  the 
plaintiff  the  property  in  question,  and  the  judge  shall  order  it  to 
issue.  The  only  restriction  here  is,  that  if  the  writ  is  applied  for 
before  judgment  in  favor  of  plaintiff,  plaintiff  must  execute  a  bond 
to  the  defendant  to  be  approved  by  the  clerk,  and  conditioned  that 
plaintiff  will  prosecute  the  action  and  pay  costs  and  damages  sus- 
tained by  defendant  if  the  writ  was  wrongfully  sued  out.  No 
showing  is  required  to  be  made,  and  no  discretion  is  vested  in  the 
judge;  he  shall  order  the  writ  to  issue  and  if  the  plaintiff  satisfies 
the  clerk  about  the  bond,  it  nrnat  issue. 

But  the  next  section,  557,  was  intended  to  appear  to  have  been 
framed  to  protect  the  tenant.  It  directs  the  sheriff  forthwith  to 
serve  the  defendant  with  a  copy  of  the  writ,  but  not  to  execute  the 
writ  for  three  days  thereafter,  within  which  time  the  defendant 
may  execute  to  plaintiff  a  bond  to  the  satisfaction  of  the  clerk,  con- 
ditioned to  pay  plaintiff  what  plaintiff  may  recover  for  the  use  of 
the  premises  or  any  rent  due,  together  with  all  damages  that 
plaintiff  may  sustain  by  rea^son  of  defendant'^  s  holding  said  premises^ 
and  the  costs  of  the  action. 

The  plaintiff,  his  agent  or  attorneys,  shall  have  notice  where  and 
when  the  court  will  fix  the  amount  of  the  defendant's  bond,  and 
shall  have  notice  and  a  reasonable  opportunity  to  examine  into  the 
qualifications  and  sufficiency  of  the  sureties  on  defendant's  bond, 
before  the  bond  shall  be  approved  by  the  clerk. 
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It  will  be  observed  that  there  is  no  provision  for  notice  to  de- 
fendant of  the  time  and  place  when  plaintiff  will  apply  for  his 
writ  and  when  the  court  will  fix  the  amoant  of  the  plaintiff's  bond, 
nor  for  notice  to  defendant  and  for  reasonable  opportunity  to  de- 
fendant for  the  purpose  of  examining  the  sureties  on  the  plaintiff's 
bond  before  the  bond  shall  be  approved  by  the  clerk.  In  other 
wordSy  the  plaintiff  and  his  attorney  may  personally  and  privately 
interview  the  judge,  who  must  act  under  a  mandatory  statute  to  fix 
the  amount  of  the  bond  and  direct  the  writ  to  issue  which  is  to  de- 
prive the  defendant  of  his  home  or  place  of  business  or  both.  But 
should  the  defendant  wish  to  give  a  bond  to  retain  possession,  he 
finds  himself  hampered  with  all  the  obstructions  that  legal  in- 
genuity could  devise.  The  law  says  to  him,  <«yes,  you  may  give 
bond  and  keep  possession,  but  it  has  got  to  be  conditioned  inter 
cUia^  that  you  will  pay  all  damages  plaintiff  may  sustain  by  reason 
of  your  occupancy,  be  that  occupancy  right  or  wrong — it  does  not 
say  wrongful  occupancy.  And  you  shall  give  plaintiff  or  his  agents 
or  attorneys  notice  of  the  time  and  place  when  you  will  apply  to 
the  judge  to  fix  the  amount  of  the  bond,  that  they  may  be  present 
and  insist  on  its  being  placed  at  the  highest  figure,  and  you  shall 
give  them  notice  and  a  reasonable  opportunity  when  they  may  be 
present  and  publicly  examine  your  sureties  as  to  their  private  af- 
fairs, and  alarm  and  deter  them  from  going  on  such  a  bond."  And 
all  of  this  to  hold  possession  of  property  to  the  possession  of  which 
he  may  have  the  most  absolute  right. 

If  the  writer  has  not  totally  misapprehended  these  provisions, 
they  are  the  subject  of  the  righteous  indignation  of  a  profession 
which  has  been  at  all  times  in  its  history  the  fearless  champion  of 
justice  and  the  friend  of  the  oppressed. 

It  is  not  only  among  the  probabilities,  but  must  often  happen  so, 
that  before  the  tenant  can  protect  his  rights  under  this  law  his 
credit  is  gone,  his  business  destroyed,  his  family  and  effects  are  in 
the  public  highway.  And  yet  the  defendant  has  been  convicted  of 
no  wrong,  has  had  no  day  in  court.  The  subject  matter  of  the  lit- 
igation has  been  wrested  from  him  and  given  to  his  adversary  with- 
out a  judgment  of  the  court  that  he  was  entitled  to  it,  and  when  a 
hearing  may  easily  and  clearly  establish  the  wickedness  and  oppres- 
sion of  his  opponent's  conduct. 
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These  provisions  were  early  before  the  writer  in  the  superior 
court,  where  he  sustained  the  constitutional  objections  to  them, 
that  they  deprive  the  defendant  of  his  property  without  due  process 
of  law.  Sec.  3,  article  1,  State  Constitution.  That  defendant  had 
no  day  in  court  or  opportunity  to  be  heard  in  defense  of  his  prop- 
erty, and  that  there  was  no  process  of  law;  and  that  it  was  class 
legislation.    Sec.  12,  article  1,  ih. 

He  has  continued  so  to  hold  whenever  the  matter  has  been  be- 
fore him,  always  refusing  the  writ  before  judgment,  and  shall  so 
continue  unless  our  supreme  court  shall  otherwise  direct. 

Sec.  564,  ib.y  provides  that  if  unlawful  detainer  be  after  default 
in  the  payment  of  rent,  that  the  amount  of  rent  due  shall  be  found 
and  judgment  shall  be  rendered  against  defendant  for  twice  the 
amount  of  the  damages  assessed  and  rent  found  due. 

The  writer  has  not  been  able  to  perceive  why  a  tenant's  inability 
to  pay  should  be  cause  for  taking  his  debt  out  of  the  class  of  ordi- 
nary debts  and  aggravating  his  default  into  a  crime,  for  which, 
after  charging  him  with  debt,  interest  and  costs,  that  the  law  should 
seize  also  what  is  left  of  his  property  and  deprive  him,  in  addition, 
of  an  amount  equal  to  the  damages  and  debt. 

This  statute  follows  the  two  English  statutes  of  4th  and  11th 
George  II,  which  Chancellor  Kent  says,  though  reSnacted  in  New 
York,  have  not  been  generally  adopted  in  this  country,  and  the 
English  courts  have  held  that  they  were  only  to  be  applied  as  a 
penalty  for  contumacy  or  fraud  on  the  part  of  the  tenant,  and  not 
to  cases  where  he  maintains  possession  bona  fide  or  on  fair  grounds 
of  defense. 

So  it  would  appear  that  where  the  tenant  was  in  default  of  rent, 
the  lease  being  unexpired  and  where  he  had  reasonable  expectation 
of  paying,  and  where  to  put  him  in  default  as  to  possession  a  for- 
feiture must  be  declared,  that  an  application  of  the  statute  is  harsh 
and  unusual. 

The  English  ancestors  of  our  statute  seem  to  put  this  penalty  on 
a  tenant  holding  over  after  the  term  expired.  But  it  is  submitted 
that  this  provision  of  our  statute  and  that  relating  to  restitution  be- 
fore judgment  for  plaintiff  should  be  repealed. 

And  generally  upon  the  subject  of  the  landlord's  remedies  for 
recovery  of  possession,  it  is  submitted  that  our  experience  has  jus- 
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tified  the  old  remedy  where  he  might  complain  to  a  justice  of  the 
peace  and  have  a  speedy  trial,  generally  af teri  three  days'  notice, 
where  the  only  issue  that  could  be  was  guilty  or  not  guilty  of  the 
detainer  complained  of. 

The  action  in  the  superior  court  is  unjust  to  the  landlord  really 
entitled  to  possession,  in  that  it  is  expensive,  involved  and  delayf  ul. 
The  remedy  is  not  plain,  speedy  and  adequate. 

But  the  act  referred  to  was  passed  by  the  legislature  of  1891, 
and  at  that  time,  ever  since  the  territorial  legislature  of  1854-5,  we 
have  had  on  our  statute  books  a  forcible  entry  and  detainer  act, 
which  secured  to  the  landlord  the  writ  of  restitution  after  judgment 
in  his  favor  that  he  was  entitled  to  the  premises,  and  which  for- 
feited the  lease  and  entitled  the  landlord  to  possession  in  case  of 
the  non-payment  of  the  rent;  so  that  the  legislature  was  not  with- 
out most  approved  statutes  when  it  came  to  put  the  constitutional 
provision  into  effect. 

It  is  believed  there  is  no  other  material  change  in  the  statute  law 
of  this  subject  since  we  became  a  state. 

THE   STATUS    OF    OUR   CASE-LAW. 

The  status  of  our  law  as  shown  by  the  adjudged  cases,  chrono- 
logically and  otherwise,  is  about  as  follows: 

There  are  but  two  cases  purporting  to  be  on  this  subject  in  the 
territorial  reports,  covering  the  period  from  1854  to  1889,  both 
years  inclusive. 

The  first  which  purports  to  be  on  our  subject  was  JBluniberg  v. 
McNeaTy  1  Wash.,  page  141,  decided  in  1861  by  the  supreme  court, 
then  consisting  of  Hewitt,  C.  J.,  and  Oliphant  and  Wyche,  associ- 
ate justices.     The  opinion  was  delivered  by  Oliphant,  J. 

The  action  was  for  wharfage,  wharf  being  in  the  possession  of 
plaintiffs  under  color  of  title.  Defense  was  want  of  title  in 
plaintiff. 

The  court  quotes  the  maxim  that  possession  constitutes  sufficient 
title  against  every  person  not  having  a  better  title. 

The  court  found  that  defendant  had  used  the  wharf  of  which  the 
plaintiffs  h^  possession  under  color  of  title,  and  held  that  defend- 
ant must  pay  for  it,  and  could  not  be  relieved  by  setting  up  de- 
fective title. 
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Though  this  is  put  down  as  a  case  of  landlord  and  tenant,  the 
writer  cannot  agree  with  the  learned  reporter  that  it  is  such  a  case. 

Wharfage  is  a  charge  for  landing  goods  at  a  wharf,  and  is  want- 
ing in  aH  the  essential  features  of  a  tenancy. 

The  next  case,  really  the  first  and  only  case  where  action  was 
between  landlord  and  tenant,  is  reported  in  the  2d  W.  T.  165,  and 
is  HacUan  v.  Ott. 

Here  the  only  question  of  the  law  of  landlord  and  tenant  decided 
was  that  when  a  lease  contains  covenants  for  the  tenant  to  make  all 
necessary  repairs,  damages  by  elements  excepted,  and  the  buildings 
are  destroyed  by  fire  before  the  expiration  of  the  lease,  the  landlord 
must  rebuild. 

The  case  was  decided  below  on  motion  for  judgment  on  com- 
plaint and  answer,  and  this  was  the  supreme  court's  construction 
of  the  covenants  for  repair  as  they  appeared  in  the  complaint. 
Opinion  by  Wingard,  J.  Counsel  for  plaintiff  in  error  was  Mr.  P. 
P.  Carroll  and  Mr.  C.  H.  Hanford,  now  United  States  district 
judge.  Messrs.  Judson  Js  Israel  appeared  for  the  defendant  in  er- 
ror. It  was  a  Thurston  county  case,  the  property  being  in  Olym- 
pia. 

The  decision  was  rendered  in  July,  1883,  twenty-nine  years  after 
the  organization  of  the  courts  here,  and  is  evidence,  inter  aliay  that 
the  leasing  of  land  and  tenements  was  not  of  frequent  occurrence 
during  the  early  pioneer  life  of  the  territory. 

There  is  no  case  in  volume  3  of  the  territorial  reports,  and  no 
other  case  of  landlord  and  tenant  appeared  before  our  territorial 
supreme  court,  Hddlan  v.  Ott  being  the  only  case  during  our  thirty- 
five  years  of  life  as  a  territory. 

CASE-LAW   UNDER   THE   STATE. 

The  greater  frequency  of  this  class  of  cases  in  our  state  reports, 
which  began  January,  1890,  suggests  to  the  mind  the  settlement  of 
the  state  and  the  growth  of  towns  and  cities,  the  development  of 
trade  and  manufactures,  and  a  trancient  population  for  whom  lodg- 
ment and  homes  and  places  of  business  were  in  demand. 

The  case  first  reported.  Meeker  v.  OardeUa^  1  W.  St.  142,  as  a 
landlord  and  tenant  case,  is  not  such  a  case  at  all. 

Anders,  C.  J.,  delivering  the  opinion  of  the  court,  says:  <<The 
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present  action  was  brought  to  recover  damages  for  the  wrongful 
withholding  and  for  the  use  and  occupation  of  the  land  and  prem- 
ises during  the  pendency  of  the  former  case  in  the  supreme  court, 
and  for  conversion  of  certain  hop  poles  claimed  by  appellees;  and 
the  opinion  is  devoted  to  the  consideration  of  the  measure  of  dam- 
ages for  use  and  occupation,  admissibility  of  evidence  and  practice 
questions." 

There  is  no  statement  of  facts,  and  one  cannot  tell  how  the  ap- 
pellant came  into  possession  of  the  land,  but  there  is  absolutely 
nothing  to  show  any  relation  of  landlord  and  tenant. 

McQlavfiin  v.  Holmauy  1  W.  St.  239,  decided  May,  1890,  our  su- 
preme court  held  that  a  lease  invalid  for  want  of  seals,  but  under 
which  the  tenant  was  in  possession,  had  expended  several  hundred 
dollars  for  improvements,  had  paid  rent  to  his  lessor,  who  after- 
wards sold  the  premises,  the  vendee  having  full  knowledge  of  the 
status  of  the  tenant's  claim,  that  the  lower  court  was  in  error  in 
refusing  to  allow  the  tenant  to  prove  these  facts  as  defense  to  an 
action  by  the  vendee  to  dispossess  him. 

The  wonder  is  that  the  lower  court  could  have  supposed  that  it 
might  exclude  such  evidence.  The  action  was  from  Spokane 
county.     Judge  Scott  delivered  the  opinion  in  May,  1890. 

This  is  the  first  case  under  our  subject  in  the  state  reports. 
Petty  grove  v.  JRothschildj  2  W.,  p.  6,  seems  to  have  been  an  action 
of  forcible  entry  and  detainer  upon  the  ground  that  the  tenant  bad 
forfeited  his  lease  by  making  alterations  in  the  building,  contrary 
to  the  terms  of  the  lease,  which  alterations  the  plaintiff  alleged  to 
have  been  waste.  The  tenant  answered  that  plaintiff  was  aware  of 
the  alterations  at  the  time  made,  and  plaintiff  consented  to  receive 
accruing  rent  under  the  lease  without  notifying  him  that  a  forfeit- 
ure would  be  claimed,  and  that  his  conduct  was  a  waiver  of  any 
right  to  claim  forfeiture. 

This  matter  was  stricken  from  the  answer  by  the  lower  court, 
and  was  reversed  on  appeal,  Scott,  J.,  delivering  the  opinion,  Feb- 
ruary, 1891.  This  action  was  from  Jefferson  county.  SchuUe  v. 
Scheringy  ib.  127,  is  a  case  very  similar  to  McGlauflin  v,  Hohnany 
supra,  and  which  the  supreme  court  very  properly  held  fell  within 
its  doctrine. 

In  this  case  the  tenant  sued  for  special  performance  of  defective 
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lease,  and  for  injunctive  process  to  prevent  a  vendee  of  his  land- 
lord from  dispossessing  him. 

The  lower  court  sustained  a  general  demurrer  to  the  complaint^ 
and  the  supreme  court  reversed  that  action. 

This  case  was  from  Pierce  county.  Judge  Scott  delivered  the 
opinion,  February,  1891. 

Jialph  V.  ZomeTy  3  W.,  p.  401,  is  a  construction  by  the  supreme 
court — (1)  Of  §2066,  Code  1881,  which  provides  how  a  landlord 
may  terminate  a  tenancy  for  non-payment  of  rent;  and  (2)  of  §  548 
ib.y  which  provides  how  a  tenant  may  save  himself  from  forfeiture 
and  eviction  by  payment  before  judgment  of  the  arrears  of  the  rent, 
interest  and  costs  of  action;  ( 8  )  that  where  the  tenant  remains  in 
'  possession  and  pays  rent,  he  cannot  claim  that  he  has  been  evicted 
by  the  acts  of  the  landlord;  (4)  and  further  that  in  action  of  un- 
lawful detainer,  the  tenant  cannot  counterclaim  for  damages  for 
loss  of  business,  depreciation  of  the  value  of  furniture  to  be  used 
on  demised  premises  and  for  repairs  alleged  to  be  the  results  of  the 
landlord's  acts.  Opinion  by  Anders,  C.  J.,  in  December,  1891. 
Action  is  from  Pierce  county. 

Johnson  V,  The  Tacoma  Cedar  lAimber  Co.^  ib.  722,  is  not  a  case 

'  of  landlord  and  tenant,  though  put  down  as  such.     It  is  an  action 

for  personal  injury,  and  the  chief  question  of  fact  was  by  whom 

was  the  plaintiff  employed.     There  is  no  question  of  landlord  and 

tenant  involved. 

The  action  was  reversed  for  an  erroneous  instruction  as  to 
whether  the  relation  of  master  and  servant  existed  between  plaint- 
iff and  defendant  at  the  time  of  the  injury  complained  of. 

In  Isaacs  v.  HoUandy  4  W.  54,  the  supreme  court  decided  that, 
where  the  husband  leases  community  land,  the  tenant  not  knowing 
the  character  of  the  land,  tenant  can  only  avoid  performance  of  the 
terms  of  the  lease  by  first  demanding  a  valid  lease  and  by  surren- 
dering premises  in  case  of  refusal. 

Judgment  reversed  because  of  demurrer  sustained  to  the  answer 
of  tenants  alleging  that  both  parties  conceded  the  lease  was  void, 
premises  surrendered;  that  new  agreement  for  rent  was  made  be- 
tween landlord  and  tenant,  under  which  defendants  reentered. 
Opinion  by  Scott,  J.,  March,  1892.     Action  from  Pierce  county. 

Hall  V.  Wittmry  ib.j  p.  644,  decided  that  lessee  of  tide  lands  from 
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person  in  possession  cannot  dispute  title  of  lessor;  no  proof  of  title 
is  necessary,  becaose  the  tenant  has  accepted  possession  nnder  his 
lease  and  is  estopped,  and  that  where  the  prayer  of  the  complaint 
is  for  stipulated  rent,  the  court  cannot  adjudge  twice  that  sum. 
The  statute  is  directory  only  and  the  prayer  must  govern  the  re- 
covery. Decided  1892,  July.  Action  from  King  county.  Opinion 
by  Stiles,  J. 

CoUins  V.  HaMy  6  W.  367,  decided  that  in  action  to  recover  rent 
where  the  tenant  by  answer  denied  the  landlord's  possession,  that 
2k  prima  facie  case  is  made  by  introduction  of  the  lease,  in  the  ab- 
sence of  proof,  the  presumption  being  that  when  executed  the  lease 
was  valid  and  binding  on  all  parties;  that  the  burden  of  showing 
facts  which  avoided  its  effect  was  upon  the  defendants,  and  no  proof 
having  been  offered  by  defendants,  judgment  for  plaintiff  was  sus- 
tained. The  court  here  decided  that  this  case  substantially  de- 
pended on  the  doctrine  of  HaU  v.  WUbuVy  suprOj  and  this  is  an  ap- 
proval of  that  case.  December,  1892.  Opinion  by  Hoyt,  J.,  a 
King  county  action. 

Moderick  v.  Swansoriy  6  W.  222,  decides  that  where  the  tenant 
was  in  possession  under  a  written  lease,  a  purchaser  of  the  land 
with  full  knowledge  thereof  cannot  maintain  ejectment  or  unlawful 
detainer  on  the  ground  that  only  a  portion  of  the  agreement  had 
been  reduced  to  writing,  and  that  the  tenant  refused  to  accept  from 
the  purchaser  a  new  lease  containing  the  alleged  omission.  Proper 
remedy  is  a  proceeding  to  correct  the  alleged  mistake.  1898,  April, 
Mason  county,  Stiles,  J.,  and  seems  to  be  the  only  case  in  the  books 
where  farming  land  was  the  subject  matter  of  the  controversy. 

Seattle  v.  Oavanaugh  was  a  tide  flats  case  where  the  supreme 
court  held  that  a  verdict  of  jury  for  defendant  in  action  for  unlaw- 
ful detainer,  will  not  be  disturbed  where  the  relation  of  landlord 
and  tenant  is  not  clearly  established  by  the  evidence.  1893,  May. 
Opinion  by  Stiles,  J.     King  county  case. 

JParter  v.  TuU^  6  Wash.  408,  estoblishes  the  doetrine  that  where 
a  building  occupied  by  a  tenant  for  which  rent  is  payable  monthly 
in  advance,  is  destroyed  by  fire,  tenant  may  recover  money  for  the 
portion  of  the  month  remaining  after  the  destruction  of  the  de- 
mised premises.  This  was  a  Spokane  case  and  was  part  of  much 
similar  litigation  which  resulted  from  our  fire  of  August  4,  1889. 
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The  writer  did  not  preside  in  this  trial  below,  but  it  occurred  to 
him  always  in  considering  this  opinion,  that  the  supreme  court 
thought  the  landlord  had  got  what  some  of  our  people  never  tire  of 
talking  about,  viz.,  <<the  unearned  increment,"  whatever  that  is, 
and  the  supreme  court  evidently  thought  he  ought  not  to  have  it, 
and  so  gave  it  to  the  other  fellow. 

The  writer  justified  the  conclusion  of  his  learned  associate  who 
decided  the  case  in  the  lower  court  on  the  ground  —  ( 1 )  That  the 
contract  was  executed  between  the  parties,  and  that  all  the  advan- 
tages which  went  to  either  party  under  the  contract,  must  be  held 
to  have  been  intended  by  the  parties  to  the  contract;  the  landlord 
had  one  such  advantage;  (2)  that  the  contract  for  the  payment  of 
rent  on  the  first  day  of  each  month  in  advance  is  an  agreement  for 
the  payment  of  an  entire  sum;  it  is  an  entire  contract,  and,  under 
the  doctrine  of  the  entirety  of  contracts  must  be  sustained,  and 
there  is  no  law  till  Porter  v.  TuU^  and  no  agreement  for  apportion- 
ing the  rent  earned  and  unearned. 

In  the  very  next  case  of  Carraher  v.BeUy  1  W.  81,  the  supreme 
court  says  of  such  a  contract  that  the  rent  fell  due  in  installments  and 
the  respondents  are  entitled  to  each  as  it  became  due:  <<£ach  was 
a  separcUey  severed  and  distinct  claim,  upon  which  a  forfeiture  could 
be  founded  for  failure  to  pay."  And  it  may  be  added,  for  the  non- 
payment of  each,  or  any  installment^  an  action  might  have  been 
maintained. 

But  some  one  has  said  that  a  dissenting  opinion  is  but  a  howl 
from  out  the  darkness  of  adjudged  cases,  and  so  that  performance 
will  not  be  attempted  here.  May,  1893.  Opinion  by  Dunbar,  C. 
J.     Spokane  county  action. 

Carraher  v.  BeU^  supra^  decided  that  a  landlord  does  not  waive 
claim  to  forfeit  a  lease  by  collecting  rents  from  sub-tenants  after 
notice  to  his  tenant  to  vacate,  and  applying  collections  to  the  pay- 
ment of  the  installments  of  rent  which  fell  due  prior  to  that  on 
which  forfeiture  is  claimed.  That  is,  he  may  collect  the  rents  and 
apply  them  to  installments  which  first  became  due  and  unpaid  and 
claim  forfeiture  for  subsequently  maturing  installments.  In  this 
case  the  landlord  collected  the  rents  under  a  stipulation.  1803. 
Opinion  by  Scott,  J.     King  county  action. 

Tryon  v.  Davis,  8  Wash.  106,  holds  to  the  doctrine  already  es- 
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tablished  by  oar  sapreme  court,  that  before  a  tenant  of  community 
property  can  abandon  his  defective  lease  he  must  demand  a  good 
lease  from  the  landlord,  and  give  him  an  opportunity  to  furnish  it 
And  that  in  an  action  to  recover  rent  under  a  lease,  proof  of  lessor's 
ownership  is  unnecessary.  1894,  January.  Opinion  by  Dunbar, 
C.  J.     Spokane  county  action. 

McLennan  v.  Orant,  8  W.  603,  holds — ( 1 )  That  where  one  vol- 
untarily dispossesses  himself  of  the  premises  and  another  assumes 
possession  from  him  for  any  determinate  period,  there  is  a  tenancy 
whether  the  words  appear  to  be  a  license,  a  covenant  or  an  express 
agreement. 

(  2 )  That  where  possession  was  taken  under  a  lease,  neither  the 
tenant  nor  his  assigns  can  rejpudiate  the  lease  because  of  uncer- 
tainty of  description  of  the  demised  premises. 

( 3  )  That  the  assignee  or  purchaser  of  a  tenant  of  his  entire  in- 
terest takes  as  under  an  assignment,  no  matter  what  the  form  of 
the  instrument,  and  becomes  tenant  of  the  lessor,  notwithstanding 
he  may  have  had  no  notice  that  his  grantor  only  held  a  leasehold 
interest. 

( 4 )  A  lease  having  been  established,  that  it  was  error  to  allow 
evidence  that  before  the  expiration  of  the  term  the  lessor  made  no 
claim  to  the  premises.  He  had  no  right  to  the  premises  till  the 
term  expired.  1804,  April.  Anders,  J.  Clallam  county.  (Prop- 
erty in  Port  Angeles.) 

Nbyes  v.  Longhead^  9  W.  325,  is  really  not  a  case  deciding  any- 
thing on  the  law  of  landlord  and  tenant,  it  was  an  action  on  a  bond 
for  the  payment  of  rent.  It  is  rather  a  practice  case,  and  construes 
the  contract  between  parties  as  to  the  time  when  the  lease  began. 
June,  1894.     King  county  case.     Opinion  by  Hoyt,  J. 

JRiLcker  v,  8tudebaJcer^  10  W.  386,  is  put  down  as  a  case  of  land- 
lord and  tenant,  but  is  not.  The  action  was  to  enforce  payment  of 
rent  alleged  to  be  due  plaintiff  from  defendant.  The  only  thing 
decided  is  that  there  never  was  any  lease  or  any  relation  of  landlord 
and  tenant  between  the  parties,  and  hence  the  trial  court  should 
have  non- suited  the  plaintiff;  and  the  judgment  was  reyersed  and 
the  court  below  directed  to  dismiss  plaintiff's  action.  1894,  De- 
cember.    Snohomish  county  action.     Opinion  by  Stiles  J. 
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TihhaJh  v.  Ifflandj  10  W.  451,  decides: 

( 1 )  Practice  question. 

(  2 )  Question  as  to  admissibility  of  eyidence. 

(8)  When  secondary  evidence  may  be  introduced  as  to  the  con- 
tents of  a  writing  and  evidence  of  diligence  to  get  the  writing  is 
addressed  to  the  court  and  not  to  the  jury. 

(4)  Our  statute  does  not  require  a  lease  to  be  recorded. 

( 5 )  Assignee  of  lease  may  re-assign  to  be  rid  of  liability,  and 
this  without  notice  to  the  lessor. 

There  is  nothing  there  illustrating  the  relation  between  landlord 
and  tenant.     January,  1895.     Jefferson  county.     Anders,  J. 

Byers  v.  Eotkchild^  11  Wash.  296,  decided  (1)  That  where  the 
rent  became  due  on  Sunday,  the  tenant  has  Monday  in  which  to 
pay.  (2)  That  under  sec.  519,  Code  W.,  the  purchaser  at  a  judi- 
cial sale  is  entitled  to  rents  until  redemption  of  property,  yet  he 
cannot  recover  these  in  advance,  even  though  under  the  lease  be- 
tween the  parties  the  lessor  might,  because  of  the  uncertainty 
whether  or  when  there  may  be  a  redemption,  and  if  the  tenant  had 
paid  rent  in  advance  to  the  purchaser,  he  might  have  to  answer  to 
his  landlord  for  the  same  debt  after  redemption.  March,  1895. 
King  county.     Dunbar,  J. 

Gaffney  v,  Megrath^  ib.j  p.  456,  approves  ScUl  w.  WiUmr,  4  W. 
644.  That  in  an  action  for  unlawful  detainer,  plaintiff  cannot  re- 
cover more  than  he  prays  for,  and  is  not  entitled  to  double  damages 
under  section  564  of  the  Code  of  Washington  unless  the  same  are 
specially  claimed.     March,  1895.     King  county.     Gordon,  J. 

Shannon  v.  GrriTidstaff^  11  Wash.  586.  This  case  established 
the  doctrine  that —  (1)  One  having  knowledge  of  a  tenancy,  and 
afterwards  deals  about  the  demised  premises,  the  law  charges  him 
with  notice  of  the  terms  thereof. 

(2)  That  original  lessor  cannot  collect  rent  of  sub-tenant  who 
has  taken  for  a  shorter  term  or  less  than  the  whole  estate;  but  the 
land  is  not  discharged  from  the  claims  of  the  original  lessor  who 
may  evict,  if  there  has  been  a  forfeiture. 

( 3  )  That  notice  to  surrender  possession  is  sufficient  though  un- 
signed, though  it  insufficiently  describes  the  premises,  and  was  not 
served  on  the  wife,  where  it  appears  that  the  sub-tenant  and  wife 
refused  to  surrender  unless  paid  $75.     Their  lessor  had  surrendered 
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under  the  terms  of  the  original  lease.  This  is  a  Skagit  ooanty  case, 
decided  April,  1895.     Opinion  by  Gordon,  J. 

Kohne  v»  White,  12  Wash.  199,  was  an  action  against  the  landlord 
by  the  tenant  for  alleged  breach  in  the  covenant  in  the  lease  for  re- 
pairs to  have  been  made  by  landlord.  It  fixes  the  measare  of  dam- 
ages in  such  cases,  and  is  rather  a  damage  case  than  a  case  of 
landlord  and  tenant.  Jane,  1895.  King  county.  Opinion  by  Bon- 
bar,  J. 

Gilmore  v.  The  Baker  Co.,  ib.,  468.  If  a  case  on  oar  subject  at 
all,  dicides  that  notice  to  quit,  signed  by  one  joint  executor,  is  suf- 
ficient notice  and  must  be  admitted  in  evidence  in  an  action  for  un- 
lawful detainer.  The  act  of  one  of  such  executors  being  the  action 
of  all  in  the  contemplation  of  the  law.  1895,  July.  King  county. 
Opinion  by  Gordon,  J. 

Frye  v.  JERU,  48  Pac,  page  1907,  decided  February,  1896,  opin- 
ion by  Scott,  J.,  is  rather  a  case  of  application  of  payments  and 
priority  of  liens  than  a  case  of  landlord  and  tenant. 

The  writer  has  not  found  any  other  cases  of  landlord  and  tenant 
from  our  supreme  court. 

From  the  foregoing  it  appears  that — 

( 1 )  Of  the  whole  number  of  cases  decided,  only  one  pertains  to 
farming  lands,  the  others  being  of  tenements  in  the  cities,  and  shows 
how  extensive  must  be  the  proprietorship  of  those  cultivating  our 
agricultural  lands. 

(2)  That  of  the  cases, 

Eight  were  from  King  county. 

Three  were  from  Pierce  county. 

Three  were  from  Spokane  county. 

One  from  Thurston  county. 

One  from  Clallam  county. 

Two  from  Jefferson  county. 

One  from  Skagit  county. 

One  from  Snohomish  county. 

One  from  Mason  county. 
That  there  was  not  one  case  of  landlord  and  tenant  from  the  other 
twenty- five  counties  of  the  state,  and  that  the  work  of  preparing 
opinions  in  the  decided  cases  was  pretty  evenly  divided  among  the 
judges  of  the  supreme  court. 
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WORK  OF  THE  SUFBBHB  COUBT  ON  THS  LANDLORD  AND  TENANT. 

Before  closing  this  paper,  the  writer  desires  to  say  that  the  pro- 
fession in  this  state,  t.  6.,  the  trial  courts  as  well  as  the  bar,  have 
generally  taken  liberties  with  the  supreme  court  of  the  state  in  the 
liberal  manner  in  which  they  have  given  opinions  of  its  work,  opin- 
ions which  could  not,  all  of  them,  have  been  used  for  the  profes- 
sional or  official  advancement  of  the  members  of  that  tribunal. 
But  the  writer  having  read  carefully  every  case  on  landlord  and 
tenant  in  our  books,  it  is  a  pleasure  now  to  say  that  the  work  done 
on  the  subject  of  landlord  and  tenant  by  our  supreme  court  is  of  a 
most  faithful  and  excellent  character.  That  the  opinions  are  com- 
pact, well  expressed  and  satisfactory. 
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BT  ALFBED  BATTLE,  OP  SBATTLE. 


Mr,  President  and  gentlemen  of  the  Washington  SUxte  Bar  Asso- 
ciation: 

I  Bball  assume,  in  the  discussion  of  the  subject — Record  Notice 
and  Curative  Acts  —  there  was  not  intended  to^  be  embraced  any 
consideration  of  the  relative  merits  of  the  system  of  transfer  and 
registration  of  land  titles,  as  the  same  generally  prevails  in  the  dif- 
ferent states  of  this  country,  as  compared  with  some  other  or  dif- 
ferent system  relating  to  the  transfer  and  registration  of  land  titles; 
but  the  scope  of  the  subject  assigned  to  me  is  limited,  as  I  view  it, 
to  a  consideration  only  of  the  subject  matter  of  notice  as  applied  to 
recorded  instruments  and  curative  acts  relating  thereto. 

It  may  be  observed,  however,  that  howsoever  much  superior  and 
satisfactory  than  the  rules  and  principles  of  the  common  law  the 
laws  of  this  country  may  be  relative  to  the  recording  of  various  in- 
struments and  conveyances  relating  to  realty  and  attaching  to  the 
same,  the  effect  when  so  recorded  of  constructive  notice,  it  is  be- 
coming daily  more  apparent  how  wholly  unsatisfactory,  cumber- 
some, expensive  and  unnecessarily  complex  are  the  titles  to  realty 
in  this  country. 

The  usage  and  practice  of  recording  instruments  affecting  realty 
prevailed  at  an  early  date  in  America,  for  in  1636,  in  Plymouth 
colony,  conveyances  were  by  law  required  to  be  recorded.  The 
practice  and  law  of  recording  instruments  pertaining  to  real  estate 
and  giving  to  them  the  force  and  effect  of  constructive  notice,  etc., 
is  peculiarly  of  American  origin  and  growth.  Even  now  the  reg- 
istry laws  of  England  only  extend  to  several  counties,  and  these 
laws  do  not  give  to  the  registration  of  conveyances  the  force  and 
effect  of  notice. 

Since  the  first  registration  law  of  Plymouth  colony  (1636)  the 
idea  and  principle  there  involved  became  immediately  epidemic. 
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Similftr  laws  were  passed  in  Connecticut  in  1639;  in  Massaohosetts 
in  1641;  in  New  Jersey  in  16*76;  in  North  Carolina,  Maryland, 
Pennsylvania  and  Georgia  in  1715  and  1755;  and  other  and  differ- 
ent states  and  territories  have  followed  in  the  footsteps  of  those 
early  enactments  until  now  the  system  of  registration  of  land  titles 
prevails  and  has  found  a  foothold  in  all  of  the  states  and  territories 
of  this  country. 

Whatever  may  be  said  of  the  wisdom  of  the  early  settlers  of  this 
country  in  adopting  this  system  as  compared  with  other  systems, 
such  as  the  <<Torrens  system,"  to  which  I  shall  hereafter  allude,  it 
is  a  sufficient  tribute  to  the  wisdom  of  our  forefathers  to  say  that 
this  distinctly  American  system  was  in  the  nature  of  an  advance 
guard  to  the  policy  and  laws  then  or  theretofore  prevailing  in  any 
other  country. 

In  the  infancy  of  a  country,  while  its  population  is  sparse  and  its 
transfers  of  title  to  realty  are  few,  this  American  system  is  atr 
tended  with  few  ill  effects.  It  has  in  the  past  done  much  to  aid 
the  development  of  our  great  country  by  giving  security  and  cer- 
tainty to  the  purchasers  of  realty  as  compared  with  some  other 
then  contemporary  systems,  thereby  enabling  the  frequent  sale  and 
transfer  of  property  and  the  development  of  the  country  conse- 
quent thereupon.  Since,  however,  the  date  of  this  first  enactment 
of  Plymouth  colony,  the  different  states  and  territories  have  from 
time  to  time  wisely  and  properly,  if  this  system  is  to  prevail,  en- 
larged the  domain  and  area  of  recordable  instruments.  As  an 
inevitable  and  logical  result,  nevertheless,  of  this  system  of  regis- 
tration of  land  titles,  there  has  been  produced  results  which  Ham- 
let fittingly  described  as  — 

"There  are  more  things  in  heaven  and  earth,  Horatio, 
Than  are  dreamt  of  in  your  philosophy." 

The  recorded  instruments  affecting  a  large  portion  of  the  real 
estate  of  some  of  our  older,  and,  I  might  say,  even  newer  states, 
have  become  so  numerous,  with  the  record  books  running  into  the 
hundreds  and  thousands,  with  so  many,  especially  the  earlier  links, 
in  the  chain  of  title  so  defective,  and  with  a  hundred  and  one  per- 
plexing and  complex  questions  presented  for  solution,  and  the  con- 
fusion so  great  that  I  am  constrained  to  inquire,  as  did  not  long 
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ago  one  of  our  now  ever  memorable  American  statesmen:  '^Mr. 
President,  where  are  we  at?" 

So  numerous  have  become  the  links  in  the  chain  of  title  to  some 
real  estate  which  the  owner  and  seller  is  required  to  have  abstracted 
in  order  to  dispose  of  the  same,  that  the  question  is  frequently  pre- 
sented to  his  mind  whether  it  is  nobler  to  continue  to  be  a  free- 
holder and  bear  the  ills  of  a  taxpayer,  in  defraying  the  expense  of 
a  large  force  of  men  to  record  in  the  auditor's  office  these  numer- 
ous instruments  affecting  these  valuable  lots,  or  to  pay  to  an  ab- 
stractor one-half  of  the  purchase  price  thereof  for  an  abstract  of 
title? 

By  reason  of  these  objections  and  difficulties  surrounding  any 
system  of  registration  of  the  nature  prevailing  in  this  country,  one 
of  the  all  absorbing  questions  which  is  now  engaging  the  profound 
attention  of  the  people  of  several  of  the  states,  and  I  think  I  can 
safely  add  will,  in  the  near  future,  be  presented  for  solution  in  all 
of  the  states,  is:  What  system  will  completely  and  radically  remedy 
the  defects  and  objections  to  our  present  registration  laws? 

I  will  not  undertake  to  suggest  a  remedial  system,  for  the  reason 
that  I  do  not  consider  that  this  question  is  involved  in  the  discus- 
sion of  the  subject  assigned  to  me;  and  furthermore,  I  would  prefer 
to  leave  a  discussion  of  that  question  to  abler  and  more  experienced 
members  of  this  Association. 

What  is  usually  known  as  the  <*Torrens  system"  of  conveyaac- 
ing  and  recording  land  titles  is  rapidly  coming  into  use.  It  first 
had  its  origin  in  Australia,  and  is  also  in  use  in  British  Columbia. 

In  an  able  address,  attention  was  favorably  directed  to  this 
<<Torrens  system"  at  the  last  session  of  this  Association  by  our 
former  president.  Some  system,  containing  at  least  the  salient 
features  of  the  ^'Torrens  system,"  should,  as  soon  as  practicable, 
be  adopted  in  this  state.  The  present  system  and  laws  relating  to 
recording  land  titles  should  no  longer  be  permitted  to  remain  in 
force  than  the  needed  change  can  be  effected. 

I  realize,  however,  the  tortoise  like  speed  generally  accompany- 
ing all  changes  and  reforms  so  radical  in  their  nature  as  would  be 
wrought  by  a  change  from  our  present  system  and  laws  to  the 
Torrens  or  some  other  allied  system.  It  is  much  easier  to  patch 
up  our  present  system  and  laws  from  time  to  time,  even  though, 
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when  the  patching  process  is  ended,  it  should  look  like  Joseph's 
coat,  than  to  adopt  a  new  though  much  better  system. 

Assuming,  then,  that  our  present  system  is  to  remain  and  abide 
with  us  awhile  longer,  I  beg  to  submit  to  this  Association  some 
suggestions  simply  by  way  of  amendment  to  our  present  laws. 

One  of  the  first  questions  which  naturally  presents  itself  is:  What 
instruments  should  be  required  to  be  recorded?  Inasmuch  as  the 
legislature  of  this  state  within  the  last  several  years  has  enlarged 
the  number  of  recordable  instruments  so  as  to  include  conditional 
contracts  of  sale  of  personal  property  and  jdeclarations  of  community 
and  homestead  rights,  I  think  we  now  have  a  fairly  complete  sys- 
tem of  legislation  in  this  state  in  this  particular,  when  considered 
in  connection  with  the  laws  enacted  during  territorial  days.  Since, 
however,  the  manifestly  correct  holding  of  our  supreme  court,  that 
assignments  of  mortgages  are  not,  under  our  laws,  recordable,  a 
law  providing  for  the  recording  of  such  assignments  and  giving  to 
the  same  the  force  and  effect  of  notice,  when  so  recorded,  should 
be  enacted  as  soon  as  possible. 

In  this  connection  I  desire,  also,  to  call  attention  to  another  mat- 
ter. In  taking  the  position  which  I  do,  I  am  well  aware  thatithe 
opposite  of  my  contention  is  not  devoid  of  substantial  merit.  I 
assume  it  to  be,  however,  a  legal  postulate  that  the  objects  and 
purposes  of  any  system  of  registry  laws  is  to  give  notice  to  third 
parties  of  the  right  and  title  of  persons  who  claim  to  be  the  owners 
of  property  or  to  have  some  interest  therein,  and  any  law  which 
requires  that  at  least  constructive  notice  shall  be  given  of  such 
ownership  or  interest  more  nearly  approaches  a  consummation  of 
the  beneficent  objects  and  purposes  underlying  the  registry  laws. 

The  matter  to  which  I  have  just  alluded  is  this:  I  understand  it 
to  be  the  law  of  this  state,  as  held  by  both  our  state  and  territorial 
supreme  court,  and  which  decisions  are  in  harmony  with  the  rule 
generally  prevailing  in  this  country  and  England,  in  the  absence  of 
statutory  provisions  modifying  or  governing  such  rule,  that  pos- 
session is  equivalent  to  actual  or  constructive  notice.  Able  courts 
and  jurists  have  held  to  this  doctrine  in  construing  the  registry 
laws  of  the  different  states,  and  such  holdings  there  is  no  doubt 
were  and  are  correct  as  a  matter  of  statutory  construction.  So  that 
I  am  not  to  be  understood  as  criticising  in  the  least  the  correctness 
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of  this  rule,  as  a  matter  of  statutory  construction.  I  believe,  how- 
ever, that  a  law  should  be  passed  requiring  the  possessor  of  real 
ejstate,  when  holding  the  same  under  certain  conditions,  to  prepare 
and  have  recorded  in  the  auditor's  office  a  declaration  or  notice  of 
his  possession  and  claim  to  entitle  such  possessor  to  any  rights 
whatever  by  reason  of  such  possession. 

The  rule  that  possession  is  equivalent  to  actual  and  constructive 
notice  and  dispenses  with  either  is,  as  applied  to  certain  kinds  of 
possession  and  of  a  certain  species  and  kind  of  property,  a  whole- 
some and  just  rule;  but  as  applied  to  other  kinds  of  possession  and 
property  is  unjust,  disastrous  and  oppressive. 

The  reason  for  the  rule  that  possession  is  equivalent  to  notice, 
viz.,  that  every  person  is  presumed  to  know  who  is  in  possession  of 
his  property  and  the  nature  of  such  possession,  while  seemingly 
sound  and  just  in  the  abstract,  fails  in  its  splendor  when  tested  in 
the  concrete. 

It  is  in  recognition  of  the  concrete  injustice  of  this  rule  that  has 
given  origin  to  numerous  modem  statutes  requiring  notice  to  be 
given  of  certain  rights  and  interests  in  land  by  recording  notice 
thereof  in  the  proper  office  —  for  instance,  the  written  declaration 
of  iT  homestead  right,  recently  enacted  in  this  state  and  requiring 
the  same  to  be  recorded,  notwithstanding  such  homestead  may  be 
actually  occupied  for  homestead  purposes.  The  tendency  of  mod- 
em legislation  has  been  and  is  to  require  record  notice  to  be  given 
of  certain  rights  and  interests  in  both  real  and  personal  property. 

I  believe  the  rule  should  be  extended  so  as  to  dispense  with  such 
presumption  of  notice  in  case  of  occupancy  and  possession  of  at 
least  certain  kinds  of  real  estate.  I  believe  a  law  should  be  passed 
dispensing  with  such  presumption  in  a  case  where  A  owns  a  piece 
of  land  which  it  is  not  necessary,  in  the  nature  of  things,  that  he 
should  constantly  guard  and  examine  for  any  purpose  except  that 
of  ascertaining  if  some  one,  who  has  not  the  shadow  of  a  right  or 
title  thereto  so  far  as  disclosed  by  the  records,  has  taken  possession 
thereof,  and  that,  to  entitle  such  a  possessor  to  the  benefit  of 
such  a  possession,  he  should  be  inconvenienced  at  least  to  the 
extent  of  giving  and  having  recorded  in  the  proper  ofSce  a  cavecU 
giving  notice  of  such  possession.  It  would  be  better  if  he  should 
be  required  to  specify,  at  least  in  a  general  way,  the  nature  of  his 
right  to  such  possession. 
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But,  if  it  is  thought  best  to  relieve  sach  possessor  of  the  last 
mentioned  unpleasant  duty,  it  will  not  be  requiring  more  of  him  to 
give  and  pay  the  expense  of  recording  at  least  a  bald  notice  of  hb 
pedal  possession  than  is  required  of  him  who  also  claims  to  be  the 
true  and  lawful  owner  to  record  his  muniments  of  title.  Particu- 
larly do  I  think  such  a  law  will  be  a  small  measure  of  justice  to 
an  innocent  and  bona  fde  purchaser.  Such  a  purchaser  may  be 
remote  from  the  situs  of  the  property,  or  he  may  not  care  to  actu- 
ally examine  the  same.  He  relies  upon  the  muniments  of  title  as 
the  same  appear  of  record  in  the  proper  office.  Why  should  not 
notice  of  other  rights  be  placed  of  record  among  the  same  archives? 
If  such  a  law  would  have  the  effect  of  defeating  the  rights  of  such 
occupant  or  possessor,  the  latter  has  at  least  the  consolation  of 
knowing  that,  unlike  his  adversary,  there  are  no  links  in  his  chain 
of  title  to  be  broken.  I  not  only  think  that  a  law  should  be  passed 
requiring  record  notice  to  be  given  in  cases  above  mentioned,  but 
that  it  should  be  a  just  and  not  unreasonable  provision  to  require 
such  recorded  notice  to  be  given  in  all  cases  where  such  possession 
and  occupancy  is  had  without  any  right  or  title  thereto  being  evi- 
denced by  any  written  and  recorded  instrument,  when  adverse 
rights  are  attempted  to  be  acquired  and  obtained  by  reason  of  such 
occupancy.  Such,  I  understand,  is  the  legal  effect  of  the  laws  of 
some  other  countries  governing  the  matter  of  the  registration  of 
title  to  realty,  and  I  do  not  know  of  any  reason  why  a  law  of  the 
nature  above  mentioned  could  not  be  engrafted  upon  our  present 
system  of  registry  laws  without  otherwise  effecting  a  radical  and 
fundamental  change. 

Another  question  which  arises  in  connection  with  record  notice, 
is  where  such  record  notices  should  be  kept?  In  view  of  the  con- 
stantly increasing  number  of  instruments  affecting  real  estate,  any 
plan  which  centralizes  the  locality  or  office  of  recording  such  in- 
struments is  of  great  value,  for  ^e  principal  reason,  among  others, 
of  convenience  in  the  examination  of  the  records.  It  is  extremely 
inconvenient  in  an  examination  of  the  records  affecting  realty  to 
find  no  record  in  the  auditor's  office  of  a  patent  to  land,  thus  neces- 
sitating a  resort  to  the  records  of  the  United  States  land  office.  I 
think  a  law  should  be  passed  requiring  patents  to  be  recorded  in 
the  auditor's  office,  and  a  compliance  with  such  requirement  could 
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provisions  governing  the  failure  to  record 

;^^^^Hl!Elfepg^een  able  to  understand  the  reasons  which  induced 
the  passage  by  the  legislature  in  1893  of  the  act  making  certain 
judgments  liens  upon  the  real  estate  of  the  debtor  from  the  date  of 
entry  thereof,  thereby  repealing  the  former  law  requiring  an  ab- 
stract of  such  judgments  to  be  filed  and  recorded  in  the  auditor's 
office.  I  think  this  was  a  change  for  the  worse.  By  this  change 
not  only  has  an  inconvenience  been  produced  by  requiring  resort 
to  the  records  of  two  different  offices  instead  of  one,  two  different 
sets  of  index  books  and  records  instead  of  one,  but  for  other  obvi- 
ous reasons. 

Another  question  which  is  suggested  in  connection  with  record 
notice  is  what  length  of  time,  if  any,  should  be  allowed  for  filing 
recordable  instruments  for  record  after  execution  of  the  same,  in 
the  particular  of  making  the  same  constructive  notice  with  the 
right  of  priority  given  thereto  previous  to  their  having  been  filed 
for  record.  The  time  given  within  which  to  record  such  instru- 
ments in  the  different  states  which  fix  a  limit  of  time,  varies  from 
five  days  in  Oregon  to  one  year  in  Georgia,  unless  the  laws  in  these 
two  states  have  been  repealed  in  the  last  several  years.  At  least 
two-thirds  of  the  states  have  wisely  failed  to  fix  a  limit  of  time. 
The  early  law  of  the  Territory  of  Washington,  passed  in  1854, 
which  gave  to  unrecorded  deeds  such  priority  for  six  months,  was 
not  permitted  to  long  remain  in  force  before  it  met  the  fate  of  sim- 
ilar laws  in  other  states,  and  now,  under  the  laws  of  our  state,  this 
feature  of  constructive  notice  is  given  to  no  conveyance  or  instru- 
ments, affecting  either  real  or  personal  property,  prior  to  the  same 
having  been  filed  for  record,  except  bills  of  sale  of  personalty,  as  to 
which  ten  days  was  given  when  the  property  is  left  in  the  posses- 
sion of  the  vendor. 

I  believe  that  a  law  which  gives  to  a  party  the  same  rights  under 
an  unrecorded  instrument  for  a  given  number  of  days  as  is  given 
to  a  recorded  title,  is  fraught  with  more  evil  than  good.  It  enables 
designing  persons  to  perpetrate  fraud  upon  innocent  purchasers  and 
opens  the  door  to  all  kinds  of  collusion,  and  the  same  reasons  which 
have  induced  the  different  states  to  repeal  all  laws  of  this  char- 
acter, should  cause  a  repeal  of  this  law. 
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Passing  to  the  latter  part  of  my  subject — carative  acts  —  I  shall 
briefly  speak  of  the  same  only  in  so  far  as  acts  of  this  nature  bear 
upon  the  matter  of  record  notice.  Laws  have  been  passed  by  our 
own  and  other  states  providing  that  deeds  and  conveyances  of  real 
property,  although  not  executed  and  acknowledged  as  by  law  re- 
quired to  entitle  them,  when  recorded,  to  the  force  and  effect  of 
constructive  notice,  have  had  such  force  and  effect  given  to  them 
by  curative  acts,  except  as  to  vested  rights.  Curative  acts  have  also 
been  passed  in  this  and  other  states  of  a  more  sweeping  nature  by 
validating  otherwise  invalid  instruments  of  conveyance. 

Curative  acts  of  the  nature  first  mentioned  I  believe  are  not  only 
demanded  as  a  matter  of  justice,  but  do  not  operate  to  prejudice 
the  just  rights  of  any  one.  The  constitutionality  of  such  laws  is 
now  firmly  established,  the  ground  work  of  their  constitutionality 
being  that  they  do  not  interfere  with  vested  rights,  for  no  man  has 
a  vested  right  to  do  wrong.  Such  laws  only  do  for  the  parties  that 
which  they  either  intended  to  do  or  should  have  done,  or  which  it 
would  not  be  inequitable  to  have  done. 

The  law,  while  it  demands  obedience  to  its  decrees  and  is  un- 
yielding and  unbending  in  its  operation,  should  yet  be  humane  and 
practical  in  its  provisions.  As  applied  to  the  matter  of  record  no- 
tice, I  submit  that  it  is  a  wise  and  proper  provision  to  cure  by  an 
act,  retrospective  in  its  nature,  defectively  executed  or  acknowl- 
edged instruments  of  conveyance,  when  valid  between  the  parties, 
by  making  the  same  constructive  notice  when  so  recorded. 

Of  course,  care  should  be  exercised  to  make  such  acts  operative 
only  as  to  defects  of  such  a  nature  which  it  is  right  and  equitable 
to  thus  remedy.  It  is  true  that  laws  of  this  character  beget  sloven- 
liness and  neglect  in  the  execution  of  titles  to  realty,  which  in  turn 
occasion  defective  titles.  Still  it  is  better  to  remedy  these  defects 
and  wipe  them  out  than  to  permit  them  to  remain.  The  same  rea- 
sons and  objects,  however,  which  govern  the  physician  in  adminis- 
tering his  medicine  should  control  the  legislature  in  the  enactment 
of  these  curative  statutes.  It  is  of  doubtful  wisdom  whether  such 
statutes  should  be  enacted  in  the  absence  of  some  present  need, 
some  present  defect  to  remedy,  and  not  give  to  the  same  a  pros- 
pective operation,  and  thus,  as  far  as  possible,  prevent  the  recur- 
rence of  acts  of  negligence  which  occasion  these  laws. 
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The  queBtion  is  then  presented:  Is  our  present  condition  such  that 
it  now  needs  treatment?  No  relief  has  been  given  in  this  state  to 
defeotrrely  executed  or  acknowledged  conveyances  of  real  estate 
sinoe  1881,  in  the  particular  above  mentioned,  at  which  time  con- 
veyances defectively  executed  or  acknowledged  were  by  an  act  of 
the  legislature  of  that  year  given  the  force  and  effect  of  construct- 
ive notice,  when  theretofore  recorded.  I  believe  that  the  time  is 
now  ripe  for  consideration  of  the  question  of  the  advisability  of 
another  act  of  the  legislature  of  the  same  nature  and  effect,  curing 
defects  of  the  nature  mentioned  in  the  act  of  1881,  and  in  the  same 
particular,  and  which  have  been  recorded  since  the  date  of  this 
prior  statute. 

This  is  a  new  state  and,  until  the  last  several  years,  that  care,  in 
the  very  nature  of  things,  was  not  exercised  in  the  transfers  of 
realty  which  has  since  prevailed.  Regard  should  be  had  for  pre- 
viously existing  conditions.  Fifteen  years  have  now  passed  sinoe 
the  healing  art  has  been  applied  to  conveyances  of  this  character. 
This  is  a  long  probationary  period,  and  I  believe  that  the  ban  of 
punishment  for  sins  of  the  nature  of  these — sins  of  omission — 
should  now  be  raised,  and  another  act  of  a  similar  nature  to  that 
of  1881  should  be  passed.  By  so  doing,  violence  will  be  done  to 
the  rights  of  none  when  intervening  rights  are  properly  protected. 


Digitized  by 


Google 


W.  T.  DOVELL.  153 


BENCH  AND  BAR. 


BT  Vr.  T.  DOTBIX,  OF  VAUiA  WAIXA. 


Every  lawyer  who  desires  the  elevation  of  his  profession  should 
understand  his  duty  towards  the  benoh.  Every  judge  who  hopes 
for  the  maintenance  of  his  dignity  should  know  his  duty  toward 
the  bar.  These  reciprocal  duties  are  often  forgotten,  and  I  am  in- 
clined to  think  the  bar  forgets  its  duty  more  often  than  the  bench. 
The  secret  of  this  is,  we  are  too  apt,  under  a  practice  like  ours,  to 
forget  the  position  of  a  court  and  remember  the  personality  of  the 
judge.  So  easy  is  our  familiarity  that  I  presume  there  is  not  one 
of  us,  however  inferior  our  legal  attainments  and  small  our  ex- 
perience, that  does  not  frequently  find  occasion  to  remark  the  stu- 
pendous ignorance  of  some  court  or  other. 

I  am  making  somewhat  bold,  but  believe  that  I  am  well  advised, 
when  I  say  that  a  diagnosis  of  the  common  feeling  of  the  bar  to- 
ward the  bench  tiiroughout  our  country  sometimes  approaches  too 
near  to  contempt.  We  judge  the  opinion  of  a  court  as  the  utter- 
ance of  a  man  or  men,  and,  logically  following,  if  that  opinion  is 
adverse,  our  contempt  for  it  is  only  measured  by  our  conceit.  We 
may  be  discommoded  exceedingly  by  what  we  believe  to  be  judicial 
error,  but  should  strive  to  keep  in  mind  that  it  is  the  ruling  of  a 
court,  not  the  expression  of  a  man.  The. courtesy  that  I  believe 
the  bar  owes  towards  the  bench  forbids  criticism  of  its  personal 
qualities.  Remember  that  an  adverse  decision  is  not  always  the 
fruit  of  the  judge's  ignorance,  and  because  he  has  so  decided  do 
not  despise  him.  Charles  Levre,  in  a  burst  of  flippancy,  once 
wrote  this:  *<Poor  wine  may  make  very  good  vinegar,  poor  hay 
good  manure,  and,  upon  the  same  principle,  a  poor  lawyer  may 
lapse  down  into  a  very  good  judge."  A  sentiment  analagous  to 
the  one  thus  expressed  seems  to  possess  many  attorneys. 

The  interests  of  clients  can  be  best  protected  and  justice  best 
subserved  by  a  maintenance  of  the  proper  relations  between  the 
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bench  and  bar.  This  proper  relation  is  exceedingly  difficult  of 
definition.  Grievoas  wrong,  or  at  least  much  discomfort^  can  be 
occasioned  by  the  coart  that  appears  to  be  surrounded  by  a  crust 
of  dignity  that  forbids  penetration  to  any  human  impulse.  It  is 
not  necessary  that  common  sentiment  be  cast  aside  when  the  judi- 
cial ermine  is  taken  up.  Tarquin,  the  stern  Roman  who  sat  in 
judgment  upon  his  son  and  condemned  him,  was  not  a  good  judge 
or  he  would  at  least  have  changed  the  venue,  and  allowed  the  cul- 
prit to  appear  before  some  one  that  was  at  least  human.  He  was  so 
eager  to  be  or  appear  just  that  he  was  unnatural.  It  is  most  un- 
pleasant and  effort  killing  to  the  member  of  a  bar  who  stands  be- 
fore a  bench  and  feels  that  he  is  communicating  with  a  different 
species  of  the  genus  man  —  men  who  did  not  and  never  had  shared 
his  feelings;  men  who  had  never  thought  as  he  had,  ddubted  as  he 
had,  hoped  as  he  had,  or  failed  as  he  was  sure  he  would.  To  some 
of  us  perhaps  the  memory  is  still  very  clear  of  the  gratitude  that 
has  arisen  when  we  first  detected  the  glimmer  of  responsiveness 
and  sympathy  in  a  court. 

But  to  the  other  extreme  the  court  may  go,  and  I  have  some- 
times thought  this  extreme  more  dangerous  than  the  other.  It  is 
well  for  the  court  to  be  in  touch  with  the  bar,  but  it  is  very  well 
indeed  to  be  careful  who  does  the  touching.  Courts  are  more 
apt  to  fail  to  temper  mercy  with  justice  than  they  are  to  fail  to 
temper  justice  with  mercy.  The  quality  of  mercy  is  not  strained, 
but  the  quality  of  justice  sometimes  is,  in  which  event  the  latter  is 
much  harder  to  dispense.  The  man  or  men  who  sit  upon  a  bench 
should  be  that  degree  removed  from  those  who  appear  at  the  bar 
as  to  inspire  a  never  varying  respect,  a  respect  which  it  is  very 
plain  will  carry  and  will  pervade  the  common  people  in  the  form 
of  respect  for  the  law.  No  man  properly  respects  the  law  who 
does  not  sufficiently  respect  the  dispenser  thereof. 

Criticism  of  the  bench  by  the  bar  cannot  be  too  much  abridged. 
Occasionally,  in  observing  the  attitude  of  the  bench  and  bar  of 
some  courts  I  have  seen,  I  have  wondered  which  was  really  the 
greater  fool — the  fool  the  lawyer  thought  the  court  was,  or  the 
fool  the  court  thought  the  lawyer  was.  So  far  has  this  freedom  of 
criticism  been  carried  that  within  the  last  decade  an  attorney  of 
Colorado  was  cited  for  making  remarks  derogatory  to  the  character 
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of  a  judge.  He  boldly  pleaded  in  his  brief  before  the  supreme 
court  of  that  state  that  it  is  an  <<  immemorial  custom  for  reputable 
lawyers  to  curse  judicial  officers  in  this  country.''  This  assertion, 
whether  true  or  not,  was  so  poorly  received  by  the  court  before 
whom  it  was  made  that  the  attorney  was  promptly  disbarred. 

It  is  a  fact  that  should  shock  the  ethical  sense  of  every  lawyer, 
that  the  supreme  court  of  our  nation,  a  tribunal  that  every  lawyer, 
at  least,  ought  to  nearly  venerate,  has  been  grossly  criticised,  al- 
most defamed,  by  men  who  have  a  license  to  practice.  Men  who 
are  lawyers  themselves  make  capital  out  of  the  rule  enunciated  by 
the  supreme  court  of  the  United  States  in  the  income  tax  case. 
Among  the  mob  such  a  sentiment,  of  course,  finds  applause.  Dem- 
agoguery  up  to  a  certain  limit  may  be  legitimate,  but  it  is  not  legit- 
imate for  any  lawyer  to  defame  by  direct  accusation  or  innuendo 
his  bench  of  last  resort.  And  when  he  does  dare  assert  or  intimate 
that  the  exposition  of  any  principle  they  announce  was  induced  by 
an  influence  that  is  not  pure,  unless  he  have  at  hand  the  proof  to 
establish  it,  he  is  unprofessional,  he  is  almost  sacriligeous.  What- 
ever the  apparent  weakness  of  any  court — and  perhaps  you  have 
noticed  this  weakness  is  more  apt  to  become  apparent  to  you  after 
you  have  suffered  an  adverse  decision — he  is  by  virtue  of  his  office 
alone  entitled  to  the  most  profound  respect  and  studious  courtesy 
from  the  bar.  On  the  bench  he  can  command  it,  off  the  bench  it 
should  be  most  cordially  given. 

The  duties  of  the  bar  to  the  bench  have  been  to  some  degree  de- 
fined by  the  courts.  The  right  assumed  by  the  court  to  protect 
itself  by  contempt  process  has  been  in  many  instances  attacked. 
The  federal  supreme  court  has  stated  quite  clearly  the  extent  and 
limitations  of  this  power  in  *^  ex  parte  Wall.,"  to  be  found  in  107th 
United  States.  The  facts  of  this  case  are  odd.  A  federal  judge  in 
a  Florida  district  adjourns  his  court  for  the  noon  day  meal.  Pro- 
ceeding back  from  his  refreshment  his  post  prandial  reflections  are 
interrupted  and  his  eyes  offended  by  the  sight  of  a  man  hanging, 
eyes  and  tongue  protuberant,  from  a  tree  in  the  courtyard.  He  is 
informed  that  one  of  the  attorneys  of  his  court  instead  of  occupy- 
ing the  noon  time  recess  as  he  should,  has  regaled  himself  by  head- 
ing the  lynching  party.  He  cites  the  attorney  for  contempt.  The 
attorney  does  not  deny  the  charge;  does  not  even  attempt  to  abate 
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it  by  pleading  a  political  difference  with  the  man  who  was  so  sum- 
marily  saspended,  bat  applies  to  the  supreme  court  of  the  United 
States  for  mandamus,  because,  as  he  insisted,  the  fault  that  was  im- 
puted to  him,  if  fault  at  all,  was  of  such  dignity  as  to  be  indictable 
under  the  laws  of  the  state,  and  therefore  forbade  that  he  should 
be  punished  in  the  summary  form  that  contempt  proceedings  must 
take;  that  he  should  not  be  compelled  to  account  unless  before  a 
jury.  The  supreme  court,  after  giving  studious  attention  to  his 
contention,  denied  the  writ  It  b  wortiiy  of  note  that  Mr.  Justice 
Field,  in  a  dissenting  opinion,  insisted  that  no  one  who  so  offended 
a  court  could  be  punished  except  by  indictment,  the  rule  thus  laid 
down  by  a  majority  of  the  court  being  afterwards  invoked  in  favor 
of  Justice  Field's  protector,  Nagle. 

It  has  also  been  regularly  determined  by  the  same  court  in  Brcut- 
ley  V.  FisJier^  in  the  13th  Wallace,  after  deliberation  so  laborious  as 
to  imply  some  doubt  as  to  the  correctness  of  the  rule,  that  an  at- 
torney who  awaits  the  coming  down  of  the  court  from  the  bench, 
and  because  of  an  unsatisfactory  ruling  threatens  him  with  physical 
castigation,  is  guilty  of  contempt.  This  being  the  law,  it  is  well 
for  us  to  remember  that,  however  unreasonable  the  court's  action 
and  however  great  our  desire  may  be,  we  are  not  entitled  to  obtain 
satisfaction  for  our  defeat  upon  the  person  of  the  court. 

Some  of  the  state  courts,  have,  however,  been  more  liberal  in  de- 
fining the  etiquette  of  the  bar.  The  New  Jersey  court  has,  for  in- 
stance, in  an  anonymous  case,  decided  that  it  is  not  contempt,  nor 
such  unprofessional  conduct  of  which  it  can  take  note,  for  an  attor- 
ney to  practice  the  pilfering  of  books  from  his  brothers.  The 
court  did  not,  however,  I  warn  you,  decide  that  this  method  of  ac- 
cumulating a  library  is  legitimate. 

In  the  case  of  Austin  in  the  State  of  Pennsylvania,  several  attor- 
neys, among  them  the  respondent,  being  dissatisfied  with  the  con- 
duct of  a  court,  addressed  a  letter  to  the  judge,  urging  that, 
inasmuch  as  he  had  been  publicly  assaulted  and  beaten  by  an  un- 
successful litigant  on  the  street,  he  had  better  resign  in  order  that 
the  waning  dignity  of  the  court  might  be  sustained.  Not  only  did 
the  judge  refuse  to  resign,  but  cited  his  petitioners  for  contempt. 
The  supreme  court  of  that  state,  while  disclaiming  the  idea  that 
physical  prowess  is  a  requisite  to  judicial  position,  still  declined  to 
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limit  the  right  of  an  attorney  to  comment  upon  the  condact  of  a 
court  as  upon  that  of  any  other  functionary.  This  has  become  a 
leading  case,  and  the  rule  of  loose  conduct  announced  in  this  case 
has  been  followed  in  many  others,  and  has  often  been  invoked  to 
excuse  the  ill  mannered  conduct  of  attorneys  toward  their  court. 

The  case  of  the  States  on  the  relation^  v,  SachSy  in  our  own  su- 
preme court,  presents  this:  An  attorney,  sitting  in  court  to  hear  the 
rendition  of  a  decision,  took  umbrage  because  the  decision  was 
against  him,  and  declined  to  listen  to  it.  For  thus  declining  to 
^lend  his  audience,  the  superior  court  thought  an  apology  was  neces- 
sary. The  supreme  court  thought  not,  and  the  impatient  attorney 
went  back  with  the  rule  established  that  he  need  not  listen  to  an 
adverse  decision  unless  he  chooses. 

The  case  of  the  State  v.  White,  in  the  10th  Washington,  is  a  pe- 
culiar instance  of  the  lack  of  reciprocal  courtesy  between  the  bench 
and  bar.  An  insistent  attorney  and  an  impatient  court  The  court 
made  a  ruling,  the  attorney,  instead  of  being  satisfied  with  an  ex- 
ception, insisted  upon  a  further  argument.  A  fine  was  imposed  by 
the  trial  court,  and  the  whole  case  was  reversed  by  the  supreme 
court,  because,  as  they  say,  they  feared  the  jury  might  have  been 
influenced  by  the  action  of  the  trial  court  towards  the  attorney. 
It  seems  to  me  that  it  was  almost  an  insult  to  the  jury  to  assume 
that  they  might  have  been  influenced  by  this  senseless  passage  be- 
tween the  attorney  and  court.  I  am  rather  inclined  to  think  that, 
if  the  jury  noticed  it  at  all,  they  considered  it  a  display  of  very  bad 
manners  and  nothing  else. 

Too  many  lawyers  conduct  themselves  towards  a  court  like  one 
who  spars  for  points  and  the  court  were  his  opponent,  a  victory  won 
being  a  triumph  over  the  court,  and  a  case  lost  a  defeat  at  its  hands. 
Then  there  have  been  courts  which  seem  to  bristle  with  antagonism 
towards  every  attorney  before  them,  seem  to  really  resent  the  sug- 
gestion of  anything  to  them;  actually  appear  to  take  the  disclosure 
of  a  novel  point  as  an  imputation  of  stupidity  on  their  part  because 
they  did  not  discover  it  themselves;  and  promptly  declare  fallacious 
any  argument  which  did  not  first  suggest  itself  to  them.  This  is 
the  hypercritical  court  that  uses  every  effort  to  determine  why  the 
argument  of  an  attorney  is  bad,  instead  of  endeavoring  to  advise 
itself  upon  what  ground  it  may  be  good;  the  iconoclastic  court  that 
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has  discovered  Pomeroy  to  be  a  partisan  and  Freeman  a  mere  di- 
gester, and  so  is  always  ready  to  doubt  their  authority.  Nothing 
is  more  to  be  deprecated  than  this  unconscious  antagonism  be- 
tween the  bench  and  bar.  As  no  attorney  can  succeed  without  the 
confidence  and  sympathy  of  the  court  he  addresses,  so  the  labors  of 
a  bench  will  be  multiplied,  but  yet  unrewarded,  if  it  lack  the  con- 
fidence and  esteem  of  the  men  who  sit  at  its  feet 

The  dignity  of  the  law  which  must  be  made  and  kept  apparent 
to  every  citizen  of  a  land  that  is  sometimes  thought  to  be  too  free, 
cannot  be  asserted  when  the  quality  or  the  dignity  of  the  bench 
and  bar  decay;  with  the  lapse  of  one  the  merit  of  the  other  sinks. 
When  every  man  shall  come  to  realize  the  magnificent  responsibili- 
ties that  are  upon  him  when  by  the  grace  of  a  license  he  is  entitled 
to  stand  at  the  bar;  when  he  has  so  well  learned  his  duty  and  hb 
sense  of  honor  is  become  so  fine  as  to  forbid  that  he  should  ever  by 
any  act  or  omission  of  his  cast  an  imputation  upon  his  most  hon- 
orable profession;  when  every  man  who  is  accorded  the  proud 
privilege  of  presiding  on  the  bench  over  his  brothers  of  the  bar 
understands  the  obligation  that  he  owes  of  patience,  fairness  and 
courtesy  to  those  who  stand  before  him  by  an  authority  as  high  as 
that  which  placed  him  upon  the  bench,  men  will  have  less  to  criti- 
cise, and  as  this  criticism  becomes  less  frequent,  their  respect  for 
the  law  will  grow. 
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PROCEEDINGS. 


Seattle,  Wash.,  July  21,  1897. 

The  Washington  State  Bar  Association  met  in  annual  session  at 
the  hall  of  the  Chamber  of  Commerce  in  the  City  of  Seattle  at  10 
o'clock  A.  M.,  and  was  called  to  order  by  Harold  Preston,  President. 

Present:  Hon.  Harold  Preston,  President;  D.  J.  Crowley,  Vice 
President;  Geo.  Donworth,  Vice  President;  Nathan  S.  Porter, 
Secretary;  William  A.  Peters,  Treasurer;  and  a  quorum  of  mem- 
bers. 

Hon.  J.  E.  Humphries  moved  that  inasmuch  as  the  record  of  the 
proceedings  of  the  previous  annual  session  had  been  printed  and 
was  in  the  hands  of  all  of  the  members,  the  reading  thereof  by  the 
Secretary  be  dispensed  with. 

Motion  carried. 

The  President  called  Vice  President  Donworth  to  the  chair,  and 
delivered  to  the  Association  his  annual  address.     (See  Appendix.) 

On  resuming  the  chair,  the  President  announced  the  order  of 
business  to  be — 

REPORTS  OF  ^OFFICERS. 


The  Secretary  then  presented  his  annual  report,  which,  on  mo- 
tion of  Mr.  Arthur,  was  adopted: 

SECRETARY'S  ANNUAL  REPORT. 

Olympia.  Wash.,  July  21,  1897. 
To  the  PresiderU  and  Members  of  the  Washington  State  Bar  Associatio7i: 

Gentlemen— I  have  the  honor  to  submit  for  your  consideration,  this, 
my  report  for  the  year  ending  July  15,  1897: 

Total  number  of  members  at  last  report 178 

Number  joined  since  last  report 26 

Total 204 

Died 1 

Present  membership 203 
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Cash  received  for  26  members  prior  to  July  15 $130 

Cash  received  for  dues 52 

$182 

By  cash  paid  to  Treasurer  August  7,  1896 $177 

By  cash  paid  to  Treasurer  November  21,  1896 5 

$182 

STATEMENT  OF  THE   FINANCES  OF  THE  ASSOCIATION. 

To  cash  balance  as  per  last  report $85  16 

To  cash  from  Secretary,  fees  of  26  members 180  00 

To  cash  from  Secretary,  dues  from  members 52  00 

$267  16 
By  paid  warrants  Nos.  8,  9  and  10  as  per  vouchers $210  24 

To  balance  cash  on  hand $56  92 

Respectfully  submitted.  N.  S.  Porter, 

Secretary. 
The  Treasurer  then  presented  his  annual  report  which  was,  on 
motion  of  Mr.  Leaming,  adopted. 

TREASURER'S  ANNUAL  REPORT. 

July  21,  1897. 
William  A.  Peters,  in  acc't  with  the  Washington  State  Bar  Association. 

1896.    To  cash  on  hand  as  per  last  statement;  June,  1896 $85  16 

August  4.    To  warrant  No.  8,  N.  S.  Porter,  Secretary 19  39 

August  4.    To  warrant  No.  9,  C.  S.  Fctgg 12  00 

August  4.    To  check,  N.  S.  Porter,  Secretary 145  61 

By  paid  warrant  No.  8,  N.  S.  Porter $19  39 

By  paid  warrant  No.  9,  C.  S.  Fogg;, 12  00 

To  initiation  fee,  E.  B.  Leaming 5  00 

By  amount  paid  out,  warrant  No.  10 178  85 

To  balance  on  hand 56  92 

$267  16  $267  16 
Respectfully  submitted.  William  A.  Peters, 

Treasurer. 
The  Secretary  then  read  the  annual  report  of  the  Executive  Com- 
mittee, which  was,  on  motion  of  Mr.  Arthur,  adopted: 

REPORT  OF  EXECUTIVE  COMMITTEE. 

Olympia,  Wash.,  July  20,  1897. 
To  the  Washington  State  Bar  Association: 

Your  Executive  Committee  have  the  honor  to  report  that  since  the 
last  meeting  of  this  Association  it  has  been  necessary  for  this  Committee 
to  hold  but  two  meetings. 
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The  first  was  held  at  the  office  of  the  President  in  Seattle  on  November 
11,  1896.  Those  present  were:  Harold  Preston,  President;  George  Don- 
worth,  Vice  President;  Nathan  S.  Porter,  Secretary;  and  William  A. 
Peters,  Treasurer. 

The  bill  of  the  Secretary  for  expenses  of  printing  proceedings  of  the 
session  of  1896,  amounting  to  $178.85,  was  audited,  approved  and  ordered 
paid. 

The  Treasurer,  Hon.  William  A.  Peters,  having  $75.16  of  money  be- 
longing to  the  Association  on  deposit  with  the  Guarantee  Loan  and  Trust 
Company  at  the  time  of  its  assignment  to  Jacob  Furth  on  the  25th  day  of 
May,  1896,  and  having  made  good  to  the  Association  said  amount  from 
his  own  funds,  it  was  unanimously  voted  that  the  Association  assign  its 
interest  in  said  deposit  to  Treasurer  Peters,  in  order  that  he  may  recover 
the  same,  if  possible,  from  the  assets  of  said  company,  for  which  purpose 
an  assignment  was  executed  by  the  President  and  Secretary,  of  which  the 
following  is  a  copy: 

For  value  received,  we  hereby  sell,  assign,  transfer  and  set  over  to  W. 
A.  Peters,  his  executors,  administrators  and  assigns,  all  moneys  of  the 
Washington  State  Bar  Association  had  on  deposit  with  the  Guarantee 
Loan  and  Trust  Company,  of  Seattle,  at  the  time  of  its  assignment  to 
Jacob  Furth  on  May  25,  1896,  to  wit,  the  sum  of  seventy- five  and  sixteen 
one-hundredths  ($75.16)  dollars. 

We  hereby  authorize  the  said  W.  A.  Peters,  in  his  name  and  at  his  sole 
expense  and  cost,  to  collect  the  same. 

Washington  State  Bae  Association. 

Attest:  N.  S.  Porter,  By  Harold  Preston, 

Secretary.  President. 

Dated  at  Seattle,  Washington,  November  11,  1896. 

The  following  subjects  were  selected  upon  which  to  prepare  articles  to 
be  read  before  the  Association  at  its  next  meeting: 

1.  Philosophy  of  the  Law. 

2.  Irrigation  and  Water  Rights  in  Washington. 
8.  Mining  Law. 

4.  Policy  and  Practical  Effects  of  Usury  Law. 

5.  Some  Judicial  Opinions — A  Study. 

6.  Reminiscences  of  the  Bench  and  Bar. 

The  following  named  attorneys  were  selected  to  write  upon  the  fore- 
going subjects,  which  were  assigned  as  follows: 

1.  To  E.  B.  Leaming.  of  New  Whatcom. 

2.  To  Austin  Mires,  of  Ellensburg. 
8.  To  J.  W.  Feighan,  of  Spokane. 

4.  To  W.  H.  Pritchard,  of  Tacoma. 

5.  To  Ben  Sheeks,  of  Tacoma. 

6.  To  John  P.  Hoyt,  of  Seattle. 

The  Secretary  was  instructed  to  correspond  with  said  attorneys  in  ref- 
erence to  writing  articles  on  said  subjects. 

Also,  to  notify  the  chairman  of  each  of  the  standing  committees  of  the 
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AssociatioQ  that  a  report  from  his  committee  at  the  next  meeting  of  the 
Association  would  be  expected. 

No  further  business  appearing  before  the  committee,  it  adjourned  to 
meet  at  the  call  of  the  President. 


June  11,  1897. 

By  order  of  the  President,  the  Executive  Committee  met  at  the  office 
of  the  President  in  Seattle. 

Present:  Harold  Preston,  President;  D.  J.  Crowley,  Vice  President; 
George  Donworth,  Vice  President;  N.  S.  Porter,  Secretary;  Wm.  A. 
Peters,  Treasurer. 

A  program  for  the  basiness  of  the  Association  was  discussed  and 
mapped  out  in  accordance  with  notices  to  be  issued  by  the  Secretary.  It 
was  also  considered  that  the  standing  committees  should  be  required  to 
give  more  attention  to  the  subjects  referred  to  them  than  heretofore,  and 
make  reports  to  the  Association,  and  that  more  time  be  allowed  to  mem- 
bers for  the  discussion  of  the  various  subjects  thus  brought  before  the 
Association,  so  the  number  of  articles  to  be  read  was  limited  to  the  num- 
ber prescribed  by  section  4  of  the  by-laws — six.  The  matter  of  meeting 
place  and  accommodations  were  left  to  the  local  Bar  Association. 

No  further  business  appearing  before  the  committee,  it  adjourned. 

Attest:  N.  S.  Porter,  Harold  Preston, 

Secretary.  President. 

ELECTION  TO  MEMBERSHIP. 

The  following  named  attorneys  were  elected  to  become  members 
of  the  Association. 

A.  L.  Jacobs,  Walter  S.  Fulton,  George  B.  Hutchinson,  Herbert 
B.  Huntley,  Thomas  B.  Hardin,  Wilson  R.  Gay,  Eduard  P.  Edsen, 
Eben  Smith,  John  L.  Neagle,  C.  A.  Riddle,  Howard  B.  Slaason, 
Henry  W.  Lung,  Henry  G.  Parkinson,  John  P.  Hartman,  jr.,  and 
J.  Lindley  Green,  of  Seattle. 

Hiram  E.  Hadley,  Albert  S.  Cole,  P.  R.  Kershaw,  and  O.  B. 
Barbo,  of  New  Whatcom. 

Kirk  Whited,  Clyde  Warner,  and  Carroll  B.  Graves,  of  Ellens- 
burg. 

C.  W.  Hodgdon,  of  Montesano. 

O.  R.  Holcomb,  of  Ritzville. 

Millard  T.  Harlson,  of  Spokane. 

J.  C.  Waugh,  of  Mount  Vernon. 

Mr.  Arthur  announced  that  Judge  Hanford  had  tendered  to  the 
Association  the  use  of  the  United  States  court  room  in  which  to 
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hold  sessions,  and  moved  that  the  Association  adjourn  to  meet  at 
the  United  States  court  room  at  2  o'clock  p.  m. 
Motion  carried. 


AFTERNOON   SESSION. 


United  States  Coubt  Room, 

Seattle,  July  21,  1897,  2  p.  m. 

Meeting  called  to  order  by  President  Harold  Preston. 

Mr.  Humphries — Mr.  President,  after  the  President  had  read 
his  address,  the  acting  President  called  upon  the  members  of  the 
bar  for  remarks  and  discussion  upon  the  address  and  nothing  was 
said;  and  I  do  not  know  whether  it  would  be  taken  by  reason  of 
the  silence  thai  the  bar  concurred  entirely  with  the  President  upon 
that  address  or  not,  and  I  wish  to  state,  without  any  argument, 
that  we  will  consider  it  at  such  time  as  it  can  be  taken  up;  that  I 
do  not  agree  with  the  President  upon  the  proposition  that  in  mak- 
ing a  mortgage  or  a  note,  or  at  the  time  of  making  the  contract  the 
appraisement  laws  can  be  waived,  and  I  do  not  agree  with  the 
President  that  the  right  of  possession  can  be  waived  or  the  right 
of  redemption  can  be  waived  in  the  making  of  a  mortgage.  I 
take  the  position  that  those  statutes  were  made  for  the  benefit  ot 
the  improvident  or  thoughtless  debtor,  and  that  it  is  not  lawful  for 
him  in  the  coniract  of  mortgage  or  note  to  wave  it;  and  at  such 
time  as  the  bar  can  hear  it  I  would  like  to  discuss  those  matters, 
but  not  at  this  time,  as  it  would  be  out  of  order. 

The  President — I  take  it  that  discussion  on  the  matter  would 
be  in  order  later  in  the  program. 

Mr.  Leaming  then  read  before  the  Association  his  paper  on  the 
subject  of  "Philosophy  of  Law."     (See  Appendix.) 

The  President — One  of  the  features  of  our  recent  meetings  has 
been  the  discussion  from  time  to  time,  as  the  program  proceeded, 
of  the  papers  read  and  reports  made,  and  the  time  is  now  open  for 
a  discussion  of  the  excellent  paper  you  have  just  heard,  and  I  hope 
with  that  in  view  you  will  feel  free  to  indulge  in  such  discussion. 
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There  being  no  discussion  at  this  time,  the  Committee  on  Juris- 
prudence  and  Law  Reform  submitted  the  following  report: 

REPORT  OF  COMMITTEE  ON   JURISPRUDENCE  AND   LAW 

REFORM. 

To  the  Washington  State  Bar  Association: 

Your  Committee  on  Jurisprudence  and  Law  Reform  respectfully  re- 
port that  at  the  last  session  of  the  Association  a  detailed  schedule  was 
presented  of  numerous  defects  in  the  laws.  This  report,  together  with 
the  paper  on  probate  procedure  read  by  Judge  Parker,  resulted  in  the  ap- 
pointment of  a  special  committee  to  frame  and  present  to  the  last  legis- 
lature such  matters  of  a  general  nature  as  needed  legislative  action.  The 
legislature,  however,  passed  only  a  small  number  of  the  bills  thus  pre- 
sented, and  it  is  to  be  regretted  that  Judge  Parker's  probate  bill  was 
among  those  failing  of  enactment. 

Your  committee  is  disposed  to  believe  that  under  existing  circumstances 
it  would  be  utiavailing  to  urge  at  present  any  further  legislation  than  such 
as  will  naturally  arise  from  particular  emergencies. 

From  the  earliest  times  our  territorial  and  state  jurisprudence  has  been 
of  a  desultory  nature,  consisting  of  scrap  enactments  borrowed  mainly 
from  other  states,  and  it  is  the  belief  of  your  committee  that  the  tendency 
has  been  more  in  the  line  of  temporary  expedients  than  with  the  view  of 
maturing  a  permanent,  logical  and  systematic  body  of  laws.  This  may 
be  illustrated  by  the  fact  that  since  the  organization  of  the  state,  we  have 
had  three  revenue  acts  with  various  amendments  to  all  but  the  last,  which 
is  awaiting  its  turn  at  the  next  session.  On  eminent  domain,  we  have 
seven  or  eight  statutes  rather  than  one  general  method  of  procedure 
adapted  for  all  contingencies  demanding  the  exercise  of  that  right.  Our 
road  laws,  oyster  and  fish  laws,  laws  relating  to  municipal  indebtedness, 
etc.,  and  many  others  might  be  named  as  examples  of  crude  unsystem- 
atic legislation. 

From  a  conservative  and  prudential  standpoint,  we  believe  that  our 
system  of  jurisprudence  will  be  greatly  improved  by  less  legislation,  and 
a  more  careful  regard  for  the  character  of  that  necessary  for  enactment. 
Defective  laws  which  we  are  familiar  with  are  less  obnoxious  than  more 
defective  ones  with  which  we  must  become  familiar;  and  until  we  have 
reached  that  period  of  wisdom  and  prudence  which  is  exhibited  by  better 
legislation  than  that  which  flows  from  our  law  givers,  we  feel  constrained 
to  advocate  the  application  of  the  doctrine  of  laissezfaire. 

The  phraseology  of  our  laws  and  the  conflicts  and  defects,  resulting 
from  hasty  consideration  of  bills  proposed  to  the  legislature,  suggest  the 
importance  of  the  adoption  of  some  method  whereby  pending  measures 
could  be  revised  while  in  process  of  enactment.  This  has  been  accom- 
plished in  some  of  the  states  by  the  employment  by  the  legislature  of  one 
or  more  eminent  counsel,  whose  duty  it  is  to  revise  and  criticise  all  pend- 
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ing  measures  as  regards  their  form  of  expression,  constitutionality  and 
relation  to  existing  statutes. 

We  feel  that  under  existing  circumstances^  it  is  more  important  to 
direct  the  attention  of  the  legislature  to  the  necessity  of  a  painstaking 
preparation  of  such  statutes  as  they  decide  to  pass,  both  with  regard  to 
phraseology  and  legal  effect,  than  to  the  recommendation  of  any  particu- 
lar enactments.  If  the  Judiciary  Committees  of  the  houses  of  legislature 
were  empowered  and  required  to  employ  competent  counsel  to  be  paid 
by  the  state,  who  would  be  largely  responsible  for  the  final  draft  of  bills, 
we  feel  that  much  of  the  present  crudity  in  the  Statutes  and  Code  of 
Washington  would  be  avoided  in  the  future. 

R.  A.  Ballinger, 
Gkorgb  Donworth, 
Geo.  M.  Forster, 
Seattle,  July  21,  1897.  Committee. 

Mr.  Ballinger — In  connection  with  this  report,  I  have  in  my 
hand  the  bill  which  Judge  Parker  drafted  and  which  is  spoken  of 
in  the  report,  regarding  amendments  to  the  probate  code.  This 
bill,  as  I  remember,  passed  the  Senate  and  was  very  favorably  con- 
sidered by  the  legislature,  and  it  should  have  passed  the  House  had 
the  legislature  bad  time  to  give  to  matters  of  the  importance  which 
this  was,  and  the  committee  considers  it  of  enough  importance  that 
this  matter  should  be  taken  up  by  this  body  and  perhaps  referred 
to  special  committee  to  advocate  its  representation  to  the  legisla- 
ture. I  present  the  act,  which  was  Senate  bill  No.  134,  with  the 
report. 

Upon  motion  of  Mr.  Donworth,  the  report  was  adopted. 

Mr.  Forster — I  move  that  a  committee  of  three  be  appointed  by 
the  President  to  take  up  Judge  Parker's  bill  and  report  upon  it  to- 
morrow or  the  next  day  with  a  view  of  again  presenting  it  to  the 
legislature  with  such  recommendations  as  they  desire  to  make. 

Mr.  Ayer  moved  to  amend  by  requiring  the  report  to  be  made 
next  year  when  the  legislature  meets. 

Mr.  Forster  —  It  seems  to  me  that  it  is  well  enough  to  take  this 
matter  up  at  this  session.  No  barm  can  come  and  we  cannot  get 
too  much  light  and  knowledge  on  this  subject,  as  it  is  a  matter  of 
great  importance,  as  the  probate  laws  of  this  state  are  very  crude 
and  very  unsatisfactory,  and  b.ecause  consideration  of  the  bill  at 
this  meeting  will  not  prevent  a  further  discussion  at  the  next  meet- 
ing.    I  am  of  the  opinion  that  we  should  consider  it  now. 
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Mb.  Tatlob — I  think  it  might  be  wise  for  as  to  consider  that 
bill  at  the  present  time.  We  considered  that  bill  very  thoroughly 
in  the  Senate  and  we  considered  it  as  simply  a  patching  np  of  the 
probate  law,  and  if  the  Bar  Association  want  to  amend  the  probate 
law  why  don't  they  draw  ap  a  probate  code,  one  which  is  complete 
and  not  a  patching  of  the  one  which  we  have. 

Upon  vote  being  taken,  the  amendment  was  declared  lost,  where- 
upon the  original  motion  was  carried,  and  the  chair  appointed  as 
members  of  the  special  committee:  Charles  S.  Fogg,  of  Taooma; 
W.  T.  Dovell,  of  Walla  Walla;  and  Thomas  B.  Hardin,  of  Seattle. 

The  report  of  the  Committee  on  Judicial  Administration  and 
Remedial  Procedure  came  up  as  the  next  order  of  business. 

Mr.  Crowley — Mr.  Chairman  and  Gentlemen  of  the  Associa. 
tion.  Judge  Reavis  is  the  chairman  of  the  committee  and  I  have  not 
been  able  to  see  or  consult  the  other  members  of  the  committee 
since  the  making  of  this  report,  so  that  it  will  be  in  the  nature  of 
a  report  from  the  committee  rather  than  of  the  committee,  as  I  am 
not  authorized  to  bind  the  balance  of  the  members  of  the  committee 
by  this  report: 

REPORT  OF  COMMITTEE  ON  JUDICIAL  ADMINISTRATION 
•       AND  REMEDIAL  PROCEDURE. 

To  the  President,  Officers  and  Members  of  the  Washington  Bar  Association: 
The  Committee  on  Judicial  Administration  and  Remedial  Procedure 
beg  leave  to  submit  the  following  report: 

Xbe  wonderful  growth  of  the  code  system  has  been  a  source  of  gratifi- 
cation to  the  members  of  the  bar  at  large.  Lawyers  are  eminently  con- 
servative. By  education  and  instinct  they  dislike  change  or  innovation. 
So  strongly  was  this  disinclination  to  change  fixed  upon  the  members 
of  the  profession  that  generations  passed,  during  which  time,  amongst 
English-speaking  people,  the  old  forms  of  common  law  and  equity  pro- 
cedure still  existed.  In  1848  was  adopted  for  the  first  time  what  is  known 
as  the  New  York  Code  of  1848,  which  contained  among  its  characteristic 
features  those  leading  features  which  to-day  distinguish  code  pleading  in 
general  from  the  older  system  of  the  common  law.  For  many  years  after 
the  introduction  of  this  code  it  met  with  furious  opposition  not  only  at 
the  bar,  but  from  the  bench.  Based  upon  the  theory  of  simplicity,  it 
finally  won  its  way,  and  to-day  in  the  United  States  it  prevails  in  three 
of  the  central  states  and  almost  exclusively  in  the  western  states,  having 
been  adopted  in  toto  in  twenty-seven  states  and  in  part  in  many  other 
states  of  the  union.    England,  the  parent  country  of  the  common  law 
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and  equity  systems,  for  a  long  time  adhered  to  the  old  forms  of  proced- 
ure, bat  at  last  came  the  time  of  awakening.  By  the  Judicature  Act  of 
1878,  and  subsequent  legislation,  £ngland  has  placed  herself  in  the  ranks 
of  the  adherents  to  the  code  system  of  pleading.  Though  slow  to  change, 
when  the  change  came  it  was  complete.  The  more  notable  changes  were 
at  first  by  distinct  series  of  statutes,  relating  respectively  to  the  courts  of 
law  and  the  court  of  chancery;  afterwards  the  whole  system  of  English 
courts  and  their  pleading,  at  law  and  in  equity,  were  recast  iu  one  series 
of  statutes.  Now  causes  of  action  of  whatever  kind  may  be  joined  in  the 
same  suit  provided  they  be  by  and  against  the  same  parties.  Much  of 
the  old  verbiage  was  abolished.  The  reform  broke  down  the  wall  of 
separation  between  the  administration  of  law  and  of  equity.  The  radical 
nature  of  the  English  reform  is  illustrated  by  Mr.  Montague  Cracken- 
thrope,  of  the  English  bar,  before  the  American  Bar  Association  in  1896. 
"The  English  system  of  common  law  pleading,*'  said  he,  "was  finally 
swept  away  by  the  English  Judicature  Act  of  1873.  It  had  been  encum- 
bered with  obsolete  learning,  and  had  been  terribly  abused  by  the  inge- 
nuity of  pleaders  during  centuries  of  adroit  manipulation.  The  abuses 
were  not,  I  think,  original,  and  much  had  been  done  to  remedy  them;  but 
the  system  had  fallen  into  discredit,  and  had  become  the  scapegoat  for 
the  sins  of  the  profession.  It  was  determined  that  it  should  no  longer  be 
necessary  to  plead  formal  causes  of  action,  but  that  each  party  should 
tell  his  plain  tale  unfettered  by  technicalities,  or,  as  the  rules  expressed 
it,  that  his  pleadings  should  contain,  and  contain  only,  a  summary  state- 
ment of  the  material  facts  on  which  he  proposed  to  rely.  The  change 
was  of  enormous  historical  importance.  The  old  system  had*been  the 
mould  upon  which  the  whole  common  law  had  been  gradually  formed. 
All  legal  conceptions  had  been  defined,  analyzed,  and  formulated  through 
the  operation  of  that  elaborate  machinery,  it  provided  a  natural  classi- 
fication of  the  law,  saving  it  from  absolute  chaos,  so  that  students  learned 
their  principles  as  they  went  along,  by  mastering  their  procedure.  Dec- 
larations, pleas,  and  demurrers  have  now  become  matters  of  antiquarian 
ii^erest  as  far  as  actual  practice  is  concerned.  But,  until  the  whole  sys- 
tem of  English  law  shall  be  recast  and  codified,  the  old  learning  respect- 
ing them  will  be  indispensable  to  all  who  wish  to  be  sound  common 
lawyers.  Without  it  a  great  deal  of  quite  recent  authority  will  remain 
obscure,  and  the  old  books  in  great  measure  unintelligible.  Even  in  so 
simple  a  matter  as  an  action  of  contract,  it  is  necessary  to  know  the  pe- 
culiar and  not  unromantic  history  of  the  action  of  assumpsit.  In  an  ac- 
tion for  injuries  against  a  carrier  we  must  still  be  familiar  with  the 
distinction  between  the  breach  of  a  duty  to  carry  safely  and  a  breach  of 
a  contract  to  carry,  though  we  are  no  longer  put  to  a  choice  of  one  or  the 
other  form  of  action.  And  so  long  as  written  pleadings  remain,  the  best 
masters  of  the  art  will  be  they  who  can  inform  the  apparent  license  of  the 
new  system  with  that  spirit  of  exactness  and  self-restraint  which  fiows 
from  a  knowledge  of  the  old.*' 
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So  satisfactory  has  been  this  innovation  among  English-speaking 
people  that  it  may  be  safely  said  to-day  that  the  American  bar  is  almost 
universally  in  favor  of  some  kind  of  code  system. 

In  the  federal  courts,  however,  the  fewest  changes  in  the  way  of  ap- 
proximation to  the  code  system  have  taken  place.  As  is  said  in  Lindsay 
vs.  Shreveport  Bank,  156  United  States,  485-494,  the  remedies  in  the  courts 
of  the  United  States  are,  at  common  law  or  in  equity,  not  according  to 
the  practice  of  state  courts,  but  according  to  the  principles  of  common 
law  and  equity,  as  distinguished  and  defined  in  that  country  from  which 
we  derive  our  knowledge  of  these  principles,  and  that,  although  the 
forms  of  proceedings  and  practice  in  the  state  courts  shall  have  been 
adopted  in  the  circuit  courts  of  the  United  States,  yet  the  adoption  of  the 
state  practice  must  not  be  understood  as  confounding  the  principles  of 
law  and  equity,  nor  as  authorizing  legal  and  equitable  claims  to  be 
blended  together  in  one  suit. 

By  section  914  of  the  Revised  Statutes,  it  is  provided  that  "The  prac- 
tice, pleadings  and  forms  and  modes  of  proceeding  in  civil  causes,  other 
than  equity  and  admiralty  causes,  in  the  circuit  and  district  courts,  shall 
conform,  as  near  as  may  be,  to  the  practice,  pleadings  and  forms  and 
modes  of  proceeding  existing  at  the  time  in  like  causes  in  the  courts  of 
record  of  the  state  within  which  such  circuit  or  district  courts  are  held, 
any  rule  of  court  to  the  contrary  notwithstanding."  This  provision  of 
the  Revised  Statutes  so  far  as  actions  at  law  are  concerned,  resulted  in  a 
conforming  to  the  code  of  procedure  of  the  particular  state  in  which  the 
action  was  tried.  No  change  of  like  character,  however,  has  occurred 
upon  the^quity  side  of  the  courts  of  the  United  States  and  the  proceeding 
on  that  side  of  the  court  has  shown  but  little,  if  any,  change  from  the  an- 
cient method  of  procedure  in  the  high  court  of  chancery.  During  the 
present  year,  however,  an  effort  has  been  made  to  secure  legislation  in 
the  direction  of  reform  as  to  the  methods  of  procedure.  On  May  27, 1897, 
two  bills  were  introduced  in  the  House  of  Representatives  of  the  United 
States,  numbered  respectively  3292  and  3356.  Bill  3292  is  entitled  "A  bill 
to  abolish  the  distinction  between  actions  at  law  and  suits  in  equity  in 
all  actions  and  suits  in  the  United  States  courts,  and  to  simplify  the  pro- 
cedure in  such  courts."  Should  this  bill  be  adopted,  a  radical  change  in 
procedure  will  follow.  It  is  directly  in  line  with  the  modern  codes. 
The  opening  section  says,  "That  the  distinction  between  actions  at  law 
and  suits  in  equity  is  hereby  abolished  in  all  causes  of  action  arising 
under  the  constitution,  laws  or  treaties  of  the  United  States,  and  here- 
after in  civil  cases  there  shall  be  but  one  form  of  action  in  the  United 
States  courts  which  shall  be  called  a  civil  action,  in  which  all  causes  of 
action  of  the  same  class,  whether  legal  or  equitable,  may  be  joined,  pro- 
vided that  the  relief  sought  in  the  several  causes  so  joined  is  consistent." 

The  other  provisions  of  the  bill  are  of  such  character  as  to  greatly  sim- 
plify the  method  of  prooBdure. 

Bill  335C  is  entitled  "A  bill  to  provide  for  the  revision  and  consolida- 
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tion  of  the  statute  laws  of  the  United  States."  Under  its  terms  the  presi- 
dent is  authorized,  by  and  with  the  advice  and  consent  of  the  senate,  to 
appoint  three  persons,  learned  in  the  law,  as  commissioners  to  revise, 
simplify,  arrange  and  consolidate  all  statutes  of  the  United  States  general 
and  permanent  in  their  nature,  which  shall  be  in  force  at  the  time  such 
commissioners  may  make  the  final  report  of  their  doings.  This  is  virtu- 
ally an  act  to  provide  a  definite  code  of  procedure.  The  report  is  re- 
quired to  be  completed,  in  print,  to  be  submitted  to  congress  on  or  before 
the  first  Monday  of  December,  1897. 

In  addition  to  this,  an  act  has  been  passed  by  the  congress  of  the 
United  States  authorizing  the  president  to  appoint  three  commissioners, 
whose  duty  it  shall  be,  under  the  direction  of  the  attorney  general,  to  re- 
vise and  codify  the  penal  laws  of  the  United  States.  We  understand  this 
act  has  been  put  into  effect  and  the  commissioners  appointed  thereunder. 
It  is  certainly  a  source  of  gratification  to  know  that  the  penal  statutes  of 
the  United  States,  now  so  thoroughly  scattered  and  so  difficult  to  find, 
will  at  last  be  brought  into  one  body  where  they  will  be  of  easy  access  to 
the  already  overworked  members  of  the  profession.  We  believe  that  it 
is  to  the  interest  of  the  profession  to  have  this  legislation  go  through 
congress  and  become  law.  It  is  in  the  line  of  progress  and  will  have  a 
tendency  to  simplify  the  methods  of  procedure  throughout  the  United 
States  and  to  lead  to  an  almost  universal  code  system.  England,  the 
parent  country,  is  now  in  advance  so  far  as  legislation  of  this  character 
is  concerned.  This  fact,  of  itself,  is  the  very  highest  evidence  of  the  use- 
fulness and  necessity  of  reform  legislation  in  this  direction.  It  is  to  the 
interest  of  litigants  as  well  as  counsel  that  celerity,  simplicity  and  cheap- 
ness should  characterize  the  progress  of  law  suits  from  their  inception  to 
their  end. 

We  therefore  recommend  that  the  State  Bar  Association  of  this  state 
adopt  a  resolution  calling  the  attention  of  our  delegates  in  congress  to 
the  pendency  of  these  bills  and  ask  their  cooperation  in  securing  their 
prompt  passage. 

RECEIVERS. 

Another  subject  of  practical  importance,  and  which  directly  affects 
litigation  is  that  of  receivers.  The  hard  times  of  the  last  few  years  has 
caused  a  wonderful  increase  in  the  number  of  receivers  appointed. 
Formerly  the  appointment  of  a  receiver  was  an  unusual  occurrence. 
Naturally  their  number  was  increased  from  time  to  time  as  the  business 
interests  of  the  country  increased  and  the  necessity  existed  for  the  courts 
to  take  into  possession  and  care  for  property.  No  lawyer  ten  years  ago 
looking  to  the  future  could  have  anticipated  the  enormous  increase  in  the 
appointment  of  receivers  which  has  taken  place.  At  first  receivers  were 
appointed  charily,  and  the  principal  object  was  to  secure  possession  of 
property  through  the  agency  of  such  receivers  and  hold  it  subject  to  the 
disposition  of  the  court.    By  necessity  it  soon  became  an  established 
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practice  that  so  far  as  railroads  were  concemed,  the  court  had  a  right  to 
keep  them  as  going  concerns,  this  upon  the  principle  that  they  were  quasi- 
public  in  their  nature,  and  the  public  had  an  actual  right  to  see  them 
kept  in  operation,  and  that  all  parties  interested  by  way  of  mortgage  or 
otherwise  must  be  understood  to  have  taken  their  securities  subject  to 
this  right  on  the  part  of  the  public.  By  judicial  interpretation  and  other- 
wise this  practice  was  extended  to  property  of  almost  every  kind,  and 
everything  in  the  hands  of  a  receiver  practically  has  been  run  upon  the 
pnnciple  of  keeping  it  as  a  going  concern. 

In  the  case  of  Cake  vs.  Mohun,  164  United  States,  811,  it  is  finally  de- 
cided, "While,  as  a  general  rule,  a  receiver  has  no  authority,  as  such,  to 
continue  and  carry  on  the  business  of  which  he  is  appointed  receiver, 
there  is  a  discretion  on  the  part  of  the  court  to  permit  this  to  be  done 
when  the  interests  of  the  parties  seem  to  require  it;  and  in  such  case  his 
power  to  incur  obligations  for  supplies  and  materials  incidental  to  the 
business  follows  as  a  necessary  incident  to  the  office."  In  that  case  the 
going  concern  was  a  hotel. 

It  has  been  generally  understood  that  in  the  practical  affairs  of  life, 
few  men  were  able  to  run  a  hotel  or  steamboat,  and  yet  under  the  rule 
laid  down  by  the  highest  tribunal  in  the  land,  the  court  has  a  right  to 
embark  upon  such  an  undertaking.  In  our  own  state  we  have  had  in- 
stances where  the  court  has  undertaken  to  and  has  conducted  almost  every 
class  of  business  from  a  hotel  to  a  shingle  mill.  It  is  also  established,  as 
a  result  of  experience,  that  where  the  court  is  entitled  to  exercise  a  dis- 
cretion on  the  question  of  running  a  business,  in  almost  all  cases  it  will 
undertake  to  conduct  it,  though  many  times  the  result  is  unfortunate. 
Again,  the  code  of  Washington  provides  that  courts  may  appoint  a  re- 
ceiver of  a  corporation  whenever  it  is  insolvent  or  in  imminent  danger 
of  insolvency.  Under  this  provision  of  the  statute,  apparently  harmless 
in  itself,  in  the  case  of  Olson  vs.  The  Bank  of  Tacoma,  15  Washington.  152, 
it  has  been  held  by  the  supreme  court  of  this  state  that  this  provision  of 
the  statute  rendered  it  the  "duty"  of  the  superior  court  of  the  proper 
county  to  appoint  a  receiver  of  an  insolvent  corporation  whenever  an  in- 
terested party  asks  for  such  action  on  its  part  and  establishes  the  fact  of 
such  insolvency  to  the  satisfaction  of  such  court.  In  practice  the  result 
has  been  that  where  a  corporation  is  in  debt  and  unable  to  pay  its  obliga- 
tions in  the  ordinary  course  of  business,  any  creditor,  Jiowever  small  his 
claim,  before  even  obtaining  judgment  thereon,  can  resort  to  the  superior 
court  to  secure  the  appointment  of  a  receiver  for  such  corporation.  In 
many  cases  insignificant  claims  have  been  made  the  basis  for  the  appoint- 
ment of  a  receiver  of  very  large  property  interests. 

Side  by  side  with  the  receiver  we  find  in  almost  every  case  his  twin 
brother,  the  "counsel  for  the  receiver."  The  result  has  been  in  many 
cases  unfortunate.  Expenses  have  been  large  and  allowances  both  for 
counsel  and  for  receiver  large.  A  corporation  owning  say  property  of 
the  reasonable  value  of  half  a  million  dollars  is  in  debt  to  the  extent  of 
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one  hundred  thousand  dollars.  By  the  stress  of  hard  times  for  the  time 
being  it  finds  itself  unable  to  pay  some  of  its  current  claims.  A  creditor 
having  a  claim  say  of  one  hundred  dollars  applies  to  the  court  under  these 
circumstances  for  the  appointment  of  a  receiver,  and  under  the  decision 
of  the  supreme  court  this  receiver  must  be  appointed.  A  man,  selected 
by  the  court,  frequently  inexperienced,  is  put  in  charge  of  this  property 
worth  half  a  million  dollars,  and  the  business  is  conducted  under  the  di- 
rection of  the  court  through  the  agency  of  the  receivership.  This  agaidst 
the  will  of  the  owners  of  the  property  and  possibly  against  the  will  of  a 
large  number  of  the  creditors.  Such  a  system  seems  strange.  The  do- 
minion and  ownership  of  property  no  longer  exists  practically  in  the  case 
of  a  corporation  in  debt.  While  theoretically  it  may  seem  proper  to  take 
the  property  of  a  corporation  and  hold  it  and  apply  it  as  a  trust  fund  for 
the  benefit  of  creditors,  yet  the  owners  of  the  property  ought  to  have 
some  rights  which  should  be  respected.  In  nearly  every  case  when  prop- 
erty is  taken  from  the  possession  of  those  who  are  familiar  with  it, 
namely,  the  owners,  great  expense  is  incurred  and  large  losses,  and  the 
property,  large  in  value,  is  sacrificed  to  pay  comparatively  small  claims. 
This  has  been  more  or  less  a  subject  of  reproach  so  far  as  the  bench  and 
bar  are  concerned.  While  in  a  majority  if  not  in  all  cases  the  courts  have 
been  actuated  by  a  desire  to  do  what  is  right,  still  the  impression  made 
upon  the  public  and  the  result  of  the  action  of  the  courts  has  not  been 
fortunate.  The  expense,  delay,  and  arbitrary  taking  of  property  from 
the  possession  of  its  owners  has  led  to  severe  criticism,  and  justly  so,  as 
we  think.  We  believe  laws  ought  to  be  passed  limiting  the  cases  where 
receivers  can  be  appointed,  making  the  appointment  depend,  for  in- 
stance, upon  the  demand  of  the  stockholders  or  officers  of  the  corpora- 
tion, or  a  majority  in  value  of  the  creditors.  Again  the  cost  and  expense 
of  such  receivership  should  be  reduced.  Laws  should  be  passed  limiting, 
so  far  as  it  can  be  done,  the  allowances  to  receivers  and  alsp  to  counsel. 
While  it  is  just  and  right  that  both  receiver  and  counsel  should  receive 
fair  compensation,  there  ought  to  be  fixed  limits  so  that  every  one  may 
know  just  to  what  extent  courts  can  go  in  the  way  of  making  allowances. 
We  venture  to  assert  that  in  no  other  civilized  country  than  the  United 
States  can  be  found  so  many  instances  of  receiverships  where  so  much  of 
the '  property  of  the  debtor  has  been  wasted  in  the  shape  of  expenses. 
Again,  we  think  ihe  owners  of  the  property  and  a  majority  in  value  of 
the  creditors  ought  to  have  a  voice  in  the  selection  of  a  receiver  therefor. 
While  the  receiver  is  an  officer  of  the  court  and  responsible  to  it,  and  the 
court  should  be  allowed  to  make  the  selection,  yet  this  discretion  ought 
not  to  be  an  arbitrary  one,  aid  we  suggest  that  the  owners  of  property, 
in  the  case  of  a  corporation  or  In  any  other  case,  ought  to  be  allowed  at 
least  one  peremptory  challenge  to  a  receiver  appointed  by  the  court,  and 
that  this  privilege  ought  to  be  extended  also  to  a  majority  in  value  of  the 
creditors.  It  is  possible  that  the  return  of  good  times  may  lessen  the 
number  of  receiverships  and  lessen  this  evil,  but  it  may  recur  and  ought 
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to  be  protected  against  by  legislation.  The  right  to  possess,  own  and 
enjoy  property  is  a  sacred  one.  The  right  of  creditors  to  enforce  their 
just  obligations  without  unreasonably  harrassing  their  debtor  is  also  to 
be  protected.  Corporations  as  well  as  individuals  ought  to  be  compelled 
to  pay  their  debts,  but  it  is  unjust  and  unwise  to  permit  any  one,  even  so 
high  an  authority  as  the  court,  under  certain  circumstances,  to  take  pos- 
session of  large  property  interests  and  undertake  to  run  them  instead  of 
the  owners.  Recent  judicial  decisions  have  in  a  large  measure  tended  to 
protect  creditors  furnishing  materials,  supplies  or  labor  to  corporations 
to  keep  them  going  concerns,  even  against  the  holders  of  mortgages. 
We  believe  this  to  be  a  step  in  the  right  direction,  but  we  think  the 
owners  of  property,  as  well  as  the  holders  of  mortgages  thereon,  should 
be  protected  against  heavy  charges  and  the  power  of  the  courts  to  put  in 
charge  of  their  property  incompetent  men.  The  result  of  receiverships 
has  been  so  far  that  neither  creditors  nor  owners  have  been  protected, 
but  in  many  cases  a  large  portion  of  the  property  has  been  dissipated  ia 
the  payment  of  expenses  and  charges  of  administration. 

APPEALS. 

While  as  a  whole  the  provisions  of  the  statutes  of  the  State  of  Wash- 
ington in  relation  to  appeals  are  liberal  and  the  practice  fairly  well  set- 
tled, there  are  a  few  defects  which  ought  to  be  remedied.  Under  the 
provisions  of  the  statute  the  supreme  court  has  determined  that  it  is  a 
material  question  whether  a  statement  of  facts  should  be  first  filed  and 
then  served  or  served  and  filed.  This,  at  most,  is  but  a  mere  technicality 
of  procedure,  and  in  no  case  ought  to  be  material.  The  statute  ought  to 
be  amended  so  that  it  is  not  important  which  step  in  procedure  is  first 
taken,  provided  it  be  followed  in  a  reasonable  time  by  the  other  necessary 
steps.  Again,  the  statute  now  requires  all  parties  to  be  served  with  no- 
tice of  appeal  where  the  appeal  is  not  taken  in  open  court.  This  has  re- 
sulted in  the  dismissal  of  a  number  of  cases  and  a  failure  to  hear  and 
determine  them  upon  their  merits.  Where  an  appeal  is  provided  for  at 
all  it  is  important,  and  the  object  is  to  allow  every  litigant  a  right  to  have 
his  cause  heard  and  determined  in  the  court  of  last  resort  upon  its  merits, 
and  any  procedure  which  fails  to  accomplish  this  object  is  defective- 
While  it  is  true  that  certain  rules  and  methods  of  procedure  must  be  fixed 
by  statute  and  followed,  yet  all  technical  objections  ought  to  be  obviated 
so  far  as  possible.  In  many  cases  the  number  of  parties  to  an  action  is 
large,  and  many  sufifer  default  or  make  no  real  contest.  In  this  class  o^ 
cases  the  statute  ought  to  be  amended  so  that  only  those  who  are  really 
adverse  parties  and  persist  in  litigation  should  be  required  to  be  served 
with  notice  of  appeal. 

As  a  whole  we  believe  the  procedure  in  the  courts  of  this  state  is  based 
upon  correct  principles,  but  of  course  there  are  occasional  defects  which 
when  found  should  be  remedied  by  legislation.         D.  J.  Ckowley, 

Of  the  Committee. 
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Mr.  Humphries — Mr.  President,  I  move  the  adoption  of  the  re-* 
port  and  that  a  copy  of  the  report  be  forwarded  to  each  of  our 
members  of  congress  and  each  of  our  senators,  as  the  sentiment  of 
the  bar  of  this  state. 

Mr.  Thompson — Mr.  Chairman,  it  seems  to  me  that  there  is 
only  a  portion  of  that  report  that  it  is  either  important  or  proper 
to  forward  to  the  members  of  congress  and  our  senators,  that  re- 
fers to  the  federal  legislation.  The  balance  of  the  report  is  en- 
tirely local  so  far  as  its  proposed  effect  is  concerned,  and  it  is  only 
that  portion  of  the  report  which  effects  federal  legislation  which 
should  be  forwarded. 

Mr.  Hardin — I  have  got  a  hazy  impression  or  rather  doubt  as 
to  whether  congress  has  any  power  to  interfere  with  the  equitable 
procedure.  Has  not  the  constitution  vested  the  old  laws  of  equity 
in  the  judiciary  system,  and  can  congress  interfere  with  that  sys- 
tem? I  am  not  clear  on  that  point  and  I  would  like  to  hear  about 
it. 

Mr.  Crowley — That  question  is  one  that  will  evidently  be  made 
in  Congress.  So  far  as  I  have  been  able  to  observe,  the  constitu- 
tion of  the  United  States  speaks  of  law  and  equity  as  distinct  sys- 
tems, but  I  know  of  no  provision  of  the  constitution  which 
prevents  legislation  by  congress  amalgamating  them.  I  think  the 
opinion  of  the  majority  of  lawyers  is  that  congress  can  by  legisla- 
tion amalgamate  the  two  systems,  reserving,  of  course,  the  right 
of  trial  by  jury,  but  amalgamating  the  two  systems  otherwise. 

Mr.  Leuders  —  Mr.  Chairman,  I  was  quite  interested  in  the 
question  of  appeals,  in  the  matter  of  remedial  procedure  in  courts 
and  the  eulogies  on  code  procedure.  While  I  was  trained  under 
common  law  and  equity  practicie  with  well  established  and  settled 
rules  of  procedure,  I  found  it  less  difficult  after  I  got  into  court  to 
stay  there  than  it  is  in  a  great  many  instances  under  the  longer 
code  procedure  we  have  been  following  in  this  state.  It  seems  to 
me  that  if  the  code  procedure  is  to  be  amended  at  all  it  should 
be  to  give  the  litigant  justice  independent  of  any  technical 
rules  of  practice  or  procedure  which  depend  either  upon 
the  knowledge  or  caution  and  carefulness  of  the  practitioner. 
If  the  object  of  the  code  procedure  was  to  remedy  that  defect,  it 
is  commendable.     Under  our  procedure  here  in  the  superior  courts 
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^in  reference  to  the  commenoement  and  prosecution  of  actions,  I' 
have  very  little  complaint  to  make,  because  if  a  party  wants  to  get 
into  court  he  may  amend  until  he  gets  his  pleadings  in  such  a  shape 
that  he  can  practically  try  his  client's  case ;  but  when  he  under- 
takes to  appeal,  there  comes  the  rub.  I  say,  as  a  practitioner  in 
this  state,  in  a  great  many  instances  it  is  almost  absolutely  impos- 
sible, notwithstanding  that  it  undertakes,  in  relation  to  appeals,  to 
caution  the  supreme  court  and  the  judges  thereof  to  disregard  all 
technicalities  and  try  the  case  and  hear  it  on  the  merits ;  and  yet 
the  mere  fact  as  to  whether  a  statement  of  facts  had  been  served 
before  it  had  been  taken  to  the  clerk  of  the  court,  or  whether  it 
had  been  served  after  having  been  filed  with  the  clerk  of  the  court, 
was  a  question  of  jurisdiction  and  a  technicality  upon  which  the 
rights  of  the  litigant,  which  involved  thousands  of  dollars,  turned, 
while  the  statute  was  blind  and  the  practitioner  at  sea  and  the  best 
judgment  of  the  brightest  and  most  brilliant  legal  light  might 
have  committed  the  same  error  at  the  expense  of  thousands  of  dol- 
lars. The  procedure  in  the  appellate  court  should  be  amended  so 
that  the  taking  of  an  appeal  is  as  easy  as  the  institution  of  an 
action.  Now,  in  reference  to  the  statement  of  facts,  it  is  almost 
impossible  for  the  members  of  the  bar  to  get  up  an  ordinary  state- 
ment of  facts  and  go  before  the  court  unless  you  embody  in  it  the 
stenographer's  notes,  which  contain  all  the  chaff  and  all  the  rub- 
bish, immaterial  objections  and  immaterial  testimony,  and  even 
then  you  run  the  risk  of  getting  it  dismissed.  It  seems  to  me  that 
it  is  almost  impossible  to  get  a  statement  of  facts  so  certain  but 
that  it  is  liable  to  be  dismissed  in  the  supreme  court.  If  we  want 
to  reform  we  should  be  consistent  in  our  reform. 

Mk.  Shank  —  If  I  understand  this  report  it  contemplates  putting 
in  the  form  of  a  resolution  exactly  what  is  sought  to  be  covered 
by  the  motion  now  before  the  house.  It  seems  to  me  that  a  reso- 
lution simply  mentioning  those  two  bills  by  numbers  sent  instead 
of  this  voluminous  report  would  reach  the  object  better  than  by 
the  present  motion.  I  move  you,  therefore,  as  a  substitute  for 
this  motion,  that  the  members  of  this  committee  making  the  report 
draft  a  resolution  embodying  that  part  of  this  report  so  far  as  it 
deems  necessary  to  express  the  spirit  of  the  report  as  to  those  two 
billp,  as  the  sense  of  the  Association. 
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-  Mr.  Shank's  amendment  being  seconded,  the  president  announces 
that  it  requires  a  division  of  Mr.  Humphries'  motion,  and  the  sub- 
stitute will  go  for  that  part  of  it  which  directed  that  copies  be 
sent  to  our  representatives  in  congress,  leaving  stand  alone  that 
part  of  the  motion  which  went  to  the  adoption  of  the  report. 

Mb.  Humphbijbs  —  I  think  the  whole  report  should  be  sent  to  the 
members  of  congress.  While  the  learned  gentleman  was  reading 
this  report  it  occurred  to  me  it  was  the  best  argument  that  could 
be  made,  and  the  report  should  be  taken  altogether  as  the  sense  of 
this  meeting,  and  the  members  of  congress  will  take  it  up  and  act 
accordingly,  and  I  think  the  whole  report  should  be  sent  to  them. 
The  part  that  refers  to  appeals  applies  with  equal  force  to  the 
federal  practice.  All  those  technical  points  are  made  in  the  federal 
courts.  In  a  case  that  went  from  this  court  involving  a  hundred 
thousand  dollars  the  case  was  dismissed  in  the  court  of  appeals  be- 
cause the  record  did  not  have  upon  it  the  words  «' filed  by  the 
clerk."  That  is  known  as  the  **Phinney  case."  The  clerk  certi- 
fied to  the  record  here  and  he  certified  to  the  bond  and  the  approval 
of  it,  and  yet  when  it  went  down  to  the  court  of  appeals  it  was  dis- 
missed because  the  file  mark  was  not  placed  on  the  record,  and  that 
is  as  technical  as  can  be.  And  the  same  thing  occurs  in  notices  of 
appeal  and  in  the  case  of  an  appeal  to  the  court  of  appeals  if  the 
notice  is  not  served  upon  every  party  that  is  named  in  the  record, 
then  they  dismiss  them.  It  applies  with  all  its  force  to  the  federal 
practice,  and  there  is  no  reason  why  we  should  not  have  the  fed- 
eral practice  simplified  as  well  as  the  state  practice  on  appeals. 
Now  the  question  comes  up,  <<all  technicalities  should  be  disre- 
garded." The  Seattle  Bar  Association  understood  that  that  meant 
what  it  said,  that  all  formal  matters  which  did  not  go  to  defeat  the 
merits  of  the  case  should  be  disregarded,  but  the  supreme  court 
says  it  didn't  mean  that,  and  that  when  a  certain  statement  of  facts 
was  gotten  up  over  at  Spokane  in  a  certain  case  and  a  very  able 
lawyer  started  for  the  court  house  with  that  statement  of  facts  and 
met  the  opposing  attorney  upon  the  road,  he  gave  him  a  copy  of  it, 
and  he  got  him  to  acknowledge  service  and  carried  it  up  and  laid  it 
down  there — I  think  some  fifteen  or  twenty  minutes  difference  in 
the  time  occurred — the  supreme  court  struck  out  that  statement  of 
facts  because  it  was  not  filed  before  it  was  served;  and  the  same 
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thing  has  occurred  in  the  supreme  court  and  the  other  courts,  and 
I  think  the  whole  report  should  go.  Therefore,  I  move  to  lay  the 
substitute  upon  the  table. 

Mb.  Donworth  —  I  do  not  rise  to  discuss  the  motion  now  before 
the  Association,  but  to  make  a  remark  or  two  in  line  with  the  sug- 
gestions made  by  the  gentleman  from  Tacoma — that  is,  on  the 
question  of  taking  appeals.  I  think  that  most  of  the  members  of 
this  Association,  if  they  were  asked  to  pass  upon  the  motions  to  dis- 
miss that  have  been  granted  by  the  supreme  court,  would  have 
granted  them.  I  think  the  fault  is  with  the  legislature  and  not 
with  the  court.  I  do  not  think  it  is  a  technicality  when  you  try  to 
get  a  man  into  the  superior  court  if  you  fail  to  serve  a  summons 
upon  him.  I  do  not  think  it  could  be  said  that  the  dismissing  of 
an  action  because  there  was  no  service  would  be  considered  a  tech- 
nicality in  the  superior  court,  and  I  do  not  think  it  is  a  technicality 
in  the  supreme  court.  The  law  says  that  the  supreme  court  shall 
disregard  technicalities  in  all  cases  removed  to  that  court,  but  if  a 
case  is  not  removed  to  it,  how  can  they  disregard  a  technicality? 
The  difficulty  of  getting  a  case  into  the  supreme  court,  particularly 
if  it  is  an  important  case  and  many  parties  have  appeared,  is  some- 
thing that  we  are  all  aware  of.  We  go  ^about  the  taking  of  an  ap- 
peal with  fear  and  trembling,  and  if  we  have  won  a  case  and  it  is 
appealed  on  us,  instead  of  preparing  a  brief  upon  the  merits  we 
consider  it  rank  negligence  on  our  part  if  we  do  not  search  the 
record  for  some  omission  and  make  a  motion  to  dismiss  based  upon 
that,  and  if  we  fail  to  do  that  and  file  a  brief  on  the  merits,  we 
should  consider  we  do  not  do  our  duty  to  our  clients.  Now  in  the 
case  of  appeals  from  a  justice  of  the  peace  to  the  superior  court, 
the  law  has  been  provident  enough  to  say  that  if  the  bond  filed  is 
not  the  right  kind  of  a  bond  the  appeal  shall  not  be  dismissed  if 
the  appellant  shall  within  the  time  allowed  by  the  court  file  a  good 
bond.  Now,  if  the  legislature  has  been  careful  enough  to  give  us 
that  chance  in  the  case  of  damage  to  a  cow  or  appeal  for  the  sum 
of  ten  dollars,  it  ought  to  be  kind  enough  to  give  us  that  chance  in 
a  case  involving  a  hundred  thousand  dollars.  I  think  the  law 
should  provide  when  a  motion  to  dismiss  an  appeal  is  made  on  the 
ground  of  a  defective  bond,  the  party  should  have  the  right  within 
the  time  limited  to  file  a  new  bond.     I  further  think  that  where  a 
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motion  to  dismiss  an  appeal  is  made  on  the  ground  that  there  has 
not  been  service  upon  all  the  parties,  if  the  time  for  the  taking  of 
an  appeal  has  expired,  and  no  other  appeal  has  been  taken,  the 
court  should  retain  jurisdiction  of  the  case  so  far  as  concerns  the 
parties  served  and  decide  the  case  as  to  them,  if  it  can  be  done,  re- 
serving or  saving  the  rights  of  parties  not  before  the  court.  We 
have  seen  cases  dismissed  where  the  time  for  taking  an  appeal  has 
expired  and  there  has  been  an  omission  to  serve  parties  whose  in- 
terest in  the  case  is  infinitesimal  or  because  they  might  have  taken 
an  appeal  if  they  had  been  served  —  in  other  words,  the  rule  has 
been  applied  where  the  reason  for  the  rule  failed,  and  I  think  the 
supreme  court  has  decided  right  in  these  cases.  The  fact  is  that 
there  is  hardly  a  lawyer  at  the  bar  that  would  not  be  willing  in  an 
important  case  to  take  all  the  steps  and  do  all  the  work  that  he 
thinks  the  law  requires  him  to  do,  and  then  pay  an  insurance  cor- 
poration or  company  that  would  do  that  one  hundred  to  five  hun- 
dred dollars  to  insure  him  that  his  case  is  in  the  supreme  court. 

Mb.  McGilvra — I  did  not  intend  to  say  anything  on  this  motion, 
and  I  only  rise  now  for  the  pyrpose  of  expressing  my  opinion  that 
the  resolution  ought  to  be  passed  in  the  shape  in  which  it  was  or- 
iginally made.  Perhaps  I  should  not  have  arisen  to  say  that  if  my 
friend  Donworth  had  not  undertaken  to  defend  the  practice  of  the 
supreme  court  in  dismissing  the  cases  here.  The  proposition  of 
dismissing  cases  in  the  supreme  court  of  this  state  or  in  the  su- 
preme court  of  the  United  States,  upon  a  statute  such  as  ours,  re- 
quiring the  filing  of  the  bill  of  exceptions  or  statement  of  facts  — 
that  it  should  be  filed  and  then  served,  and  that  it  was  not  filed  and 
served  when  the  filing  and  service  was  the  same  day  and  the  same 
hour  of  the  day,  because,  forsooth,  it  was  proved  before  the  su- 
preme court  that  it  was  actually  served  a  minute  or  ten  minutes 
before  it  was  filed,  when  all  was  one  act,  ignoring  that  old  princi- 
ple of  law  that  any  part  of  the  day,  any  time  in  the  day  when  an 
act  is  required  to  be  done,  is  a  compliance  with  the  law.  I  do  not 
believe  that  this  Bar  Association  can  go  too  far  in  discouraging  the 
disposition  of  cases  in  any  court,  state  or  federal,  upon  mere  tech- 
nicalities. This  report  embraces  more  than  this;  it  embraces  the 
subject  of  receivers,  and  perhaps  that  is  the  most  important  feature 
of  it,  and  in  my  opinion  the  courts  have  not  gone  so  far  astray  in 
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any  other  matter  connected  with  our  jurisprudence,  both  federal 
and  state,  as  they  have  in  the  appointment  of  receivers.  It  is  trae, 
as  stated  in  this  report,  thi^  ten  years  ago,  perhaps  less  time  than 
that,  the  appointment  of  receivers  was  only  a  casual  and  an  occa- 
sional incident  connected  with  litigation,  and  it  was  not  the  prac- 
tice in  those  days  to  continue  the  business  of  the  individual,'  the 
copartnership  or  the  corporation  owning  property  that  the  receiver 
was  appointed  to  take  charge  of.  Now  it  is  the  common  practice, 
not  only  in  the  matter  of  small  businesses  and  corporations,  but  in 
the  matter  of  large  corporations,  for  the  courts  to  take  these  cor. 
porations  in  hand  when  they  become  insolvent  or  fraudulent  and 
run  the  business  for  the  corporations  and  as  a  rule  for  the  benefit  of 
the  corporations.  Now  this  may  be  a  slight  digression,  but  it  is  all 
embraced  in  the  proposition  of  this  report.  This  is  not  the  first 
time,  and  it  will  not  be  the  last  time,  if  I  shall  have  occasion,  when 
I  shall  enter  my  protest  against  this  vicious  practice,  as  it  seems  to 
me,  of  the  indiscriminate  appointment  of  receivers.  If  you  un- 
dertake to  appoint  a  committee  to  make  a  special  recommendation, 
it  seems  to  me  you  will  make  a  miBta):e;  and  this  report  should  not 
be  divided  up  at  all,  and  if  we  are  going  to  do  anything  at  all 
about  it,  let  us  send  the  whole  thing. 

The  President — The  motion  is  to  lay  Mr.  Shank's  substitute, 
which  was,  that  the  committee  drafX  a  proposed  resolution  refer- 
ring the  entire  report  and  submitting  that  instead  of  the  report 
itself,  upon  the  table. 

The  motion  was  put  and  carried. 

Mr.  Gay — I  do  not  propose  to  discuss  the  matter  of  what  shall 
be  done  with  this  report.  I  think  that  most  of  the  bar  will  agree 
that  it  should  contain  more  than  it  does.  As  I  understood  it, 
the  purpose  of  this  committee  was  to  suggest  something  along  the 
lines  which  would  simplify  the  procedure  of  practice  to-day  in  this 
state,  and  possibly  the  federal  court.  I  do  not  believe  there  is  an 
attorney  now  in  practice  but  what  has  discovered  that  a  large 
amount  of  his  income  goes  to  office  expenses  by  way  of  keeping 
stenographers  for  that  which  ought  to  be  eliminated  from  our 
practice.  We  have  drifted  into  a  habit  in  some  way  or  other,  and 
the  courts  apparently  construe  the  practice  act  to  be,  particularly 
in  equity  cases,  so  called  —  the  foreclosure  of  mortgages  —  that 
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we  must  first  have  a  long  complaint,  and  then  have  it  traversed  by 
answer,  reply,  etc. ;  after  issues  are  finally  made  up,  that  there 
must  be  long  findings,  and  after  that  there  must  be  a  long  decree, 
and  all  of  these  matters,  which  ought  practically  to  be  very  much 
simplified,  it  seems  to  me.  Now,  the  findings  of  fact  practically 
in  our  practice  are  so  long  that  they  recite  every  word  or  more 
than  is  originally  conveyed  in  the  original  complaint,  and  these 
are  never  recorded  in  any  book,  but  they  are  pigeon-holed  at  the 
court  house ;  but  nevertheless  it  takes  stenographers  to  make 
them.  Not  long  ago  I  saw  a  decree  in  a  simple  foreclosure  of 
mortgage,  which  was  left  down  in  our  office,  that  had  sixteen 
pages  in  it,  and  a  few  days  later  I  saw  in  the  equity  department  of 
our  court  a  decree  in  the  foreclosure  of  liens  or  mortgage,  some- 
thing of  that  kind,  that  had  thirty-two  pages,  and  I  never  have 
been  able  to  see  what  particular  function  the  so-called  findings  of 
fact  served.  If  it  happens  to  be  a  trial  by  jury,  a  jury  will  go 
out  and  they  will  find  for  the  plaintiff  or  defendant,  and  if 
they  find  for  the  plaintiff  it  is  generally  conceded  that  they  have 
found  facts  as  pleaded  in  the  complaint,  and  upon  that  simple 
little,  short  verdict  we  can  draw  a  decree  which  will  probably  take 
a  page,  and  we  think  we  have  a  legal  procedure  and  a  legal 
judgment  and  a  legal  decree.  But  we  have  drifted  into  this  practice 
that  has  been  made  so  voluminous  and  expensive. 

Judge  W.  H.  Moobe  —  I  did  not  intend  to  say  anything  with 
reference  to  this  matter,  but  so  much  has  been  said  relating  to 
receiverships,  and  the  report  mentions  the  classes  of  cases  in 
which  receivers  have  been  appointed,  and  that  the  appointment  of 
such  receivers  has  been  sanctioned  by  so  high  a  court  as  the 
supreme  court  of  the  United  States,  and  the  running  of  businesses 
has  been  sanctioned  by  that  court,  that  I  will  state  my  experience 
in  the  six  months  I  have  presided  over  the  equity  and  probate  de- 
partment of  the  superior  court  of  King  county.  I  went  upon  the 
bench  and  found  that  there  were  receivers  of  everything,  from 
hotels  to  shingle  mills,  and  they  were  all  running.  I  was  called 
upon  to  run,  not  the  shoe  business  of  a  corporation,  but  the  shoe- 
business  of  an  individual  against  whom  there  was  no  judgment.  I 
was  called  upon  to  run  a  tin  shop,  hardware  stores  and  divers  and 
sundry  shingle  mills  and  coal  mines,  millinery  stores  and  every 
—3 
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conceivable  thing  except  a  church,  whether  it  was  the  business  of 
a  corporation  or  an  individual  against  whom  there  were  no  judg- 
ments. I  found  it  all  going  on,  and  that  it  had  been  going  on 
from  time  immemorial.  One  of  the  evils  of  continuing  these  busi- 
nesses I  found  in  the  case  of  a  sawmill  company  of  whose  property 
a  receiver  had  been  appointed  in  1890.  That  business  was  con- 
ducted as  long  as  there  was  any  mill  to  conduct.  After  it  burned, 
of  course,  they  ceased  to  conduct  the  mill  business,  but  the  re- 
ceiver continued  to  work  in  order  that  he  might  put  in  his  claim 
for  compensation  at  the  end  of  the  time,  and  when  I  settled  the  re- 
ceiver's accounts,  as  the  judge  of  the  superior  court  of  King  county, 
I  was  able  to  pay  out  of  the  estate  of  that  corporation,  which,  when 
it  went  into  the  hands  of  the  receiver  was  easily  worth  fifty  or  sixty 
thousand  dollars  and  twice  the  amount  of  indebtedness,  forty-eight 
cents  on  the  receiver's  obligations,  and  the  creditors  of  the  corpo- 
ration never  got  a  cent.  The  proposition  of  appointing  receivers 
for  the  last  two  or  three  years  has  simply  run  wild,  and  appoint- 
ments have  been  made  without  consideration  and  without  necessity, 
and  private  businesses  have  been  run  for  years  and  years  by  the 
courts.  I  will  admit  that  the  courts  are  chargeable  with  some  of 
the  strictures  that  have  been  made  in  that  respect,  but  I  must  say 
to  those  attorneys  who  cast  these  strictures  that 'when  they  get  a 
client  who  is  seeking  to  hinder,  delay  and  defraud  his  creditors, 
about  the  first  thing  that  he  does  is  to  go  in  and  tempt  the  courts 
to  appoint  a  receiver. 

Mr.  Bbown  —  I  would  like  to  suggest  that  attorneys  are  sworn 
to  protect  the  interests  of  their  clients,  aind  if  attorneys  find  judges 
who  will  appoint  receivers,  it  seems  to  me  it  is  their  duty  to  make 
the  application.  It  seems  to  me,  on  this  question  of  procedure, 
that  our  system  has  raised  up  a  thing  that  we  are  endeavoring  to 
get  rid  of  now.  I  came  here  from  the  State  of  Maine  some  time 
ago.  Under  our  old  common  law  practice,  all  we  had  to  do  was  to 
take  a  blank  and  in  about  five  minutes  we  could  fill  it  up  and  put 
our  signature  to  it,  and  that  was  the  end  of  the  pleading,  whether 
it  was  a  complaint  for  $100  or  $100,000;  and  when  we  came  into 
court  we  passed  the  writ  over  to  the  defendant  and  he  wrote  on  the 
back  of  it  <<  Comes  now  the  defendant  and  puts  himself  on  the 
country,"  and  then  hands  the  writ  to  the  plaintiff,  and  our  issues 
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were  all  made  up,  at  an  expense  of  three  or  fonr  pens  full  of  ink 
and  fifteen  or  twenty  minutes  writing. .  It  seems  to  me  that  the 
old  common  law  system,  if  we  had  it  to-day,  would  just  fill  the 
bill  that  these  gentlemen  are  now  asking  for.  I  sincerely  and  hon- 
estly belieye  it  would.  There  would  be  none  of  this  stenographic 
work  that  we  have  to  pay  so  much  for.  There  would  not  be  the 
spending  of  hours  and  hours  in  court  in  settling  motions  and  de- 
murrers and  interrogatories  and  everything  of  that  sort,  but  you 
could  come  in  before  the  jury  and  in  fifteen  minutes  try  your  case. 

Mb.  Thompson — The  question  is  both  one  of  theory  and  a  prac- 
tical one.  Looking  at  it  from  its  practical  side  it  is  simply  a  ques- 
tion whether  we  shall  send  to  our  members  of  congress  a  report 
which  in  the  crowding  of  affairs  upon  them  will  never  be  con- 
sidered at  all  and  therefore  be  of  no  value  to  us  as  attorneys  repre- 
senting litigants  or  to  our  clients  themselves,  or  whether  it  is 
desirable  at  all  that  the  United  States  courts  should  be  controlled 
by  a  code  system  instead  of  the  system  by  which  it  is  now  con- 
trolled. If  it  is  desirable,  whether  or  not  a  recommendation  to 
members  of  congress  should  not  be  directed  to  the  bills  before 
congress  with  some  likelihood  of  passing  in  order  that  that  step  may 
be  taken  instead  of  directing  their  attention  to  a  voluminous  report 
upon  that  and  such'  matters  as  receiverships  and  everything  of 
that  kind.  I  think  myself  that  the  question  should  be  divided  and 
that  matter  only  submitted  to  them  if  at  all.  Personally  I  am  op- 
posed to  the  whole  business.  So  far  as  receiverships  are  concerned 
I  agree  with  everything  that  has  been  said  against  them  and  go  a 
good  deal  further  than  the  gentlemen  do.  I  think  receiverships  are 
the  abomination  of  this  country  and  this  country  has  been  run 
about  long  enough  by  receivers.  But  so  far  as  the  United  States 
congress  adopting  our  code  practice  is  concerned  I  do  trust  that  that 
time  will  be  after  I  have  ceased  to  practice.  It  is  enough  to  have 
one  abomination  of  that  kind  on  our  hands  without  getting  two. 
We  have  a  little  relief  once  in  a  while  by  passing  out  of  our  code 
practice  and  getting  before  the  United  States  court,  and  get  a  sure 
enough  trial  before  a  court  and  jury  and  I  enjoy  it  when  I  get 
there,  and  I  am  for  that  reason  opposed  to  this  whole  matter. 

JuDGK  HoYT—  Mr.  Chairman,  I  do  not  feel  called  upon  to  defend 
the  supreme  court  or  their  decisions.     I  presumed  that  when  the 
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legislatare  said  a  thing  should  be  done  it  mast  be  done,  or  at  least 
it  would  require  an  express  statement  by  the  legislature  that  it 
should  not  be  done  to  excuse  the  doing  of  it.  I  thought  it  could 
not  be  dispensed  with  by  some  glittering  generalities  thrown  in  at 
the  end  of  the  act.  That  is  what  the  Bar  Association  seems  to 
want  the  supreme  court  to  do.  They  want  them  to  disregard  the 
express  direction  by  the  legislature  because  the  legislature  at  the 
end  of  the  act  has  thrown  in  some  generalities  about  overlooking 
certain  technicalities.  It  would  not  be  fair  to  the  legislature  to 
assume  that  the  legislature  after  providing  expressly  what  should 
be  done — although  that  seems  to  be  the  disposition  of  the  bar  by 
their  criticism,  they  seem  to  think  that  the  supreme  court  ought  to 
have  failed  to  carry  it  out.  I  have  more  respect  as  a  lawyer  and 
did  have,  as  a  member  of  the  supreme  court,  for  the  legislature 
than  to  assume  that  when  they  said  a  thing  should  be  done,  that 
they  meant  when  they  said  afterwards  that  certain  technicalities 
might  be  overlooked,  that  they  intended  to  say  that  the  very  thing 
which  they  had  provided  should  be  done  should  not  be  done.  That 
is  about  all  I  have  to  say  upon  that  subject.  Upon  the  general 
proposition  before  the  Association  I  am  not  prepared  at  present 
myself  to  vote.  I  am  certainly  not  prepared  to  dump  this  report 
all  into  the  laps  of  our  members  of  congress,  nor  am  I  prepared  to 
act  upon  the  substitute,  suggested  by  the  report  itself,  that  we  ap- 
prove and  ask  our  members  in  congress  to  attempt  to  have  passed 
the  two  bills  referred  to.  I  am,  myself,  not  sufficiently  familiar 
with  the  subject  matter  of  these  bills  to  be  prepared  to  vote  on  that 
question.  I  think  it  would  be  safer  and  better  to  leave  the  matter 
to  a  committee,  to  draft  a  special  report,  under  the  instructions  of 
this  Association,  to  be  transmitted  to  our  members  in  congress. 

Mr.  Hardin — I  was  in  favor  of  sending  this  report  on  to  con- 
gress, but  Judge  Hoyt  has  put  it  in  a  new  light.  He  suggested 
the  improvidence  of  dumping  the  whole  report  into  the  laps  of  the 
members  of  congress.  I  have  had  some  experience  with  members 
of  congress,  and  from  what  I  know  of  them  their  laps  are  usually 
pretty  well  occupied  otherwise.  I  think  Judge  Hoyt's  idea  is  cor- 
rect, and  that  the  report  had  better  be  cut  down,  and  these  ques- 
tions immediately  bearing  on  these  matters  to  be  considered  by  the 
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federal  legislatare  be  sent,  and  therefore  I  am  in  favor  of  the  sug- 
gestion made  by  him. 

The  President — I  am  inclined  to  the  opinion  that  the  motion 
in  order  to  be  intelligently  voted  npon  should  be  divided  in  two 
parts:  First,  to  adopt  the  report,  and,  seoond,  as  to  the  disposition 
of  it  If  there  is  no  objection,  I  will,  put  the  first  motion,  which 
is  as  to  the  adoption  of  the  report. 

Judge  Hott — If  I  understood  the  reading  of  the  report,  the 
adoption  of  the  report  will  carry  with  it  the  adoption  of  at  least 
certain  resolutions — I  suppose  it  would  be  equivalent  to  adopting 
the  resolutions,  if  the  report  was  adopted. 

Judge  Hakfobd — If  not  too  late,  I  would  like  to  say  a  word. 
I  think  whatever  recommendations  the  Bar  Association  makes  in 
regard  to  legislation  by  congress,  it  ought  to  be  taken  with  a  good 
deal  of  deliberation.  We  ought  to  make  up  in  our  own  minds 
something  definite  that  we  want  to  ask  for  and  be  careful  that  we 
are  not  doing  more  harm  than  good.  There  can  be  no  doubt  but 
what  some  action  might  be  taken  that  would  relieve  the  practice 
of  some  of  the  burdens  —  I  refer  to  the  practice,  of  course,  in  the 
circuit  court  of  the  United  States.  The  burdens  of  litigants  might 
be  relieved  to  some  extent,  but  there  is  always  danger,  when  you 
get  a  body  like  the  congress  of  the  United  States  to  move  once,  of 
going  too  far.  It  was  forcibly  impressed  upon  my  mind,  at  the 
late  American  Bar  Association  at  Saratoga  last  August,  the  subject 
of  having  a  national  code  was  considerably  discussed,  and  members 
from  the  west  from  a  good  many  of  the  states  were  very  much  in- 
clined to  favor  it.  I  noticed,  however,  that  the  New  York  lawyers, 
those  who  have  practiced  from  the  beginning  under  the  code,  were 
inclined  to  be  very  conservative,  and  they  called  attention  to  the 
fact  that  the  state  where  the  greatest  burdens  rested  upon  litigants  in 
matters  of  practice  was  the  State  of  New  York,  and  that  after  hav- 
ing first  adopted  the  Field  Code,  and  then  employed  a  commissioner 
for  years  at  a  high  salary  to  work  upon  it  and  revise  it  and  amend 
it,  that  the  work  had  gone  on  until  the  acts  of  the  code  involved 
nearly  four  thousand  pages,  and  it  has  become  so  massive  and  so 
burdensome  that  the  lawyers  who  live  and  practice  in  that  state 
are  very  tired  of  it.  That  led  to  a  suggestion  as  to  how  far  a  uni- 
fication of  the  laws  and  a  reformation  of  the  practice  in  the  federal 
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courts  might  go,  aad  when  there  was  the  first  saggestion  that  con- 
gress might  make  inflexible  rules  of  practice  to  be  applied  to  ad- 
miralty, the  whole  convention  almost  with  one  voice  was  opposed 
to  it,  and  they  were  led  specially  by  the  leading  practitioners  of 
New  York  city,  those  who  make  a  specialty  of  admiralty  practice. 
The  suggestion  of  the  legislature  patting  its  hand  upon  the  prac- 
tice in  admiralty  cases  raised  a  general  revolt.  Now,  there  must  be 
some  reason  why  those  who  have  had  experience  should  feel  so 
touched.  When  the  bare  suggestion  was  made  that  the  legislature 
would  be  doing  harm  to  even  put  its  hand  upon  the  practice  in  ad- 
miralty cases,  and  my  own  reflections  upon  this  subject  have  led 
me  to  about  this  conclusion:  That  when  the  legislature  is  called 
upon  to  act,  it  is  usually  by  some  one  who  has  a  case  in  mind.  He 
has  been  aggrieved  by  a  decision  of  the  court  at  some  time,  and  he 
appeals  to  the  legislature  to  change  the  rule  that  has  been  applied  in 
his  case  by  a  court,  and  he  goes  to  work  at  it  in  a  way  to  have  the 
law  made  so  that  it  will  be  rigid  and  inflexible,  and  when  the  court 
makes  a  decision,  under  that  kind  of  a  law,  that  decision  is  most  se- 
verely complained  of,  because  the  court  is  required  to  apply  techni- 
cal rules  which  dispose  of  cases,  without  reference  to  the  merits  that 
are  involved.  Whatever  legislation  is  attempted  affecting  the 
practice  of  courts,-  in  my  judgment,  should  be  of  a  general  char- 
acter, leaving  the  court  some  freedom  to  act,  when  it  sees  the  jus- 
tice of  the  case,  to  administer  justice  instead  of  being  bound  by  a 
rigid  technical  rule,  where  you  must  do  so  and  neither  deviate  to 
the  right  nor  to  the  left,  in  the  matter  of  mere  practice.  Now, 
that  is  what  I  understand  to  be  the  chief  merit  of  the  admiralty 
practice;  that  the  court  is  free  to  administer  justice  as  it  is  made 
to  appear  and  the  right  of  the  parties  is  considered  paramount  to 
any  mere  rule  of  practice,  as  to  the  manner  and  means  of  getting 
at  the  right.  Now,  for  that  reason,  I  know  that  the  lawyers  that 
I  met  who  had  had  the  greatest  experience  in  code  practice  were 
very  much  afraid  of  appealing  to  congress  for  a  federal  code. 

The  President — The  original  motion  is  now  before  the  Asso- 
ciation. 

Mr.  Donworth  —  If  there  is  no  objection  I  would  like  to  move 
that  we  indorse  and  adopt  so  much  of  this  report  as  applies  to  other 
subjects  with  the  exception  of  recommending  the  union  of  the  two 
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remedies  in  the  circuit  courts.  I  do  that  merely  because  objection 
has  been  made  to  one  feature  and  no  objection  has  been  made  to 
the  other  features. 

Mb.  McGilvba  —  I  second  the  amendment. 

The  President — The  question  then  is  on  the  amendment,  that 
we  adopt  and  recommend  so  much  of  the  report — all  of  the  report, 
except  that  dealing  with  the  question  of  the  union  of  the  legal  and 
equitable  branches  in  the  federal  courts. 

Upon  the  vote  being  taken,  the  chair  announced  that  the  amend- 
ment had  carried. 

The  chair  stated  the  motion  as  amended. 

Judge  Hoyt — As  I  understand  it,  the  vote  now  is  to  be  on  the 
question  of  sending  to  congress  this  report,  after  it  has  been  re- 
lieved of  everything  that  is  in  the  province  of  congress.  You  have 
refused  to  adopt  the  report  of  the  committee  as  to  the  equity  and 
civil  sides  of  the  United  States  courts.  Now,  the  question  occurs 
on  the  sending  of  the  report  as  adopted,  after  leaving  everything 
out  as  to  the  United  States  courts.  It  seems  to  me  that  the  motion 
should  be  voted  down. 

The  President — The  question  now  is  as  to  sending  copies  of 
the  report  to  our  representatives  in  congress. 

Mr.  Thompson — I  rise  to  a  point  of  order.  As  I  understand 
it,  the  situation  is  this:  An  amendment  has  just  been  adopted  and 
that  limited  the  scope  of  the  original  proposition.  The  adoption 
of  the  amendment  does  not  adopt  the  motion,  but  simply  tacks  that 
amendment  on  to  the  question  and  the  question  as  amended  would 
come  now  before  the  house  for  adoption,  and  the  question  would 
be,  as  I  understand  it,  whether  we  shall  adopt  the  committee's  re- 
port as  amended  and  transfer  to  our  members  in  congress  copies  of 
the  report  as  amended. 

Mr.  Humphries  —  I  am  inclined  to  that  view,  that  the  motion  as 
amended  will  destroy  the  effect  that  we  intended  to  produce  by 
sending  the  report,  and  while  I  am  the  mover  of  the  motion,  I  shall 
have  to  vote  against  it  as  amended. 

The  President  —  I  am  disposed  to  give  you  all  an  opportunity 
to  vote  against  it. 

Upon  the  motion  being  stated  and  voted  upon,  the  chair  an- 
nounced that  the  report  of  the  committee  had  been  adopted  in  all 
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respects  save  that  which  referred  to  the  anion  of  the  two  reme- 
dies. 

Judge  Hoyt — I  move  that  that  part  of  the  report  not  adopted  and 
which  relates  to  procedure  in  the  federal  courts  be  referred  to  a 
special  committee  of  three  members,  to  be  appointed  by  the  chair. 

Motion  seconded  and  carried. 

Mb.  Sbagklbfosd  —  I  would  like  to  inquire  of  Mr.  Crowley 
whether  the  bills  introduced  in  congress  in  regard  to  the  method 
of  procedure  in  the  federal  courts  contemplate  any  interference 
with  the  admiralty  practice  as  it  now  stands. 

Mb.  Cbowley — I  am  not  able  to  answer  that.  The  bills,  as  I 
have  received  copies  of  them,  are  very  general  in  their  character; 
they  simply  start  out  with  the  statement  that  all  forms  of  proced- 
ure shall  be  brought  in  accordance  with  the  court  system;  that  is, 
one  form  of  action  in  which  legal  and  equitable  remedies  may  be 
administered.  They  leave  a  wide  discretion  in  the  courts  to  regu- 
late the  practice  by  means  of  rules,  in  accordance  with  the  English 
system  of  procedure.  The  courts  are  allowed  almost  unlimited 
power  in  the  shape  of  regulating  the  method  of  transacting  the 
business  and  governing  the  procedure.  The  statements  in  the  bill 
are  all  very  general  in  character. 

The  Pbesident — The  chair  appoints  upon  the  committee  Mr. 
D.  J.  Crowley,  of  Tacoma,  Will  H.  Thompson,  of  Seattle,  and  John 
A.  Shackleford,  of  Tacoma. 

No  further  business  appearing,  the  association  adjourned  to  meet 
at  10  o'clock  A.  M.,  July  22,  1897. 
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SECOND    JDA^ir. 


Seattle,  July  22,  189Y,  10  o'clock  a.  m. 

Association  met  parsaant  to  adjonrnroent.  President  Preston  in 
the  chair. 

W.  H.  Pritchard  then  read  before  the  Association  his  paper  on 
the  subject,  '< Policy  and  Practical  Effect  of  Usury  Law."  (See 
Appendix.) 

Mr.  Fokster — I  may  not  be  here  at  the  time  when  the  matter 
of  the  place  for  the  next  meeting  of  the  Association  will  come  up, 
and  I,  therefore,  in  behalf  of  Spokane  county  bar,  desire  to  invite 
the  Association  to  meet  in  Spokane  next  year,  a  year  from  this 
time.  I  do  not  expect  this  to  be  acted  upon  at  this  time,  but  we 
will  say  to  you  that  we  will  be  very  glad  to  have  you  meet  in  Spo- 
kane, and  we  will  do  the  best  we  can  by  you  should  you  decide, 
when  the  matter  comes  before  the  meeting,  to  accept  our  invi- 
tation. 

The  President — The  next  order  of  business  is  the  report  of 
the  Committee  on  Legal  Education  and  Admission  to  the  Bar, 
which  committee  is  composed  of  the  following  members  of  the 
Association:  James  B.  Howe,  of  Seattle,  chairman;  W.  J.  C. 
Wakefield,  of  Spokane ;  W.  C.  Sharpstein,  of  Tacoma,  and  Milo 
A.  Root,  of  Olympia,  now  Seattle. 

Mr.  Howe,  chairman  of  the  Committee  on  Legal  Education  and 
Admission  to  the  Bar,  submitted  the  following  report: 

REPORT  OF  COMMITTEE  ON  LEGAL  EDUCATION  AND  ADMIS- 
SION TO  THE  BAR. 

Mr.  President: 

The  Committee  on  Legal  Education  and  Admissiou  to  the  Bar  respect- 
fully be^  leave  to  report :  Since  the  last  meeting  of  this  Association  the 
legislature  of  this  state  has,  by  an  act  approved  February  16,  1897.  re- 
pealed a  provision  of  the  act  of  1895,  relating  to  the  admission  of  attor- 
neys and  counselors  to  the  bar,  which  to  many  members  of  the  bar 
appeared  not  only  an  absurdity,  but  also  an  indication  of  a  fear  of  com- 
petition,  which  we  do  not  believe  any  considerable  portion  of  the  bar 
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entertained.  We  refer  to  the  repeal  of  that  provision  of  the  act  of  1895 
requiring  attorneys  coming  from  other  states  to  pass  an  examination  in 
this  state  as  a  prerequisite  to  admission  to  the  bar  here.  At  one  of  the 
examinations  held  under  the  act  of  1895,  the  spectacle  was  presented  of 
an  ex-justice  of  the  supreme  court  of  a  sister  state  being  required  to  an- 
swer questions  prepared  to  test  students  possessing  an  acquaintance 
with  only  the  most  elementary  principles  of  law.  Had  the  applicant 
been  the  chief  justice  of  the  supreme  court  of  the  United  States,  he 
would  have  been  required  to  submit  to  the  same  examination.  It  is 
needless  to  say  that  the  repeal  of  such  a  provision  was,  in  the  opinion  of 
your  committee,  a  wise  act  of  legislation.  The  question,  however,  arises 
whether  it  would  not  be  wise  to  require  an  attorney  coming  from  anotbet- 
state  and  seeking  to  be  admitted  here  on  a  certificate  from  another  state, 
without  examination,  to  show  that  he  has  been  a  practicing  attorney  at 
the  bar  of  the  supreme  court  of  the  state  from  whence  he  comes  for  at  least 
one  year.  If  there  is  no  such  requirement,  an  incompetent  applicant  for 
admission  to  the  bar  of  this  state  will  apply  for  admission  in  a  state  where 
the  standard  is  low,  and  upon  receiving  a  certificate  there,  use  it  for  the 
purpose  of  obtaining  admission  here 

It  is  true  that  a  year's  standing  at  the  bar  will  not  make  a  lawyer  of 
one  who  was  not  competent  at  the  date  of  his  admission,  but  the  cases 
will  be  comparatively  few  where  men  who  have  been  practicing  attor- 
neys for  a  year  at  the  bar  of  a  supreme  court  are  not  competent  to  be 
admitted  in  any  state  The  presumption  certainly  is  that  they  are  com- 
petent. 

The  rule  of  the  supreme  court  of  the  United  States  on  the  subject  is 
as  follows:  "It  shall  be  prerequisite  to  the  admission  of  attorneys  or 
counselors  to  practice  in  this  court,  that  they  shall  have  been  such  for 
three  years  past  in  the  supreme  courts  of  the  state  to  which  they  belong, 
and  that  their  private  and  professional  character  shall  be  fair." 

We  think  it  would  be  well  if  in  this  state  we  had  a  law  somewhat  sim- 
ilar to  this  rule,  but  reducing  the  period  from  three  to  one,  and  requiring 
a  certificate  of  good  reputation  from  one  of  the  judges  of  the  court  which 
issued  the  certiticate  on  which  the  application  for  admission  to  the  bar 
of  this  state  is  based.  In  our  opinion,  the  legal  examination  which  can- 
didates for  admission  to  the  bar  of  this  state  are  now  required  to  pass  is 
sufficiently  rigid,  and  there  is  no  necessity  for  raising  the  standard  of  legal 
knowledge  until  the  standard  of  general  education  for  admission  to  the 
bar  has  been  raised.  In  view  of  the  great  difference  of  opinion  recently 
expressed  by  such  eminent  judges  as  the  present  chief  justice  of  England 
on  the  one  hand  and  Mr.  Justice  Holmes,  of  the  supreme  court  of  Massa- 
chusetts, on  the  other,  as  to  the  education  requisite  to  make  a  successful 
lawyer,  it  may  be  said  that  no  general  rule  can  be  laid  down;  but  we 
think  it  clearly  appears  from  their  opinions  that  there  is  one  indispensa- 
ble requisite  to  the  making  of  a  respectable  lawyer,  and  that  is,  a  good 
English  education.    Such  an  education  ought  to  be  required,  and  by  the 
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test  of  an  examination  it  ought  to  be  demonstrated  tliat  the  requirement 
has  been  met  before  a  license  to  practice  law  should  be  granted. 

The  legal  profession  has  always  been  classed  and  considered  as  a 
learned  profession.  It  undoubtedly  has  deserved,  and  does  as  a  whole  de- 
serve, such  a  characterization.  We  do  not  think  a  college  education  in- 
dispensable, although  it  is  certainly  a  valuable  preparation  for  the  bar. 
We  believe  that  every  applicant  for  admission  to  the  bar  should,  in  addi- 
tion to  his  examination  on  legal  branches,  be  required  to  pass  an  exami- 
nation in  grammar,  rhetoric,  arithmetic,  geography,  orthography  and 
American  history.  The  examination  should  not  be  technical,  but  should 
be  of  such  a  character  as  to  show  that  the  applicant  has  a  proper  concep- 
tion of  these  branches.  We  believe  that  every  lawyer  ought  to  be  a  man 
of  learning,  and  that  this  Association  should  encourage  a^higher  standard 
in  that  direction. 

We  understand  that  in  the  State  of  New  York  no  one  can  be  admitted 
to  the  bar  until  he  has  by  examination  secured  a  regent^s  certificate. 
This  means  practically  that  he  must  have  an  academic  education.  The 
test  is  probably  about  the  same  as  is  required  here  to  secure  a  first  grade 
certificate  to  teach  school.  We  think  a  similar  test  is  not  too  severe  to 
be  applied  to  one  seeking  admission  to  the  bar. 

It  is  the  hope  of  this  committee  that  the  time  is  not  far  distant  when 
there  can  be  established  at  the  university  of  this  state  a  department  of 
law.  We  do  not,  however,  believe  that  such  a  step  should  be  taken  until 
it  is  the  intention  of  the  state  to  make  that  department  a  first  class  law 
school.  It  might  be  well,  even  at  this  time,  to  appoint  a  committee  to 
draft  a  bill  to  be  presented  to  the  next  legislature  for  the  establishment 
of  a  law  school  at  the  university.  If  such  a  school  should  be  established, 
we  believe  that  the  diploma  of  that  school  should  not  be  granted  to  any 
one  until  he  has  demonstrated  that  he  possesses  a  good  English  education 
as  well  as  the  requisite  knowledge  of  the  law. 

When  compliance  with  these  requirements  shall  have  become  a  matter 
of  course,  there  will  be  reason  to  hope  that  in  this  state  the  legal  profes- 
sion will  not  only  become  a  learned  profession,  but  ultimately,  by  a  yearly 
raising  of  its  standard  of  admission  to  the  bar,  a  liberal  one;  that  its 
ablest  representatives  will  not  be  content  to  attain  the  standard  by  which 
Mr.  Justice  Holmes  measures  the  successful  lawyer,  but  will  strive  to 
reach  the  higher  standard  prescribed  by  the  lord  chief  justice  of  England, 
the  standard  of  the  jurist  and  the  scholar. 

Respectfully  submitted.  James  B.  Howe, 

Chairman. 

The  President — What  is  the  pleasure  of  the  Assooiation  as  to 
this  report? 

Ms.  Jones — I  do  not  want  to  take  up  any  time  in  the  discussion 
of  this  report,  but  suggest  that  a  committee  be  appointed  to  draft 
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a  proper  law  for  tbe  formation  of  a  law  school  department  in  the 
state  aniversity.  In  the  State  of  Minnesota,  from  whence  I  came, 
we  had  a  great  deal  of  trouble  with  this  very  question  of  the  ad- 
mission to  the  bar  and  my  recollection  is  that  they  piassed  a  law 
there  at  nearly  every  session  of  the  legislature,  trying  to  regulate 
the  admission  to  the  bar.  I  think  you  will  agree  with  me  that  at 
the  present  time  Minnesota  has  perhaps  as  good  a  law  for  a  western 
state  as  any  state  in  the  union.  It  came  up  at  the  time  when  the 
law  school  was  established  in  the  State  University  of  Minnesota 
and  they  drafted  that  law  so  as  to  make  it  an  object  for  the  young 
men  of  Minnesota  to  study  law  at  their  own  state  university  in- 
stead of  going  to  other  places.  I  move  that  the  suggestion  of  the 
committee  be  carried  out  and  that  a  committee  be  appointed  to  pre- 
pare a  law  looking  to  the  establishment  of  a  law  school  in  our  state 
university  and  providing  for  admission  to  the  bar  at  the  same  time. 

The  motion  was  seconded  and  stated  by  the  chair. 

Mb.  Hughes — I  would  offer  an  amendment  to  this  motion  to  the 
following  effect:  That  this  committee  be  composed  in  part  of  James 
B.  Howe,  who  shall  be  its  chairman,  and  that  it  shall  report  such 
bill  as  it  may  deem  advisable  to  the  next  bar  meeting.  We  have 
no  session  of  tbe  legislature  until  after  the  next  bar  meeting.  It 
is  a  matter  of  grave  doubt  in  my  mind  whether  the  time  has  ar- 
rived in  this  state  when  a  legal  department  in  our  state  university 
can  possibly  be  a  success,  and  it  would  be  useless  for  the  bar  to 
propose  to  our  legislature  futile  legislation.  A  bill  covering  this 
subject  could  be  presented  at  the  next  bar  meeting,  and  then  in  the 
light  of  developments  that  shall  have  taken  place  in  the  meantime 
be  the  subject  of  discussion.  I  certainly  heartily  favor  the  passage 
of  the  bill,  provided  we  have  arrived  at  that  point  in  our  develop- 
ment where  such  a  law  would  be  effective. 

Mb.  Jones — With  the  consent  of  my  second,  I  think  I  will  ac- 
cept that  amendment. 

Mb.  Gbiffith  —  Personally  I  favor  ample  qualifications  for  ad- 
mission to  the  bar,  but  I  think  this  proposition  of  establishing  a 
legal  department  or  law  department  in  connection  with  our  univer- 
sity is  at  least  ten  years  if  not  more  premature.  I  think  there  are 
great  law  schools  already  established  in  the  union,  such  as  Ann 
Arbor,  Cornell,  Columbia,  and  many  others  that  we  should  sup- 
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port  rather  than  seek  to  establish  smaller  law  departments.  I  be- 
lieve in  large  institutions;  I  think  that  the  students  can  get  better 
results  from  attending  a  large  institution  than  from  attending 
smaller  ones. 

Mb.  McGilvba  —  Do  I  understand  the  motion  is]to  embrace  more 
than  stated  by  the  chair?  The  chair  stated  that  the  question  was 
upon  the  appointment  of  a  committee  to  draft  a  bill  for  the  estab- 
lishment of  a  law  school  in  the  university.  I  understood  the  mo- 
tion to  embrace  also  a  provision  of  the  law  for  admission  to  the 
bar.  That  portion  was  not  stated  by  the  chair;  I  think  it  ought 
to  be  understood  what  we  are  voting  on. 

The  President — I  did  not  so  understand  it.  I  understood  the 
matter  of  admission  to  the  bar  was  connected  with  the  other  only 
so  far  as  it  related  to  the  admission  of  graduates  of  the  university. 

Mr.  Jones — The  intention  was  to  cover  such  a  law  as  the  law  of 
Minnesota,  to  which  I  have  referred,  namely,  a  law  establishing  a 
law  department  in  the  state  university  and  providing  for  admission 
to  the  bar. 

Mr.  Forster — I  cannot  see  any  harm  that  could  come  from  the 
appointment  of  this  committee.  It  gives  us  a  year  to  study  the 
matter  up  and  look  into  it,  and  the  committee  can  then  report.  I 
think  the  appointment  of  the  committee  along  the  lines  suggested 
by  Mr.  Jones  would  be  a  good  thing,  and  I  am  heartily  in  favor  of  it. 

Mr.  Baily — Mr.  President,  it  has  been  a  question  in  my  mind 
whether  or  not  there  has  not  been  too  much  legislation  or  attempted 
legislation  in  regard  to  qualifying  yoiing  men  for  practicing  at  the 
bar.  It  is  true,  Mr.  President,  that  some  preparation  is  necessary. 
It  is  true  that  some  previous  education  is  necessary,  but  I  have 
seen  so  far  as  my  acquaintance  with  the  bar  of  this  union  that  those 
men  made  the  greatest  success  of  it  who  had  but  limited  educations 
on  which  to  start.  I  would  not,  therefore,  put  that  standard  too 
high.  Those  men  who  acquired  their  education  many  a  time  by 
the  light  of  a  torch,  or  by  a  log  fire  in  a  log  cabin,  have  distin- 
guished themselves  when  those  who  were  graduates  from  the  uni- 
versities failed  in  the  race  of  life  and  sank  into  insignificance.  We 
need  only  to  look  back  for  a  short  time  in  our  history  to  see  that, 
and  I  would  therefore  rather  reduce  the  standard  than  increase  it 
to  a  collegiate  education  and  make  that  a  sine  que  non  for  admis- 


Digitized  by 


Google 


46  FROCEEDINQS, 

sion  to  the  bar.  Men,  when  they  enter  into  the  legal  practice, 
soon  find  their  level,  and  one  of  the  brightest  minds  that  this  union 
has  ever  produced  was  a  man  with  a  very  limited  education,  and 
that  man  was  John  Marshall.  If  there  is  a  committee  appointed, 
let  us  have  that  committee  report,  or  else  appoint  a  committee  to 
sit  on  them  and  to  sit  heavily.  Let  us  have  that  report  and  let's 
get  done  with  this  thing  of  legislating  and  making  rules  for  admis- 
sion to  practice  and  let's  do  this;  let  the  applicant  for  admission 
understand  the  principles  of  the  English  common  law;  let  him  be 
well  grounded  in  that  and  I  don't  care  whether  he  can  construe 
Horace  or  not;  and  let  him  not  spend  too  much  time  in  acquaint- 
ing himself  with  the  statutes  of  this  state.  If  he  does  he  will  be 
swamped  sure,  for  I  know  something  .about  that.  But  above  all, 
let  us  have  the  report  of  this  committee. 

Mr.  Root  —  As  a  member  of  the  committee  that  made  this  re- 
port, I  wish  to  make  this  suggestion:  You  will  observe  that  the 
committee  did  not  make  any  recommendation  in  regard  to  the  law 
school.  They  merely  threw  out  the  suggestion — I  am  not  speak- 
ing for  the  individual  members  other  than  myself,  but  I  think  pos- 
sibly and  probably  it  was  the  idea  of  committee  that  this  matter 
should  be  suggested  to  the  members  of  the  bar  that  they  all  might 
have  it  in  mind,  to  give  it  consideration,  not  that  any  action  was 
necessary  to  be  taken  at  this  time,  particularly,  but  that  the  matter 
might  receive  discussion  here  among  the  members  of  the  bar,  and 
it  might  be  considered  between  this  time  and  the  meeting  of  the 
legislature  or  the  next  session  of  this  Association,  and  I  think  the 
amendment  offered  by  Mr.  Hughes  a  very  good  one.  Now,  I  agree 
with  a  good  many  things  that  my  friend.  Judge  Baily,  has  said, 
and  perhaps  he  has  misapprehended  some  of  the  suggestions  made 
in  that  report,  yet  I  think  an  examination  of  the  report  will  show 
that  it  was  not  the  purpose  of  the  committee  to  recommend  that 
too  high  a  standard  in  the  sense  of  requiring  a  collegiate  education 
'should  be  required  of  persons  seeking  admission  to  the  bar,  but  the 
committee  did  feel  that  no  man  should  be  admitted  to  the  bar  in 
this  state  who  could  not  use  the  English  language  in  a  creditable 
manner  and  who  did  not  understand  the  common  English  branches. 
Now,  as  my  friend,  Judge  Baily,  said,  there  are  many  distin- 
guished lawyers  in  our  history  who  have  not  had  a  high  education, 
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that  is,  in  the  sense  of  being  college  graduates,  but  I  do  not  recol* 
lect  any  at  this  time  tv^ho  did  not  have  at  least  a  fair  knowledge  of 
the  common  branches.  Now,  no  one  appreciates  more  than  I  do 
the  fact  that  many  great  men  come  up  under  the  most  disadvanta- 
geous circumstances.  They  do  not  have  an  opportunity  to  go  to 
school  and  they  educate  themselves,  as  he  says,  by  the  light  of  a 
pine  knot,  and  we  all  appreciate  that,  but  they  did  get  an  education. 
I  believe  firmly,  as  a  member  of  the  committee,  and,  I  believe,  on 
that  proposition  I  voice  the  sentiment  of  every  other  member  of 
the  committee,  that  no  man  could  practice  law  in  this  state  who 
has  not  a  firm  and  sound  knowledge  of  the  common  English 
branches. 

Mb.  Baily — One  word  in  reply  to  my  friend  who  just  sat 
down:  He  appears  to  think  that  in  the  position  I  took  that  a  man 
should  have  no  education,  but  I  would  draw  a  distinction  between 
demanding  too  high  an  education  and  cutting  off  a  Lincoln  or  a 
Jackson  from  the  practice  of  the  law.  You  will  remember  that  il- 
lustrious name  I  have  just  mentioned,  who  was  not  only  upon  the 
supreme  bench  of  Tennessee,  but  also  president  of  the  United 
States,  and  who  has  left  a  name  worthy  of  all  emulation;  he  it  was 
who  said,  ''Damn  a  man  who  could  not  spell  a  word  two  ways.'^ 

The  President — The  question  is  on  the  motion  of  Mr.  Jones, 
as  amended  by  Mr.  Hughes,  that  a  committee  be  appointed  by  this 
Association  of  which  Mr.  Howe  shall  be  chairman,  to  report  to  the 
next  meeting  of  this  Association,  a  bill  for  possible  submission  to 
the  legislature,  providing  for  the  establishment  of  a  law  depart- 
ment in  the  state  university,  and  providing  rules  for  admission  to 
the  bar. 

The  motion  was  carried  unanimously. 

Upon  motion,  the  report  of  the  committee  was  adopted. 

The  President  —  Is  the  Committee  on  Commercial  Law  ready 
to  report? 

Mr.  Pritchard  —  I  wish  to  make  a  suggestion  about  a  matter 
now  that  is  not  altogether  a  pleasant  subject  to  those  connected 
very  intimately  and  closely  with  the  bar.  I  have  been  requested 
by  two  or  three  lawyers,  and  have  felt  inclined  myself,  to  say 
something  to  the  bar  about  the  other  side  of  the  question.  We 
have  been  talking  about  the  admission  of  members,  and  in  a  very 
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few  instances  it  has  seemed  to  as  that  ttiere  onght  to  be  a  more 
efficient  way  of  excluding  some  people  who  are  already  in  the  bar. 
Now,  times  like  these  may  bring  out  those  rare  instances  more 
prominently  than  they  have  been  in  days  heretofore.  There  are 
two  or  three  cases  within  my  knowledge  where  the  bar  has  been 
called  upon  to  collect  money  from  members  of  the  profession  who 
have  collected  it  as  attorneys  and  have  failed  to  account  for  it  and 
turn  it  over.  You  know  how  unpleasant  a  duty  it  is  for  a  lawyer 
to  take  a  case  of  that  kind  against  a  member  of  his  profession.  In 
most  states  they  have  a  short  cut  for  accomplishing  that  through 
the  medium  of  a  bar  association.  I  do  not  know  just  what  is  the 
best  way  to  do  it.  If  we  could  raise  money  enough  to  employ  a 
prosecutor  on  behalf  of  the  State  Bar  Association,  to  whom  all 
matters  could  be  referred,  that  would  be  a  good  idea.  Just  as  I 
was  starting  away  from  Tacoma  my  attention  was  called  to  this 
subject,  and  I  was  requested  to  make  the  suggestion  to  the  Associa- 
tion to  see  whether  anything  can  be  done,  or  whether  it  is  neces- 
sary to  do  anything. 

Mr.  Baily — I  move  you  that  this  subject  be  referred  to  this 
same  committee  which  will  be  appointed,  with  instructions  to  in- 
corporate such  matters  as  they  think  fit  in  this  proposed  bill,  or,  if 
necessary  bring  in  a  separate  bill. 

Mr.  Forster  —  I  am  glad  this  question  has  come  up  at  this  time 
and  I  am  satisfied  that  if  this  Association  will  get  down  to  the  sub- 
ject, they  can  provide  the  ways  by  which  these  matters  may  be 
taken  care  of.  This  Association  has  not  been  so  far  able  to  handle 
the  matter;  we  have  one  of  our  own  members  who  is  and  has  been 
for  a  long  time  a  member  of  the  Association,  and  he  has  collected 
money  and  kept  it,  money  that  belonged  to  the  Association,  and 
we  have  not  done  anything  with  him;  we  have  had  it  up  nearly 
every  session,  and  we  have  done  nothing,  and  if  we  cannot  get 
along  with  that  kind  of  a  case  we  certainly  would  not  in  cases  scat- 
tered all  over  the  state.  I  think  that  some  definite  plan  should  be 
suggested  to  discipline  members  of  the  bar.  This  Association  has 
no  jurisdiction  unless  it  may  have  over  its  own  members  for  the 
purpose  of  expelling  them.  I  think  the  law  should  be  so  framed 
that  charges  can  be  preferred  against  a  member  of  the  bar,  and 
these  charges  supported  by  affidavit,  and  that  the  matter  should  be 
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at  once  brought  up  in  the  sapreme  court.     I  do  not  believe  that 
you  can  reach  that  in  any  other  way. 

Mr.  Hughes — I  think  that  this  motion  is  unnecessary.  When 
the  matter  was  first  suggested  by  Judge  Pritchard,  my  memory 
carried  me  back  to  the  time  when  we  formed  a  new  constitution 
and  by<laws,  and  as  a  member  of  that  committee  I  recollect  that 
the  committee  spent  a  considerable  time  upon  this  very  subject, 
and  an  examination  of  the  by-laws  brings  back  more  clearly  to  my 
mind  the  action  taken  by  the  bar  meeting  at  that  time  and  by  the 
action  of  the  Association  three  years  ago  in  this  city.  The  new 
constitution  and  by-laws  adopted  made  provision  for  the  selection 
of  a  committee  concerning  these  matters,  but  so  far  as  I  can  dis- 
cover by  this  program,  this  committee  has  fallen  into  disuse.  It 
seems  to  me  a  reference  of  this  subject  should  be  to  the  committee 
contemplated  by  our  by-laws.  I  imagine  we  have  adequate  provis- 
ions of  the  law  at  the  present  time.  The  difficulty  is  probably 
not  in  the  lack  of  a  high  standard  of  morality  and  integrity  on  the 
part  of  the  Bar  Association,  but  that  we  are  all  too  complaisant 
and  too  chicken  hearted,  if  I  may  use  the  expression,  to  want  to  see 
any  one  prosecuted.  I  think  we  owe  it  to  ourselves  and  we  owe  it 
to  the  public  to  insist  that  dishonest  members  of  the  bar  should  be 
exposed,  and  that  they  shall  be  punished  and  at  least  prohibited 
from  coming  back.  Section  6  of  the  by-laws  provides  for  the  ap- 
pointment of  a  grievance  committee  consisting  of  three  members; 
it  provides  that  complaints  shall  be  referred  to  that  committee  and 
that  when  they  have  been  lodged  with  the  committee,  that  the  per- 
son complained  against  shall  be  given  ten  days  notice  of  the  time 
and  place,  and  hearing  of  the  complaint  shall  be  fixed,  the  testimony 
shall  be  promptly  taken  pro  and  con,  and  that  the  committee  shall 
make  its  report  recommending  to  the  Association  a  judgment  thereof 
exonerating  the  party  or  suspension  or  expulsion,  and  allowing  the 
matter  to  be  appealed  to  and  brought  before  the  Association  at  its 
next  regular  meeting. 

Mr.  Forster — Is  not  that  a  fact  that  that  provision  is  so  cum- 
bersome that  it  remains  a  dead  letter? 

Mr.  Hughes — It  has  remained  a  dead  letter,  I  think,  chiefly  for 
the  reason  that  you  and  I  and  all  the  rest  of  them  hesitate  to  pre- 
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fer  a  oharge,  if  we  have  knowledge  that  any  member  of  the  bar  has 
been  guilty  of  dishonest  or  other  unprofessional  conduct. 

The  President — The  question  is  to  refer  it  to  the  same  com- 
mittee. 

Mr.  Ayer — I  think  there  is  still  need  of  that  additional  legis- 
lation. The  section  of  our  constitution,  as  I  understand,  only  re- 
lates to  proceedings  against  members  of  this  Association,  and  it 
already,  as  far  as  it  goes,  covers  the  proposition  and  should  be 
there,  but  it  is  the  duty,  I  take  it,  of  the  Bar  Association,  to  rec- 
ommend additional  legislation  when  necessary  with  reference  to  the 
admission  and  also  to  the  expulsion  of  members  of  the  bar.  The 
rules  of  admission  have  been  fairly  well  covered  with  the  additions 
recommended  in  that  report,  providing  for  stricter  examinations 
or  more  stringent  qualifications  on  the  part  of  parties  admitted  in 
other  states.  I  think  our  law  with  reference  to  admissions  will  be 
quite  complete,  but  the  law  with  reference  to  expulsions  is  not  sat- 
isfactory. The  reasons  given  for  expulsion  are  sufficiently  explicit, 
but  no  procedure  is  pointed  out.  Of  course,  the  courts  have  in- 
herent power  to  expel  and  to  fix  their  own  procedure.  I  think  it 
would  be  more  effective  if  we  had  legislation  providing  for  the  pro-' 
cedure,  and  I  think  the  suggestion  made  here  that  the  supreme 
court  should  appoint  a  committee  to  investigate  the  charges,  and  if 
they  find  them  sustained  to  prosecute  such  offender  before  the  su- 
preme court,  but  I  think  it  would  be  well  to  have  additional  leg- 
islation, and  that  the  matter  ought  to  go  to  this  committee  on 
legislation. 

Mr.  Baily  —  I  beg  the  pardon  of  the  Association  for  adding  a 
few  words  to  what  has  already  been  said,  but  I  regard  it  as  a  matter 
of  the  gravest  importance.  Rather  than  to  increase  the  standard 
of  education,  I  would  increase  the  standard  of  professional  honor. 
Our  profession  is  disgraced  by  men  who  have  not  that  personal  or 
professional  honor  such  as  should  characterize  members  of  the  pro- 
fession. I  would  have  every  member  practicing  at  the  bar  of 
Washington  to  act  upon  the  principle  that  every  word  of  his  was 
as  good  as  his  bond.  I  was  pleased  when  Judge  Pritchard  brought 
this  matter  up,  and  let  us  have  a  high  standard  of  professional  hon- 
esty and  professional  honor. 

Mr.  Pritchard  —  I  feel  inclined  to  state  to  the  Association  a 
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little  experience  I  had  in  our  own  county,  when  I  was  occupyiDg  a 
place  on  the  bench  at  one  time.  I  received  a  communication  from 
an  individual  addressed  to  me  personally  as  judge  informing  me  of 
dishonest  and  unprofessional  conduct  on  the  part  of  a  lawyer.  The 
president  of  the  bar  association  was  seen  and  he  said  that  his  ex- 
perience had  not  been  successful  in  undertaking  to  prosecute  these 
matters  as  an  officer  of  the  local  bar  association,  and  after  con- 
sultation with  him,  I  took  the  liberty  as  judge  of  appointing  three 
members  of  the  bar  and  requesting  them  to  report  and  turned  over 
the  matter  to  them  that  had  been  sent  to  me.  That  was  the  prac- 
tice I  had  known  to  have  been  adopted  in  the  State  of  Ohio,  and 
not  knowing  what  else  to  do,  I  did  that.  In  the  first  instance,  it 
worked  very  well.  It  succeeded  in  accomplishing  the  object  at 
least  which  was  to  have  certain  moneys  turned  over  to  the  parties 
they  belonged  to,  but  no  prosecution  followed.  Then,  in  two  in- 
stances after  that,  I  did  the  same  thing,  and  the  president  of  the 
bar  association  declined  to  act  in  the  third  instance,  and  the  com- 
mittee that  I  appointed  brought  in  a  report  which  was  understood 
to  savor  a  good  deal  of  a  criticism  of  the  judge,  that  he  was  med- 
dling with  something  that  he  had  nothing  to  do  with.  There  was 
such  a  strong  flavor  of  that  in  the  report,  and  not  feeling  at  all 
sure  of  the  ground  I  had  started  out  upon,  it  was  abandoned  en- 
tirely, and  I  do  not  know  of  any  way  now  in  our  county  by  which 
this  can  be  brought  about  I  do  not  know,  but  it  seems  to  me 
that  this  idea  of  having  it  done  by  the  supreme  court  and  under 
legislative  authority  is  a  good  suggestion.  If  it  is  to  be  regarded 
that  this  matter  shall  be  put  over  until  a  year  from  now,  it  seems 
to  me  it  ought  to  be  put  in  such  shape  that  it  could  be  acted  upon 
when  the  legislature  meets. 

Mr.  Cole — I  would  like  to  inquire  of  Judge  Pritchard  as  to  his 
opinion  of  the  inherent  power  of  the  court  of  general  jurisdiction 
to  deal  summarily  with  all  matters  of  that  kind  in  his  court. 

Mb.  Pbitghabd  —  My  opinion  always  has  been  and  is  now  that 
the  court  has  that  power.  1  think  the  method  of  appointing  a 
committee  is  recognized  and  adopted  in  other  jurisdictions,  but  of 
course  a  court  feels  a  little  modest  about  pressing  a  matter  of  that 
kind  unless  the  bar  stand  by  him.     Especially  when  the  judge  him- 
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self  has  to  try  the  matter  and  finally  decide  it  —  he  cannot  take  the 
position  of  a  prosecator  when  he  is  expected  to  decide  the  case. 

Judge  Hott — Under  our  system  is  there  not  a  question  as  to 
whether  the  superior  court  can  exercise  sufficient  jurisdiction? 
Members  of  the  bar  are  now  admitted  by  the  supreme  court;  they 
are  admitted  to  practice  throughout  the  state,  and  can  a  single  su- 
perior court  disbar  such  member?  They  can  undoubtedly  refuse 
to  hear  them  in  their  own  court,  but  would  any  action  taken  by  the 
superior  court  be  effectual  in  any  other  superior  court  in  the  state? 
It  seems  to  me  it  would  not.  It  seems  to  me  that  the  effective 
procedure  must  be  in  the  supreme  court  under  the  present  system 
of  admission  to  the  bar.  They  are  admitted  in  the  supreme  court 
for  the  entire  state,  and  it  seems  to  me  that  jurisdiction  ought  to 
be  vested  there  whether  necessarily  so  or  not;  but  that  is  the  ef- 
fective place  to  vest  jurisdiction,  because  it  would  be  effective  in 
every  superior  court  of  the  state. 

Upon  vote  being  taken,  the  chair  announced  that  the  motion  was 
carried.     . 

The  President  then  submitted  the  report  of  the  Committee  on 
Grievances,  as  follows: 

REPORT  OF  COMMITTEE  ON  GRIEVANCES. 

Olympia,  Wash..  July  20,  1897. 
Harold  Presume  Esq.,  President  of  State  Bar  Association,  Seattle,  Wash: 

Dear  Sir — Your  letter  of  the  19th  inst.  is  at  hand,  and  in  reply  I  beg 
to  say  that  after  solicitiDg  suggestions  from  the  other  members  of  the 
Committee  on  Grievances  and  getting  none  —  an  implication  that  there 
are  none — you  will  please  have  some  attending  members  of  the  commit- 
tee  report  that  the  State  Bar  Association,  collectively  and  individually, 
are  rich,  virtuous,  and  happy,  and  that  ergo  there  are  no  grievances 
to  report.  Yours  truly,  T.  N.  Allen, 

Chairman  of  Committee. 

Mr.  Sheeks,  of  Tacoma,  then  read  before  the  Association  his  paper 
on  the  subject,  **Some  Judicial  Opinions — A  Study."  (See  Ap- 
pendix.) 

After  the  reading  of  the  paper,  there  being  no  discussion,  on 
motion,  the  Association  adjourned  to  meet  at  1:45  p.  m. 
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AFTERNOON   SESSION. 


1:45  P.  M. 

The  meeting  was  called  to  order  by  the  Vice  President,  Mr.  Don- 
worth. 

Mr.  Frederick  A.  Brown,  chairman  of  the  Committee  on  Com- 
mercial Law,  submitted  the  following  report: 

REPORT  OF  COMMITTEE  ON  COMMERCIAL  LAW. 

Mr,  President  and  Oentlemen  of  the  Association: 

There  having  been  no  subjects  referred  to  this  committee,  and  the 
members  of  it  residing  apart  at  so  great  a  distance,  it  has  been  found  im- 
practicable to  have  a  meeting. 

The  subject  of  commercial  law  covers  so  large  a  field  and  comes  before 
the  practitioner  more  often  than  any  other  branch  of  itself;  in  fact,  there 
is  hardly  a  subject  and  rarely  a  case  that  comes  into  the  office  of  the  prac- 
ticing attorney  that  is  not  to  some  extent  connected  with  commercial 
law,  and  a  majority  of  cases  are  permeated  with  it.  There  i^  no  branch 
of  law  so  "universal  in  its  use  and  extent,  accommodated  to  each  indi- 
vidual, yet  comprehending  the  whole  community."  It  is  the  "grand 
regulator ''  of  business  afifairs,  and  its  principles  are  applied  to  every  act 
of  business,  from  the  purchase  of  a  spool  of  thread  to  the  floating  of  a 
government  loan. 

Several  subjects  are  of  peculiar  interest  to  the  bar  at  this  time.  First 
and  foremost,  perhaps,  is  the  question  of  the  advisability  of  a  national 
bankrupt  act.  To  my  mind  there  is  absolutely  no  question  that  there  is 
a  crying  need  for  such  a  law.  From  one  end  of  this  country  to  the  other 
a  very  large  and  respectable  minority  of  the  successful  business  men  of 
six  years  ago  are  to-day  insolvent  and  beyond  the  hope  of  resuscitation. 
"The  strongest  even  trembled  like  reeds  in  the  blast."  Sharp,  shrewd 
business  men  of  ability,  of  uprightness  and  integrity  of  character  have 
been  swept  before  the  storm  and  gone  down  in  the  terrible  financial  gale. 
The  business  world  needs  these  men;  the  country  needs  them,  and  their 
families  need  them.  Now  they  are  without  hope,  and  their  usefulness  as 
members  of  the  community  is  gone.  Pass  a  national  bankrupt  act  and 
these  men  will  come  back  into  the  business  world  more  useful  citizens 
and  better  men  as  a  result  of  their  misfortunes.  I  think  the  Torrey  law 
is  about  all  that  could  be  desired  and  probably  the  only  law  that  can  be 
passed. 

The  provision  in  the  federal  constitution  forbidding  states  passing  any 
laws  impairing  the  obligations  of  contracts,  effectually  prevents  the  states 
from  affording  any  relief,  though  our  owi;  legislature  has  made  the  at- 
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tempt,  but  the  result  has  been  a  dismal  and  dreary  failure,  and  I  have 
yet  to  see  even  a  little  good  from  the  practical  workings  of  our  assign- 
ment laws,  but  very  much  evil.  A  debtor  can  make  a  transfer  to  some 
relative  or  favored  creditor  of  the  bulk  of  his  property,  then  make  an  as- 
signment and  probably  be  released  from  his  liabilities,  and  if  he  be  a 
merchant,  hi^  stock  of  goods  is  thrown  on  the  market  at  a  great  sacrifice, 
demoralizing  the  trade  of  the  honest,  solvent  merchants.  Our  assign- 
ment law  affords  no  protection  to  the  creditor,  and  is  of  very  doubtful 
benefit  to  the  honest  debtor. 

The  question  of  fraud  does  not  come  before  the  attorneys  of  this  state 
now  so  frequently  as  it  did  a  few  years  since,  for  the  reason,  probably, 
that  the  depressed  times  have  cleaned  out  most  of  the  rascals.  It  is  some- 
times said  that  fraud  is  the  easiest  thing  in  the  world  to  allege  and  the 
hardest  to  prove,  though  the  bungling  way  in  which  the  ordinary  rogue 
makes  a  failure  is  frequently  noticed  and  may  be  accounted  for  in  two 
ways:  First,  take  all  in  all,  the  rogue  is  not  so  shrewd  as  the  honest  man; 
and,  secondly,  it  may  be  said  to  the  credit  of  the  legal  profession,  that  a 
rogue  cannot  employ  the  best  counsel. 

-  The  right  of  the  court  to  appoint  a  receiver  over  an  insolvent  corpora- 
tion at  the  instance  of  a  contract  creditor  is  a  subject  that  has  received 
considerable  attention  from  our  courts  in  the  last  year  or  two,  and  has 
been  decided  both  ways  by  courts  of  eminent  ability.  That  this  right  ex- 
ists, at  least  in  this  state,  I  feel  that  there  is  little  doubt,  though  I  admit 
that  it  is  a  dangerous  power  and  should  be  exercised  with  the  greatest  of 
caution.  There  can  be  no  doubt,  however,  that  a  corporation  should  be 
held  to  a  stricter  accountability  for  its  acts,  considering  the  privileges 
that  it  has  and  enjoys,  than  an  individual,  and  I  take  it  that  when  a 
corporation  is  insolvent  and  is  unable  to  pay  its  debts  in  the  ordinary 
course  of  business,  that  the  creditors  are  entitled  to  a  change  of  manage- 
ment. *  Though  in  many  cases  they  are  not  benefited  much  by  the  court 
taking  charge  oif  the  estate,  which  brings  me  to  the  question  of  the  malad- 
ministration by  courts  of  insolvent  corporations,  and  this  maladminis- 
tration has  led  many  creditors  to  feel  that  after  the  court  has  taken  charge 
of  a  corporation  and  thrown  its  protecting  arm  around  it,  that  it  is  worse 
than  the  plagues  of  Egypt.  It  is  the  sort  of  protection  that  vultures  give 
to  lambs. 

A  case  in  point,  where  I  think  much  good  work  has  been  done,  though 
at  a  fatal  expense,  has  been  called  to  the  attention  of  the  writer,  A  bank 
became  insolvent,  and  one  of  the  ablest  and  most  energetic  attorneys  in 
the  statia  was  named  as  receiver,  at  a  salary  equal  that  of  our  superior 
judges.  The  receiver  employed  a  clerk,  an  expert  bookkeeper,  and  two 
able  attorneys  were  named  by  the  court.  Since  then  two  more  attorneys 
equally  able  have  been  called  in  to  advise  the  receiver  as  to  what  his 
legal  rights  are  in  the  premises  and  to  prevent  him  from  being  imposed 
upon  by  the  debtors,  wary  depositors  and  creditora  of  the  bank,  includ- 
ing school  teachers  and  children,  and  this  receiver  no  more  needed  coun- 
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sel  nor  attorneys  than  he  needed  a  guardian.  Nor  can  the  attorneys  who 
acted  in  this  case,  nor  the  receiver,  be  blamed  in  the  premises,  as  they 
were  but  human — were  offered  good  positions  and  accepted  them.  But 
the  fact  remains  the  same,  that  it  was  a  useless  waste  of  money  belong- 
ing to  the  creditors  and  depositors  who  had  to  pay  for  the  services  of  the 
receiver,  clerk,  expert  bookkeeper,  and  attorneys,  and  as  a  result  have 
not  been  able  to  pay  for  much  since.  I  think  the  courts  are  wholly  and 
entirely  responsible  for  this  evil. 

While  on  the  subject  of  corporations  I  might  add  that  many  corpora- 
tions should  never  have  been  organized.  The  promiscuous  forming  of 
corporations,  without  capital  and  without  character,  to  prey  upon  the 
community  and  interfere  with  the  business  of  legitimate  concerns  should 
be  absolutely  prohibited.  As  it  is  now,  two  or  three  irresponsible  indi- 
viduals can  get  together,  orsranize  a  corporation,  transfer  to  it  real  or 
personal  property  of  questionable  value,  in  full  payment  of  their  stock 
subscription,  and  do  business,  and  the  average  business  man,  unless  he  be 
versed  in  the  particular  trade  or  be  a  subscriber  to  some  mercantile 
agency,  has  no  way  of  finding  out  the  responsibility  of  the  corporation. 

A  law  providing  that  no  corporation  ( possibly  other  than  mining) 
should  do  business  unless  all  of  the  capital  stock  is  paid  in  cash  or  other 
property  taken  by  the  corporation  at  its  actual  cash  value,  would  to  a 
large  extent  remedy  this  evil.  It  would  be  well  also  to  have  a  law  pre- 
venting the  using  by  individuals  of  a  name  implying  a  corporation.  Such 
a  law  has  been  enacted  in  several  states,  and  has  been  found  to  be  of 
much  benefit. 

Several  laws  were  passed  by  the  last  legislature  that  have  considerable 
bearing  upon  the  subject  of  commercial  law  and  practice  in  the  State  of 
Washington.  One  providing  for  the  giving  of  bonds  by  trust  companies 
I  think  has  already  been  found  to  work  for  the  benefit  not  only  of  the 
debtor,  but  of  the  creditor. 

The  increase  in  the  exemptions  allowed  to  a  debtor  is 'of  questionable 
advisability.  I  do  not  feel  that  a  debtor  when  he  is  sued  at  the  law  and 
has  had  his  coat  taken  from  him  should  be  compelled  to  give  up  his  cloak 
also,  but  I  do  think  that  the  exemptions  now  allowed  to  a  debtor  in  this 
state  leave  comparatively  few  citizens  who  are  not  execution  proof. 

The  law  preventing  the  renewal  of  judgments  is  probably  good.  If 
a  creditor  has  not  been  able  to  realize  on  his  judgment  in  five  years,  the 
chances  are  999  out  of  1,000  that  he  will  not  be  able  to  collect  it  at  all. 

The  law  in  regard  to  the  sale  of  real  property  under  execution  has 
been  discussed  already,  and  will  undoubtedly  soon  receive  the  approval 
or  disapproval  of  the  supreme  court  of  this  state,  and  need  but  be  men- 
tioned here. 

The  national  and  state  banking  systems  and  the  evil  connected  there- 
with could  well  receive  much  of  the  thoughtful  consideration  of  the 
members  of  this  Association  and  the  bar  of  the  State  of  Washington. 
The  abolition  of  the  state  bank  itself  would  probably  remedy  some  of 
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the  evils.  But  the  crying  evil,  to  my  mind,  is  the  borrowing  of  the 
bank's  funds  by  its  ofiScers,  directors  and  stockholders.  Three-fourths 
of  the  failures  of  the  banks  in  this  country  have  been  caused  by  such 
conduct.  This  should  be  absolutely  prohibited,  and  I  would  go  one  step 
farther  and  have  the  prohibition  include  any  relatives  of  the  stockhold- 
ers, or  officers,  or  directors,  and  any  corporations  in  which  any  of  the 
officers  or  stockholders  of  the  bank  are  interested. 

J- would  say  in  closing,  however,  that  what  the  commercial  law  of  the 
country  needs  is  not  so  much  new  laws,  nor  amendments  to  existing 
laws,  but  that  the  laws  applicable  to  the  average  business  man  in  his 
every -day  life  should  be  fixed,  stable  and  permanent. 

Respectfully  submitted. 

Frederick  A.  Brown, 
Chairman  Committee  on  Commercial  Law. 

July  21,  1897. 

On  motion,  the  report  was  adopted. 

Mr.  Hodgdox  —  I  think  there  are  some  things  in  that  report 
which  certainly  deserve  the  approval  of  the  members  of  the  bar, 
and  one  of  these  things  is  that  the  courts  are  entirely  to  blame  in 
regard  to  the  appointment  of  receivers.  I  had  occasion  to  examine 
a  case  not  long  ago  in  which  there  were  some  of  the  worst  things 
done  I  have  ever  known  in  a  receivership.  I  found  in  that  case 
that  when  the  complaint  was  filed  the  attorneys  came  in  and  asked  for 
the  appointment  of  a  receiver,  and  the  defendants  came  in  and 
asked  through  their  attorneys  the  same  thing ;  not  only  that,  bat 
the  plaintiff  made  a  recommendation  who  the  receiver  shoald  be, 
and  the  attorneys  for  all  of  the  defendants  came  in  and  recom- 
mended the  same  one,  and  the  court,  of  coarse,  appointed  him. 
Now  then,  if  the  coart  is  to  be  oensured  for  these  things,  I  think 
this  Bar  Association  shoald  include  the  attorneys  for  ever  asking 
for  a  receiver  to  be  appointed. 

Mr.  Charles  E.  Shepard,  chairman  of  the  Committee  on  Uni- 
formity of  State  Laws,  submitted  the  following  report: 

REPORT  OF  COMMITTEE  ON  UNIFORMITY  OF  STATE  LAWS. 

Mr,  President: 

The  annual  reports  of  this  standing  committee  must,  for  the  present 
at  least,  be  confined  to  a  report  of  the  general  progress  of  the  movement 
for  uniform  state  laws  throughout  the  union  at  large,  and  apart  from  this 
state,  because  at  present  there  is  little  prospect  of  this  state  joining  in  the 
movement  by  the  appointment  of  a  commission.  The  attitude  of  the  leg- 
islature at  its  recent  session  towards  all  legislation  which  could  even 
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remotely  entail  or  lead  up  to  an  increase  of  the  expense  of  the  state  gov- 
ernment was'such  that  your  committee  became  satisfied  that  a  bill  for 
the  appointment  of  a  commission  from  this  state  to  cooperate  with 
commissioners  from  other  slates  on  this  subject  could  not  be  passed. 
This  movement  originated  with,  or  at  least  has  been  carried  for- 
ward by.  the  American  Bar  Association,  which  has  repeatedly  recom- 
mended that  provision  for  the  expenses  of  the  commission  be  made  by 
every  state  passing  such  a  bill.  Especially,  in  a  state  so  distant  as  this 
from  any  place  where  these  commissioners  are  likely  to  convene,  it  would 
seem  futile  to  procure  the  creation  of  a  commission  without  provision  for 
expenses  of  their  attendance  on  the  conventions,  when  no  one  capable  of 
effective  service  on  such  a  commission  could  be  procured  to  contribute, 
not  only  his  own  time  and  service,  but  the  expenses  of  hia  journey  and 
attendance.  So  far  in  the  history  of  this  movement  several  states  have 
provided  for  the  expenses  of  their  commissioners,  but  no  state  has  pro- 
vided for  any  compensation,  and  your  committee  believes  that  none  has 
been  asked  to  do  so,  at  least,  by  the  commissioners,  and  so  far  they  have 
gratuitously  rendered  their  services. 

Your  committee  deems  it  well  at  this  point  to  put  on  record  in  the 
proceedings  of  this  Association  a  brief  survey  of  the  history  of  this  move- 
ment hitherto.  The  subject  of  the  remarkable  diversity  of  legislation 
among  the  states  of  the  union  on  many  subjects  not  local  in  their  nature, 
and  on  which  absolute  uniformity  is  wholly  desirable,  attracted  the  at- 
tention of  thoughtful  lawyers  a  number  of  years  ago,  and  has  been  the 
subject  of  occasional  discussion  in  legal  periodicals.  Amendments  to  the 
federal  constitution  to  cover  these  subjects  have  been  suggested  from 
time  to  time,  but  have  met  with  little  favor,  and  the  method  of  procuring 
uniformity,  which  the  general  sense  of  the  bar  has  finally  agreed  on  as 
the  best,  is  to  procure  a  thorough  discussion  of  such  subjects,  one  after 
a'nother,  in  convention  composed  of  commissioners  from  as  many  of  the 
states  as  could  be  induced  to  join  in  the  movement,  and  then  upon  the 
recommendation  of  the  commissioners  to  procure  the  enactment  of  a 
statute  absolutely  identical  in  its  terms,  in  all  of  the^states,  covering  some 
one  subject  or  branch  of  a  subject,  and  which  uniformity  had  been  agreed 
upon.  Short  of  great  and  undesirable  changes  in  the  scope  of  federal 
jurisdiction  and  even  in  the  structure  of  the  federal  government,  this 
seemed  to  be  the  only  practicable  method,  and  this  method  implies  and 
requires  absolute  uniformity  among  the  commissioners,  and  in  the 
enactment  of  the  proposed  statute  by  the  different  states  which  join  in  it. 
For  if  the  commissioners  from  each  state  will  not  recommend  to  their 
state  the  enactment  of  the  statute  in  the  same  terms  in  which  the  conven- 
tion of  commissioners  has  framed  it,  the  desired  uniformity  cannot  be 
procured;  and  any  trifling  tinkering  with  the  phrases  of  a  statute  pro- 
posed by  some  rural  member,  who  thinks  he  can  improve  on  the  work  of 
a  convention  of  commissioners  from  all'  over  the  union,  each  of  whom 
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has  given  a  haadred  times  more  stady  to  the  sabject  than  he  has,  will 
prevent  the  attainment  of  that  end. 

The  lirst  bill  to  create  such  commissions  for  these  purposes  was 
passed  in  1890  in  New  York,  after  three  years*  effort  on  the  part  of  lead- 
ing members  of  the  New  York  bar.  In  the  next  two  years  several  other 
states  passed  similar  bills.  In  1892  commissioners  from  seven  states  con- 
vened, and  conventions  have  been  held  each  year  since  then,  usually  at 
or  about  the  time  of  the  annual  sessions  of  the  American  Bar  Association, 
and  attended  by  the  commissioners  from  an  increasing  number  of  states. 
So  far  as  your  committee  is  now  informed,  commissions  have  been  created 
by  the  following  states,  and  approximately  in  the  order  stated:  New 
York,  Pennsylvania,  Massachusetts,  Michigan,  New  Jersey,  Delaware, 
Georgia,  Mississippi,  Wisconsin,  New  Hampshire,  Connecticut,  Illinois, 
Kansas,  Nebraska,  Minnesota,  Wyoming,  North  Dakota,  South  Da- 
kota, Montana,  Iowa,  Virginia,  South  Carolina,  Florida.  Maine,  Missouri, 
Colorado,  Vermont,  Maryland  and  Rhode  Island  and  the  Territoiy  of 
Oklahoma;  twenty-nine  states  and  one  territory.  The  work  of  these  con- 
ventions hitherto  has  been  principally  preliminary  and  tentative  in  its 
character;  on  each  topic  selected,  consisting  of  an  exhaustive  compara- 
tive study  of  all  the  legislation  of  all  the  states  on  that  topic,  and  full  de- 
bate, and  no  statute  is  recommended  for  passage  or  printed  in  the  blue 
book  of  the  conventions  until  it  receives  the  unanimous  approval  of  all 
of  the  states  represented  at  two  successive  conventions.  The  commission 
has  recommended  for  adoption  by  the  states  an  act  on  the  acknowledge- 
ment and  execution  of  written  instruments;  an  act  relative  to  seals  and 
attestation  of  deeds;  an  act  relative  to  wills,  their  execution  and  probate; 
an  act  relative  to  weights  and  measures,  and  one  on  the  subject  of  bills 
and  notes.  This  latter  proposed  act  is  the  only  one  of  any  length  yet 
recommended,  and  the  only  one  within  the  domain  of  substantive  law, 
and  is  substantially  the  English  act  of  1882  on  negotiable  instruments. 
A  few  of  the  far  eastern  states  have  made  a  beginning  in  the  enactment 
of  these  recommendations  into  actual  statutory  law  by  passing  bills  as 
proposed  by  the  conyentions  of  commissioners.  This  movement,  if  suc- 
cessful within  the  scope  so  far  attempted,  will  undoubtedly  grow  and 
bring  about  in  time  uniformity  of  law  throughout  the  union  in  civil  and 
criminal  procedure,  and  in  the  procedure  of  the  federal  courts,  and  altfo 
on  many  subjects  covered  both  by  federal  and  state  statutes,  in  which  it 
is  desirable  that  the  federal  and  state  legislation  become  approximately, 
if  not  absolutely,  uniform. 

In  closing,  your  committee  begs  leave  to  express  its  opinion  that  this 
movement  is  one  of  the  most  useful  in  an  unobtrusive  way  which  the  bar 
can  undertake  or  encourage.  It  will  tend  to  promote  commercial  inter- 
course, diminish  the  expense  of  transaction  of  business  between  the 
people  of  the  different  states  of  the  union,  economize  time  and  energy  of 
the  bench  and  bar  in  struggling  with  the  interpretation  and  application 
of  conflicting  and  often  irreconcilable  statutes,  and  finally  to  bring  about 
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that  absolute  uniformity  of  law  on  all  subjects  of  common  interest 
throughout  the  whole  union,  which  is  as  desirable  as  a  uniform  standard 
of  time  is. 

This  great  and  beneficial  reform  must  be  carried  on  largely  through 
the  countenance  and  active  cooperation  of  the  bar  associations  and  of  the 
general  body  of  the  bar  throughout  the  country. 

Charles  E.  Shepard,  Chairman. 

On  motion,  the  report  of  the  committee  was  adopted. 

Mr.  Jonbs — Gentlemen  and  members  of  the  Bar  Association, 
on  behalf  of  the  Committee  on  Entertainment,  of  which  I  hap- 
pen to  be  chairman,  and  the  bar  of  King  county,  I  am  requested 
to  invite  the  members  of  the  Bar  Association  to  attend  with  us  an 
excursion  which  will  take  place  to-morrow  afternoon.  The  steamer 
George  E.  Starr  will  leave  the  foot  of  University  street,  what  is 
known  as  the  Arlington  dock,  at  1:30  o'clock,  and  proceed  to  Port 
Orchard,  where  we  will  remain  one  hour  as  guests  of  the  naval 
station  and  the  commandant.  From  there  to  Port  Blakeley,  where 
we  will  remain  a  half  hour  as  the  guests  of  ^the  Port  Blakeley  Mill 
Company,  returning  from  there  to  the  dock.  The  Association  is 
farther  invited  to  attend  a  dinner  to  be  given  to  the  Bar  Associa- 
tion to-morrow  evening.  A  reception  will  be  held  at  Masonic 
temple,  beginning  at  half-past  six  o'clock;  dinner  will  be  served 
shortly  after  seven.  Toasts  will  be  responded  to  by  various  mem- 
bers of  the  bar,  and  I  can  assure  you  that  the  members  of  the  King 
county  bar  will  attempt  to  give  you  an  entertainment  that  you  will 
enjoy.  We  hope  that  our  visiting  brothers  and  members  of  our 
own  bar  will  attend  both  the  excursion  and  the  dinner. 

Mr.  Austin  Mires  then  read  before  the  Association  his  paper  on 
the  subject,  «« Irrigation  and  Water  Rights."     (See  Appendix.) 

There  being  no  discussion  of  the  paper  just  read,.  Mr.  Arthur, 

chairman  of  the  Committee  on  Obituaries,  submitted  the  following 

report: 

REPORT  OF  COMMITTEE  ON  OBITUARIES. 

Seattle,  July  22,  1897. 
To  the  Preside?it  of  the  State  Bar  Association  of  Washington: 

Your  Committee  on  Obituaries  regrets  to  have  to  report  that  since  the 
last  meeting  of  the  Association  one  of  our  brethren  has  departed  this  life. 
John  Wiley  died  ten  days  ago  in  the  prime  of  manhood.  By  an  inher- 
itance of  longevity  and  a  seemingly  matchless  physical  might  he  was  ap- 
parently destined  to  a  life  of  great  length  and  usefulness;  it  would  have 
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been  reasonable  to  predict  for  him  a  farther  career  at  the  bar  of  more 
than  the  forty  years  of  life  which  he  had  well  nigh  attained. 

Mr.  Wiley  came  to  Seattle  from  McCook,  Nebraska,  in  April,  1889.  He 
at  once  entered  into  the  practice  of  law  here  and  soon  became  well  known 
as  an  advocate.  He  took  a  deep  interest  in  politics  and  became  recog- 
nized as  an  earnest  worker  in  the  republican  party.  He  was  always  in 
conventions,  and  generally  made  his  presence  known  and  felt.  Durin||r 
the  national  campaign  of  1892  he  was  actively  engaged  in  upholding  the 
fortunes  of  the  republican  state  and  national  candidates.  Always  a  firm 
believer  in  silver,  and  a  champion  of  the  white  metal  in  party  lines,  Mr. 
Wiley  joined  Teller,  Turner  and  other  seceders  from  the  republican  party 
in  the  summer  of  1896.  His  fight  for  a  free  coinage  resolution  in  the 
Everett  convention  is  well  remembered  by  politicians  of  all  parties. 
Alone  in  the  King  county  delegation,  Mr.  Wiley  mounted  the  platform  to 
urge  the  adoption  of  a  minority  report  which  favored  a  free  coinage  plank. 

Mr.  Wiley  became  an  important  factor  in  the  movement  toward  a 
fusion  of  the  silver  republicans,  populists  and  democrats  in  this  state. 
He  was  at  EUensburg,  and  was  a  strongly  supported  candidate  for  the 
nomination  for  congress.  Though  disappointed  by  the  failure  of  the 
movement  in  his  behalf,  Mr.  Wiley  took  up  the  fight  and  did  all  in  his 
power  to  bring  about  the  success  of  the  fusion  party. 

As  a  lawyer  Mr.  Wiley  stood  high  at  the  bar.  It  was  said  of  him  that 
when  he  finished  trying  a  case  there  was  nothing  left  to  be  done  by  any 
lawyer.  He  was  one  of  the  very  best  men  in  Seattle.  He  said  what  he 
meant,  without  fear  of  consequences.    He  was  essentially  a  moral  man. 

John  Wiley  was  born  at  Columbus  Junction,  Iowa,  October  22,  1857. 
He  was  therefore  a  few  months  under  forty  years  of  age,  a  time  of  life 
when  men  begin  to  realize  their  greatest  powers.  He  was  educated  in 
the  common  schools  of  the-Hawkeye  state,  and  in  early  manhood  went  to 
Nebraska  to  live.  May  30, 1888,  he  married  Elizabeth  H.  Haworth,  at  Au- 
rora, Nebraska,  who  survives  him.  He  studied  law  with  Governor  Agee 
at  Aurora,  and  was  admitted  to  the  bar  March  11,  1884.  He  was  taken 
into  partnership  with  Governor  Agee  and  continued  in  the  firm  until  he 
moved  to  Seattle  in  1889. 

In  1889  he  entered  the  law  firm  of  Wiley,  Hale  &  Scott,  including  Julius 
F.  Hale  and  W.  T.  Scott.  In  1891  Mr.  Bostwick  entered  the  firm  in  place 
of  Mr.  Hale;  and  later  the  firm  became  Wiley  &  Bostwick. 

Mr.  Wiley  was  appointed  regent  of  the  state  university  last  spring  and 
was  elected  president  of  the  board.  The  same  aggressiveness  and  fear- 
less expressions  of  his  convictions  characterized  his  labors  on  the  board 
as  elsewhere  in  public  life. 

Respectfully  submitted.  John  Arthur, 

El  WOOD  Evans, 

.  Committee. 

On  motion,  the  report  of  the  committee  was  adopted. 


Digitized  by 


Google 


STATE  BAB  ASSOCIATION.  61 

The  Chair — Resolutions  and  remarks  in  memory  of  our  de- 
ceased brother  will  be  in  order. 

Mr.  Burleigh  —  Mr.  Chairman  and  gentlemen  of  the  Associa- 
tion, the  Bar  Association  of  King  county  directed  Mr.  Piles  to 
present  some  resolutions  to  you  to-day  for  your  consideration  and 
action.  Mr.  Piles  is  ill  and  unable  to  be  out  of  the  house,  and  by 
his  request  I  have  come  here  to  discharge  the  duty  in  his  stead. 
The  resolutions  as  adopted  and  requested  to  be  presented  here  in 
commemoration  of  the  life  of  Mr.  Wiley  are  as  follows: 

To  the  Bar  Association  of  King  County y  Washington: 

The  undersigned,  members  of  the  bar»  appointed  by  you  July  14.  1807. 
as  a  committee  to  prepare  suitable  resolutions  upon  the  death  of  our 
brother,  John  Wiley,  respectfully  submit  the  following  report: 

John  Wiley,  a  member  of  the  bar  of  King  county,  departed  this  life  in 
Seattle,  July  13,  1897,  in  the  fortieth  year  of  his  age.  For  eight  years  he 
has  been  a  citizen  of  this  state,  a  prominent  practitioner  at  the  bar  of  all 
its  courts.  Endowed  by  nature  with  powerful  and  imposing  physique,  a 
strong  and  comprehensive  mind  and  determined  will,  he  rapidly  won  a 
place  in  the  front  rank  of  practitioners,  a  high  position  in  politics  in  the 
state  and  a  prominent  place  in  the  eyes  of  the  people.  In  public  affairs, 
impulsive  and  sanguine.  In  his  professional  relations,  able  and  industri- 
ous and  serving  his  clients  with  unyielding  fidelity.  In  all  things  true  to 
his  friends  and  honorable  to  his  adversaries,  his  death  leaves  a  vacancy 
which  time  cannot  fill,  and  the  remembrance  of  his  years  of  life  remain  a 
rich  heritage  to  his  fellow  citizens  and  brethren  of  the  bar:  therefore,  be  it 
Besolved  by  the  members  of  the  bar  of  King  county.  That  we  express  our 
esteem  and  regard  for  the  virtues  and  excellency  of  our  departed  brother, 
our  gratification  at  his  marked  and  honorable  career,  and  our  sorrow  and 
bereavement  at  his  untimely  death;  be  it  further 

Besolved,  That  we  extend  to  his  family  our  most  sincere  sympathy  for 
their  immeasurable  loss,  and  that  an  engrossed  copy  of  these  resolutions 
be  presented  to  them  by  the  secretary  of  this  meeting;  be  it  further 

Besolved,  That  Gen.  J.  B.  Metcalfe  present  these  resolutions  to  the  cir- 
cuit court  of  the  United  States  for  the  district  of  Washington;  that  Sen- 
ator John  B.  Allen  present  them  to  the  supreme  court  of  the  State  of 
Washington,  and  that  Col.  Robert  H.  Lindsey  present  them  to  the  su- 
perior court  of  King  county,  Washington,  and  that  Samuel  H.  Piles  pre- 
sent them  to  the  State  Bar  Association  with  the  request  that  they  be 
enrolled  in  the  minutes  of  the  Association  and  the  records  of  said  courts. 
(Signed  by  the  committee.)  Will  H.  Thompson, 

J.  W.  Langley, 
J.  F.  Hale, 

George  £.  de  Steiquer, 
J.  P.  Fay. 
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Now,  Mr.  Chairman,  I  desire  to  move,  in  behalf  of  the  King 
County  Bar  Association,  the  adoption  of  these  resolations ;  and 
with  that  motion  I  desire  to  submit  a  few  remarks,  regretting  that 
I  have  not  had  time  or  opportunity  to  prepare  an  address  upon  the 
life,  character  and  services  of  Mr.  Wiley  worthy  to  commemorate 
his  name.  John  Wiley  was  what  we  called  a  big  man.  He  was  a 
big  man  physically  and  mentally.  He  was  big  hearted.  He  was 
happy  in  his  domestic  relations.  He  was  a  faithful  friend.  He 
was  an  able  lawyer,  and  ever  faithful  and  true  to  the  interests  of 
his  clients  committed  to  his  charge.  He  was  one  of  those  men 
who,  while  he  was  a  shining  light  at  the  bar,  was  not  content  to 
limit  his  efforts  to  practice  in  the  courts,  but  by  talent  and  by  in- 
clination he  went  out  into  the  broad  field  of  politics,  that  the  pub- 
lic and  the  commonwealth  might  benefit  from  his  ability,  his 
patriotism  and  his  desire  to  serve  his  people  and  his  country  in  public 
place.  Mr.  Wiley  came  to  Seattle  a  young  man  in  1889.  He  had  not 
been  here  very  long  before  he  made  a  marked  impression  upon  the 
community.  He  soon  came  to  be  recognized  in  the  courts  as  a  lawyer 
of  ability  and  one  to  be  sought  by  clients,  and  one  in  whom  they  felt 
that  they  could  safely  confide  their  interests.  He  won  that  recog- 
nition by  the  qualities  which  I  have  stated  that  he  possessed ;  and 
yet,  with  all  these  qualities,  he  could  not  have  succeeded  if  he  had 
not  had  in  addition  an  indomitable  will,  an  untiring  industry.  He 
was  more  than  a  lawyer.  Those  who  knew  him  intimately 
knew  that  he  was  poetical  in  his  instincts,  that  his  tastes  were  lit- 
erary, that  he  was  fond  of  reading  the  classics,  and  to  those  whom 
he  knew  well  enough,  he  constantly  gave  expression  to  that  side 
of  his  character.  I  had  the  honor,  and  have  had  since  the  year 
1889,  to  be  a  warm  personal  friend  of  Mr.  Wiley.  I  esteemed  it 
an  honor  in  his  life-time,  and  I  esteem  it  an  honor  now  that  he  has 
gone.  I  have  not  only  been  with  him  in  the  courts  in  the  conten- 
tions of  the  forum,  but  I  have  been  with  him  and  against  him  in 
the  contentions  of  politics.  I  have  been  present  on  the  occasions 
when  he  has  most  distinguished  himself,  and  when  his  force  and  his 
speeches  have  been  made  which  have  done  most  to  give  him  fame  and 
give  him  place  in  the  minds  and  hearts  of  the  people  of  his  state. 
And  now,  gentlemen  of  the  Bar  Association,  I  desire  to  say  to  you 
that  it  is  but  meet  and  proper,  in  my  humble  judgment,  that  the  char- 
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acter  of  a  man  like  this,  wbo  is  an  ornament  to  the  profession 
which  we  all  follow,  whose  life  was  a  life  of  usefulness  and  bene- 
fit to  the  commonwealth  in  which  we  live  and  of  which  we  are  a 
part,  it  is  worthy  that  his  life  and  his  character  should  be  com- 
memorated by  proper  action  here,  and  held  up  as  an  example  to  us 
and  those  who  shall  come  after  us,  not  alone  that  he  may  shine, 
but  that  we  may  show  that  we  are  appreciative  of  those  qualities 
which  make  men. 

Mb.  Hartman — I  rise  for  the  purpose  of  seconding  the  motion 
of  my  brother,  that  these  resolutions  be  adopted  at  this  time  and 
spread  upon  the  records.  Owing  to  the  fact  that  perhaps  I  have 
known  Mr.  Wiley  longer  than  any  other  man  in  this  room,  is  my 
apology  for  now  saying  a  few  words  and  using  the  time  which 
perhaps  could  be  more  fitly  used  by  others.  I  knew  John  Wiley 
first  on  the  farm  on  the  great  plains  of  Nebraska.  He  was  known 
there  throughout  his  county  as  a  man  possessed  of  a  great  heart 
and  tender  emotions,  and  yet  with  the  strength  that  makes  great- 
ness. He  was  endeared  to  the  people  who  knew  him.  He  was  a 
man  among  men  long  before  he  reached  his  majority  in  life.  I 
knew  him  also  as  he  entered  into  the  practice.  We  who  knew 
him  then  appreciated  how  the  man  had  had  to  conquer  adversity, 
bom  in  poverty  as  he  was,  yet  with  the  richest  endowment  that 
father  and  mother  can  give  a  child.  We  know  how  he  struggled 
and  how,  young  as  he  was,  when  he  left  the  state,  he  had  made 
a  mark  in  the  State  of  Nebraska,  where  he  practiced.  We 
followed  him  to  the  fair  State  of  Washington  when  he  came  here, 
and  those  of  us  who  followed  him  later  were  glad  to  see  him  standing 
where  my  brother  has  pictured  to  you  so  eloquently  and  beauti- 
fully. He  has  told  the  entire  truth  of  the  man  that  lived.  I  was 
away  from  home  when  his  sad  death  occurred,  and  I  can  assure 
you  that  when  it  came  to  me,  and  when  I  was  apprised  of  the  fact 
when  I  reached  home,  it  was  one  of  the  sad  occasions  in  my  life. 
The  acquaintance  and  friendship  between  us  was  that  of  brothers. 
He  was  a  man  who  loved  his  fellow- men,  and  he  was  always  on 
the  side  of  the  oppressed.  He  was  ready  to  stand  by  that  which 
makes  a  just  and  true  and  pure  man. 

Mr.  Will  E.  Humphrey — I  rise  to  second  the  adoption  of  these 
resolutions.    As  one  of  the  younger  members  of  the  bar  I  wish  to  say 
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a  word  in  memory  of  my  friend.  The  dead  was  a  man  we  all  admired. 
He  possessed  that  greatest  of  all  noble  traits:  he  was  faithful  to  his 
friends.  As  an  opponent  he  was  brave  and  fair  and  strong — one 
to  be  feared.  He  had  his  faults,  but  they  were  few.  He  had 
many  virtues  and  they  were  great.  He  was  a  giant  in  physique 
and  in  intellect,  and  his  character  was  more  robust  than  either. 
He  was  a  leader  of  men.  He  never  waited  for  invitation  to  battle. 
Ever  in  the  foremost  of  the  fight,  he  invited  others.  And  to  his 
master  mind,  his  fearless  bravery,  his  great  power,  we  pay  the 
tribute  of  our  admiration.  But  standing  high  above  all  else,  the 
crowning  glory  of  this  grand  man  was  his  honesty,  without  blot 
or  stain.  He  was  honest  with  himself.  He  was  false  to  no  man. 
He  was  sincere.  There  was  no  evasion  in  this  man's  life.  He 
never  wore  a  mask.  He  was  pronounced  and  bold  and  manly.  He 
was  a  brave  and  open  foe.  He  never  carried  concealed  weapons. 
His  moral  courage  was  sublime.  Nothing  could  make  him  false 
to  his  convictions.  Party  ties  could  not  deter  him.  Friendship 
could  not  swerve  him.  Ambition  could  not  daunt  him.  Enemies 
could  not  make  him  afraid.  He  thought  for  himself  and  always 
dared  to  speak  his  thoughts.  He  had  no  purpose  he  wished  to  con- 
ceal. He  wore  a  window  in  his  soul.  Could  he  control  the  ut- 
terances made  here  to-day,  from  that  great,  courageous  soul  would 
come  the  command: 

"  Speak  of  me  as  I  am ;  nothing  extenuate, 
Nor  set  down  aught  in  malice." 

What  is  there  after  death?  A  short  time  before  the  fatal  day 
upon  which  he  received  his  injuries  I  had  a  talk  with  him  upon 
this  subject.  His  religion  was  broader  than  church  or  creed.  His 
was  the  religion  of  humanity,  of  hope,  of  joy,  of  immortality. 
He  loved  the  right;  he  despised  the  wrong.  He  believed  in  bring- 
ing joys  and  smiles,  in  banishing  tears  and  sorrows.  He  believed 
that, 

"  He's  true  to  God  who's  true  to  man  whenever  wrong  is  done 
To  the  humblest  and  weakest  'neath  the  all  beholding  sun." 

The  belief  in  immortality  is  as  deep  as  humanity,  as  eternal  as 
the  race.  It  is  recorded  in  mythology  that,  centuries  before  the 
son  of  God  walked  the  earth  and  dwelt  with  the  children  of  men, 
the  life  of  the  young  king  Argos  was  demanded  by  the  Gods.  As 
he  was  about  to  yield  it  up  his  young  and  beautiful  wife,  in  the 
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angaish  and  despair  of  her  breaking  heart,  exclaims,  <<Tell  me 
shall  we  meet  again?"     To  this  he  answers: 

"  I  hare  asked  that  dreadAil  question  of  th«  hills  ^ 

That  look  eternal ;  of  the  flowing  streams  ^ 

That  ludd  flow  forever ;  of  the  stars, 
Amid  whose  field  of  azure  my  raised  spirit 
Hath  trod  in  glory ;  all  are  dumb,  but  now, 
While  I  thus  gase  upon  thy  liylng  fkoe, 
I  feel  the  love  that  kindles  through  its  beauty 
Can  never  wholly  perish.    We  shall  meet  again." 

4 

We  do  not  know,  we  can  not  understand  the  way  of  Him  who 
doeth  all  things  well.  Here  was  this  brave  and  generous  man, 
who  had  lived  a  stainless  life,  just  in  the  prime  of  power,  his  shadow 
yet  falling  toward  the  west,  the  world  needing  him,  he  all  equipped 
for  life:  death  touches  his  heart;  the  end  is  come.  We  cannot 
think,  we  cannot  believe,  that  the  power  of  that  mighty  intellect 
is  lost  forever;  that*  that  great  heart  will  live  no  more;  that  the 
light  of  that  grand  and  fearless  soul  has  gone  out  in  eternal  dark- 
ness. As  long  as  love  shall  stand  beside  an  open  grave,  so  long 
shall  hope  hold  out  the  promise  of  immortality.  Our  brother 
sleeps  the  sleep  of  death,  yet,  we  trust,  we  hope,  we  believe,  that 
he  shall  forever  live. 

"Behold,  we  know  not  ansrthing; 

I  can  but  trust  that  good  shall  tall 
At  last— fkr  oflT—  at  last,  to  all. 
And  every  winter  change  to  spring." 

Mr.  Rowell — I  cannot  hope  to  add  anything  to  the  eloquent 
words  of  our  brothers  who  have  spoken.  But  I  cannot  let  this  oc- 
casion go  by  without  adding  a  few  words  in  token  of  the  esteem 
and  the  love  which  I  bore  to  our  deceased  brother.  It  was  on  the 
morning  of  the  day  on  which  he  received  his  injury  that  I  saw  him 
last.  I  was  on  my  way  to  the  court  house.  It  will  be  remembered 
that  this  was  on  the  evening  of  the  day  on  which  the  graduating 
exercises  of  the  high  school  were  to  be  given.  There  was  a  line  of 
men  reaching  clear  across  the  street  waiting  to  procure  tickets  at 
the  theatre.  As  I  was  passing  by,  John  Wiley  came  and  stood  at 
the  end  of  that  procession.  I  was  waiting  for  a  car,  and  looking 
at  that  line  of  probably  two  hundred  able-bodied  men,  John 
Wiley's  form  towered  above  them  all,  and  it  was  a  synonym  of  the 
mind  and  the  ability  of  the  man.  I  am  led  to  recall  these  words: 
—5 
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''  *Tis  the  wink  of  an  eye,  'tis  the  draft  of  a  breath, 
From  the  bloeeom  of  health  to  the  paleness  of  death ; 
From  the  gilded  saloon  to  the  bier  and  the  shroud. 
O,  why  should  the  spirit  of  mortal  be  proud?  " 

Mr.  John  E.  Humphries  —  Mr.  President,  I  desire  to  add  my 
testimony  to  the  many  good  traits  in  the  life  and  oharaoter  of  our 
deceased  brother,  John  Wiley.  I  became  acquainted  with  him  in 
1889,  after  becoming  a  resident  of  this  city.  We  soon  became 
warm  personal  fjiends;  our  friendship  was  never  broken.  He  was 
a  man  of  generous  impulses,  of  a  kind  heart  and  loving  disposition. 
There  was  no  meanness  in  his  composition.  He  was  too  honorable 
to  do  an  unkind  or  selfish  act.  There  was  no  favor  within  his 
reach  that  he  could  do  for  a  friend  which  would  not  be  readily 
granted.  To  know  him  was  to  love  him.  It  was  necessary  to  be 
well  acquainted  with  him  in  order  to  appreciate  his  virtues  and 
sterling  qualities.  We  all  loved  him  and  were  glad  to  have  him 
one  of  our  company.  He  was  fearless  and  aggressive  in  maintain- 
ing the  right;  whenever  occasion  required  it,  he  did  not  hesitate  to 
present  his  convictions,  and  use  all  of  his  mental  power  to  convince 
others  of  the  righteousness  of  his  cause.  He  was  born  and  reared 
upon  the  farm  and  knew  what  hard  work  meant,  and  how  to  sym- 
pathize with  the  toiling  masses;  was  always  on  the  side  of  the 
working  people.  He  had  their  confidence,  respect  and  esteem. 
He  labored  for  the  benefit  of  mankind.  He  was  a  good  lawyer,  a 
devoted  and  true  friend,  an  honest  citizen,  a  pleasant  companion,  a 
dutiful  son,  a  kind  and  affectionate  husband.  He  has  been  taken 
from  us,  but  he  is  not  dead,  <<he  lives  in  the  memory  of  those  he 
left  behind."  It  can  not  be  true  that  death  ends  all,  that  there  is 
no  life  beyond  the  tomb;  that  all  the  love  of  father,  mother, 
brother,  sister,  wife  and  child  is  buried  in  the  grave;  that  all  the 
longing  for  immortality,  which  is  implanted  in  the  human  heart  is 
meaningless.  We  will  never  consent  that  there  is  no  life  beyond 
the  tomb.  It  is  contrary  to  our  reason,  and  the  desires  of  the 
human  heart.     Shall  we  agree  with  the  poetess  when  she  says: 

"  Life,  I  know  not  what  thou  art, 
But  I  know  that  thou  and  I  must  part; 
And  w^hen,  or  where,  or  how  we  met, 
I  own  to  me's  a  secret  yet.  • 
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"  'Tis  hard  to  part  when  friends  are  dear; 
Perhaps  'twill  cost  a  sigh,  a  tear; 
Then  steal  away,  give  little  warning, 

Chooee  thine  own  time. 
Say  not  *  Good  night,'  but  in  some  brighter  clime 

Bid  me  '  Good  morning.' " 

It  is  only  the  hope  and  belief  of  futare  life  that  makes  happiness 
and  induces  us  to  bear  the  struggles  and  burdens  of  life.  If  we 
were  convinced  that  there  was  no  heaven,  that  the  physical  death 
ended  all,  then  who  would  care  to  live?  But  we  do  not  believe  it, 
and  prefer  the  sentiment  of  the  poet,  Longfellow: 

"  There  is  no  death.    What  seems  so  is  transition ; 
This  life  of  mortal  breath 
Is  but  a  suburb  of  Uie  life  elysian, 
Whose  portal  we  call  death." 

In  the  physical  death  of  John  Wiley,  his  wife  lost  a  kind,  loving 
^  and  affectionate  husband  and  support;  his  old  father  and  mother, 
an  only  child,  a  kind,  dutiful  and  devoted  son,  whose  name  was 
always  upon  their  lips  and  for  whom  their  hearts  were  always  filled 
with  love,  and  whose  success  always  made  them  happy;  his  neigh- 
bors, a  kind  and  courteous  friend;  the  community,  a  true  and  loyal 
citizen.  John  Wiley  was  free  from  vicious  habits;  he  was  sober 
and  industrious;  his  religion  was  to  do  good  to  his  fellow-men,  and 
and  keep  in  view  the  golden  rule,  to  do  unto  others  as  he  wished 
to  be  done  by.  He  always  remembered  a  kind  word  or  a  generous 
act,  and  never  forgot  a  friend,  and  his  aim  was  to  repay  all  of  his 
friends  with  acts  of  kindness.  During  his  sickness,  the  matter  up- 
permost in  his  mind  was  how  he  could  ever  repay  the  kindness  of 
the  friends  who  had  taken  an  interest  in  his  welfare  and  had  called 
upon  him  to  extend  their  sympathies  in  his  affliction.  Upon  the 
loss  of  such  a  man  how  sweet  is  the  thought — 

"  There  is  no  death !    The  stars  go  down 

To  rise  upon-some  fairer  shore,  « 

And  bright  in  heaven's  jeweled  crown 
They  shine  forever  more." 

We  can  only  speak  words  of  comfort  to  the  dear  old  parents  and 
the  lonely  widow.  We  can  assure  them  that  their  loved  one  is  not 
far  away;  that  his  spirit  is  now  hovering  o'er  them.  May  they 
hear  the  familiar  voice,  saying  unto  them  — 

• "  The  living  are  the  only  dead ; 

The  dead  live,  never  more  to  die, 
And  often  when  we  mourn  them  fled, 
They  never  were  so  nigh." 
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Mb.  de  Steigusb — Since  I  first  made  the  acquaintance  of  Mr. 
Wiley,  some  eight  years  ago,  my  relations  with  him  have  been  in- 
timate, personally,  professionally  and  politically.  Mr.  Wiley's 
abilities  as  a  lawyer  are  unquestioned,  but  as  I  view  his  career  in 
this  community  in  that  respect,  what  impresses  me  most  at  this 
time  is  not  his  qualities  as  a  lawyer,  but  his  qualities  as  a  man. 
The  most  striking  peculiarity  of  his  character  was  his  strong  self- 
reliance  and  aggressive  manliness.  He  was  what  we  lawyers  delight 
to  term  a  good  fighter,  and  in  conferring  the  term  we  think  we 
confer  a  compliment.  With  him  the  term  **the  battle  of  life" 
was  no  gilded  metaphor,  but  stem  and  living  reality.  With  his 
life  cast  in  peaceful  times  and  peaceful  places,  he  found  in  politics 
and  the  profession  of  the  law  the  fittest  field  for  his  tastes  and  his 
abilities,  but  in  whatever  time  or  in  whatever  place  his  lot  had  been 
oast,  where  there  were  laurels  to  be  won,  where  there  were  rights  ' 
to  be  vindicated,  where  there  were  wrongs  to  be  redressed,  he 
would  have  been  found  in  the  very  heart  of  the  conflict  In 
his  mental  operations,  Mr.  Wiley  was  always  essentially  honest. 
He  was  honest  with  himself  and  honest  with  those  that  he  ad- 
dressed. He  was  true  to  men  and  to  principles  alike.  He  never 
turned  his  back  upon  a  friend,  a  foe  or  a  conviction.  I  think  that 
no  man  lives  who  does  not  arrive  at  the  conclusion  that  life  is  not 
an  unmixed  blessing,  or  death  an  unmixed  evil,  and  when  our 
friends  depart  we  view  it  as  our  loss,  not  their' s.  And  when  such 
a  man  as  John  Wiley  dies,  I  have  mingled,  with  the  feeling  of  re- 
gret, one  of  triumph,  that  he  fought  the  fight  fearlessly  and  man- 
fully, and  that  he  recognized  death  in  its  approach,  and  that  he 
met  the  last  great  adversary  with  the  same  undaunted  heart  with 
which  he  met  all  other  human  trials  and  dangers. 
^  Upon  the  motion  being  stated  by  the  chair,  the  rising  vote  was 
had,  and  the  chair  announced  the  resolution  adopted  unanimously. 
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THIRD  DA.Y. 


Seattlb,  July  23,  1897,  10  a.  m. 

State  Bar  Association  met  pursuant  to  adjournment,  President 
Preston  in  the  chair. 

John  P.  Hoyt  then  read  before  the  Association  his  paper  en- 
titled, << Reminiscences  of  Bench  and  Bar  of  Washington."  (See 
Appendix.) 

Judge  Jacobs — Mr.  President,  I  feel  like  making  a  few  re- 
marks not  exactly  as  a  vindication  of  my  clerk,  Capt.  Salter,  but 
to  state  an  incident  or  two  connected  with  his  career  as  clerk  of 
the  district  court.  First  as  to  his  appointment.  I  was  informed 
when  I  was  made  judge  of  that  district  that  the  clerk  who  had 
theretofore  not  only  kept  the  records  of  the  court  but  received  the 
fees,  had  come  to  the  conclusion  that  the  compensation  of  the 
clerk's  fees  was  inadequate,  and  believing  in  the  principle  of  eter- 
nal justice,  pocketed  all  of  the  fees  that  were  paid  in.  Desiring  to 
have  an  administration  of  justice  in  my  district  not  only  absolutely 
honest  but  to  have  the  appearance  of  honesty,  and  having  had 
recommended  to  me  Capt.  Salter,  who  at  that  time  was  well  ad- 
vanced in  years,  and  who  before  that  time  had  spent  the  most  of 
his  eventful  life  upon  the  ocean,  but  he  was  recommended  as  a  man 
of  unimpeachable  integrity,  a  man  of  honesty.  The  qualifications 
for  clerical  duties  were  not  of  so  much  importance  to  me  as  to  have 
a  clerk  who  was  an  honest  man,  hence  I  appointed  tjie  captain. 
At  that  time  the  manner  of  keeping  the  records  was  very  loose  and 
imperfect,  especially  the  papers  in  the  cases.  I  directed  the  capt- 
ain, when  he  consulted  me  upon  the  subject,  to  get  a  large  tin  box 
in  which  the  papers  to  be  used  during  the  time  of  the  court  were 
to  be 'kept.  He  followed  my  direction.  I  told  him  not  to  allow  a 
paper  to  be  taken  from  that  box  without  a  note  or  receipt  from  the 
attorney.  Not  being  a  man  of  any  clerical  abilities  at  all,  when  I 
opened  court  the  box  was  full  of  papers,  and  this  lawyer  came  and 
got  the  papers  that  he  wanted  and  another  lawyer  got  others. 
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And  80,  when  the  papers  disappeared  in -the  hands  of  the  attorneys, 
yon  should  ha^e  seen  the  earnest  and  intense  look  of  the  captain 
that  followed  those  papers.  He  tried  to  keep  a  minate  of  it,  bat 
being  slow  with  the  pen  he  could  not  keep  up  with  the  disappear- 
ance of  those  papers.  In  a  short  time  he  found  that  he  had  not  a 
single  paper  and  had  no  accounts  of  their  whereabouts.  There 
had  been  some  disagreeable  controversy  in  that  district  about  the 
disappearance  of  court  papers.  The  clerk  sitting  immediately  in 
front  of  the  court,  in  his  consternation  and  disappointment,  go^t  up 
and  whispering  to  me  said,  <<  Judge,  I  can't  keep  the  log  of  this 
ship.  I  want  to  resign."  I  said,  **Hold  on;  stick  to  your  posi- 
tion as  a  good  master  and  commander  of  this  judicial  ship.  Don't 
resign.  Don't  give  up  the  ship,"  and  I  quoted  a  little  Latin, 
^^nunqv4iin  do  navis.^^  He  looked  at  me  in  perfect  astonish menL 
If  I  had  talked  jargon  he  could  have  understood  it  He  sat  there 
like  a  man  confused  and  confounded.  He  again  reminded  me  in  a 
short  time,  <<  Judge,  the  papers  are  all  gone;  possibly  I  may  never 
see  them  again.  Am  I  responsible  on  my  bond  if  those  papers 
never  return?"  I  said,  '< Captain,  we  will  make  that  all  right." 
He  says  to  me  shortly  afterwards,  <<  Judge,  do  you  know  of  an  ex- 
pert I  could  get  down  here  to  keep  this  log  for  me?"  I  said,  <<I 
think  I  can  furnish  a  man  that  can  do  it.  Tou  telegraph  to  Mr. 
Andrews,  of  the  city  of  Seattle,  and  tell  him  that  it  is  the  argent 
request  of  the  judge  that  he  should  come  here  and  keep  this  record 
for  you  for  a  short  time."  Mr.  Andrews  responded  to  that  sum- 
mons. When  he  came  the  captain  was  unacquainted  with  the 
man.  I  called  Mr.  Andrews  to  me  while  the  court  was  in  session, 
and  I  gave  Mr.  Andrews  an  introduction  to  the  captain.  The 
captain  took  him  warmly  by  the  hand  and  said,  <<6od  damn  you, 
I  am  very  glad  to  see  you,  sir.  I  don't  care  what  it  costs,  I  want 
some  man  to  keep  the  log  of  this  ship  correctly."  To  cut  a  long 
story  short,  the  records  had  not  been  written  up  at  all.  A  great 
many  motions  had  been  heard,  demurrers  argued,  decisions  of  the 
court,  and  none  of  them  on  record,  and  he  told  me  about  that.  T 
said,  << There  is  no  difficulty  about  that,  captain;  you  can  get  some 
attorney,  for  instance,  Judge  Wyche.  He  will  kindly  write  up 
those  records  for  you  from  my  notes."  He  spoke  to  the  judge 
about  it.     Very  few  of  the  members  of  the  bar  present,  probably 
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Done  except  my  friend,  Jadge  McGilvra,  know  anything  about  the 
horrid  handwriting  of  Judge  Wyche,  who  kindly  undertook  the 
task.  He  sat  up  till  about  12  o'clock  at  night  to  write  up  those 
records,  for  Captain  Salter.  Brother  Salter  came  to  my  room  about 
2  o'clock  ih  the  morning  and  waked  me  up  and  said,  <<  Judge, 
friend  Wyche  has  written  up  the  records  according  to  your  request, 
but  he  has  written  them  up  in  such  a  horrid  hand  that  I  am  not 
able  (to  use  his  own  language)  to  read  a  damn  word  of  what  he 
has  written.  What  shall  I  do?"  "Well,"  I  said,  "let  the  judge 
read  them."  The  next  morning  the  judge  read  them,  and  they 
were  all  right.  Pardon  me  for  stating  those  incidents,  but  they 
refer  to  my  old  friend  and  clerk,  Captain  Salter. 

The  next  order  of  business  being  the  determination  and  selection 
of  the  pVace  of  holding  the  next  annual  meeting  of  the  Association, 
invitations,  were  extended  from  the  cities  of  Ellensburg  and  Spo- 
kane, whereupon  vote  being  taken  Spokane  was  selected  as  the 
place  of  holding  the  next  annual  meeting. 

The  next  order  of  business  being  the  election  of  officers,  nomi- 
nations were  made  and  ballot  taken,  with  the  following  results  : 

Hon.  George  Turner,  of  Spokane,  was  elected  President;  D. 
J.  Crowley,  of  Tacoma,  First  Vice  President ;  George  Donworth, 
of  Seattle,  Second  Vice  President ;  Austin  Mires,  of  Ellensburg, 
Third  Vice  President;  Nathan  S.  Porter,  of  Olympia,  reelected 
Secretary;  William  A.  Peters,  of  Seattle,  reelected  Treasurer, 
and  IJon.  C.  H.  Hanford,  of  Seattle,  Hon.  George  Turner,  of 
Spokane,  and  Hon.  Thomas  Burke,  of  Seattle,  were  elected  dele- 
gates to  the  American  Bar  Association. 

Mb.  Hughbs  —  There  is  one  matter  which  I  would  like  to  pre- 
sent to  the  Association.  Two  years  ago  a  committee  was  ap- 
pointed on  the  subject  of  international  arbitration  and  no  action 
was  taken  since,  and  I  desire  to  offer  the  following  resolution : 

Resolved,  That  this  Association  favors  the  principle  of  the  settlement 
of  all  international  disputes,  as  well  as  all  disputes  between  employers 
and  large  bodies  of  employes,  by  arbitral  tribunals. 

Resolved  further,  That  it  declares  its  approval  of  the  treaty  negotiated 
between  Sir  Julian  Fauncefote,  representing  Great  Britain,  and  the  Hon. 
Richard  Olney,  representing  the  United  States,  and  expresses  its  regret 
that  said  treaty  was  not  confirmed  by  the  senate  of  the  United  States 
within  the  time  limited  by  the  contracting  parties. 
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I  woold  be  very  glad  to  discass  this  resolution  from  its  import- 
ance to  the  bar,  and  it  is  important  that  the  bar  of  this  state 
should  express  itself  in  some  form  upon  this  subject,  and  that  im- 
portance is  so  well  understood  that  it  really  needs  no  discussion. 

Mb.  Hott — I  second  that  motion,  or  I  support  thd  resolution. 
I  really  think  it  comes  under  the  head  of  unfinished  business. 
Those  who  were  present  at  the  last  meeting  of  the  Association  will 
remember  it  came  up,  but  the  Association  failed  to  act  upon  it  for 
the  reason  that  the  time  did  not  admit  of  a  discussion.  I  don't 
know  but  we  are  in  the  same  fix  now. 

Mb.  Hughes — This  resolution  which  I  now  offer  is  in  the  form 
of  a  new  resolution  and  not  in  the  form  of  a  report,  and  let  me 
say  that  the  first  is  simply  a  declaration  that  we  favor  the  prin- 
ciple of  the  settlement  of  disputes  of  the  character  named  by 
arbitral  tribunals,  and  the  second  is  entirely  distinct,  being  an  ex- 
pression of  our  approval  of  the  treaty  negotiated  between  the  two 
countries,  between  Great  Britain  and  the  United  States.  Now  I 
regret  that  there  is  no  time  for  the  discussion  of  the  latter  ques- 
tion. I  have  no  doubt  that  the  members  of  the  bar  will  all  favor 
the  effort  of  the  two  countries  by  the  means  adopted  in  that  treaty 
to  speed  the  time  when  differences  between  civilized  nations  shall 
be  settled  peaceably,  and  not  by  brute  force. 

Mr.  Jacobs — I  move  an  amendment  to  the  resolution  by  the 
adoption  of  the  first  and  second  resolutions,  and  the  rejection  of 
the  third.  ^ 

Mb.  Hughes  —  They  are  presented  in  the  form  of  two  resolu- 
tions, and  I  would  suggest  that  inasmuch  as  the  members  of  the 
Association  may  feel  prepared  to  vote  upon  the  firsc  and  may  not 
feel  themselves  prepared  to  vote  upon  the  second,  I  propose  that 
the  vote  be  taken  on  the  two  resolutions  separately.  We  have  not 
time  for  discussion. 

Mr.  Huntly  —  I  second  Judge  Jacobs'  motion  as  to  the  division 
of  the  question. 

Mb.  McGilvra— As  I  understand,  the  mover  of  this  resolution 
is  a  member,  if  not  the  chairman,  of  the  committee  to  whom  this 
subject  of  arbitration  was  referred  two  years  ago,  and  the  commit- 
tee has  not  performed  its  duty  in  making  a  report  This  is  a  very 
important  matter,  and  certainly  no  resolutions  on  such  a  subject  as 
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this  should  be  adopted  without  careful  and  full  disoussion.  In  my 
opinion,  this  resolution  should  not  be  considered  at  all  at  the  pres- 
ent time.     I  therefore  move  to  lay  the  resolution  on  the  table. 

Motion  carried. 

Thb  Pbbsident — The  other  unfinished  business  is  in  regard  to 
the  Association  taking  some  action  expressing  its  views  upon  the 
abolishment  of  the  distinction  between  law  and  equity  in  federal 
practice  and  the  union  of  the  two  as  under  our  code.  Judge  Crow- 
ley is  chairman  of  that  committee. 

Mb.  Cbowley — From  the  committee  I  desire  to  make  an  oral 
report  and  present  a  resolution.  The  bill  to  which  the  resolution 
refers  is  the  bill  of  the  29th  of  May,  1897,  proffered  by  the  Hon. 
Mr.  Maxwell,  of  Nebraska,  who  is  the  author  of  a  standard  work 
on  code  procedure  and  also  a  lawyer  of  many  years  experience.  It 
is  a  very  short  bill  and  embodies  provisions  of  the  most  approved 
code  procedure,  in  my  judgment.  There  is  a  provision,  section  42, 
which  allows  the  supreme  court  to  adopt  all  reasonable  rules  to 
carry  this  act  into  effect.  The  act  itself  does  not  lay  down  speci- 
fically the  method  of  procedure.  I  now  offer,  Mr.  President,  the 
foUowiug  resolution: 

Besolved,  That  the  Bar  Association  of  the  State  of  Washington  is  in 
favor  of  the  abolition  of  the  distinction  between  actions  at  law  and  suits 
in  equity  in  the  courts  of  the  United  States,  and  is  in  favor  of  such  legis- 
lation as  will  produce  such  result.  That  it  believes  that  House  bill  No. 
9292,  introduced  in  the  house  of  representatives,  May  20, 1897,  should  be- 
come a  law;  be  it  further 

Besolved,  That  a  copy  of  this  resolution  be  sent  to  each  senator  and  to 
each  representative  in  congress  from  the  State  of  Washington. 

In  the  discussion  the  other  day  some  allusion  was  made  to  ques- 
tions of  this  character,  and  how  far  it  would  affect  admiralty 
practice.  Personally  I  am  not  in  favor  of  any  change  in  the  prac- 
tice in  that  regard.  I  do  not  think  that  the  legislature  ought  to 
abolish  the  distinction  between  equity  and  law  to  effect  the  admir- 
alty practice. 

Mb.  Hughes  —  I  believe,  Mr.  President,  that  it  will  be  unwise 
at  the  present  time  to  endorse  the  bill.  I  do  not  believe  that  the 
majority  of  the  members  of  this  Association  are  sufficiently  ad- 
vised as  to  this  bill  to  be  prepared  to  vote  intelligently  upon  that 
part  of  it.     Judge  Crowley  was  kind  enough  to  submit  the  bill  to 
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me  this  morning.  It  seems  to  me  that  there  is  very  much  more  of 
detail  in  it  than  oaght  to  be  in  a  bill  to  pass.  I^  think  if  the  first 
section  and  the  last  section  could  become  law,  simply  abolishing 
the  distinctions,  leaving  the  supreme  court  to  do  the  rest,  it  might 
be  all  right,  but  there  are  a  good  many  details  which  I  think  may 
prove  uncomfortable.  I  don't  believe  we  are  prepared  to  vote  for  the 
resolution  as  a  whole.  I  would  be  willing  to  vote  for  that  part  of 
it  which  recommends  an  abolishment  of  the  distinction  between 
cases  in  equity  and  at  law,  and  recognizing  only  one  form  of 
action,  but  further  than  that  I  am  not  prepared  to  go  at  the  pres- 
ent time. 

(Here  the  resolution  is. re-read  by  the  President,  and  a  motion 
to  divide  the  resolution  is  offered.) 

Mr.  Thompson — I  believe  I  am  a  member  of  that  commit- 
tee, and  whi^e  I  do  not  desire  to  file  any  dissenting  opinion  6x 
minority  report,  I  am  opposed  to  the  resolution.  I  never  have 
been  in  favor  of  the  code  practice  in  our  state  courts,  and  I  am 
not  in  favor  of  it  in  the  federal  courts.  So  far  as  the  question  of 
the  rules  of  practice  is  concerned,  I  think  the  courts  can  establish 
that  very  much  better  than  the  sort  of  legislators  that  we  usually 
get  to  go  to  Olympia  in  this  state  or  to  our  congress  at  Wash- 
ington. I  have  been  met  a  half  a  dozen  times  a  day  with  the 
statement  that  we  are  wiser  than  our  ancestors  were.  I  don't  be- 
lieve it  is  true.  I  don't  believe  we  have  as  good  law-makers  as 
they  had  when  they  manufactured  the  common  law  system,  which 
was  the  growth  of  the  ablest  decisions  of  the  courts,  and  the 
courts  were  chosen  as  men  learned  in  the  law.  They  were  chosen 
for  the  purpose  of  building  a  system  that  would  protect  the  people 
in  the  future.  They  went  on  the  bench  without  any  interest  in 
the  matter  at  all,  and  they  sat  there  as  august  tribunals,  as  diligent 
as  men  could,  to  prepare  rules  of  conduct,  and  they  succeeded  in 
building  this  system  to  protect  the  people.  To  say  that  they  were 
perfect  would  be  to  say  that  they  were  not  human.  There  were 
imperfections  in  the  system,  but  those  imperfections  were  gradu- 
ally wiped  out  by  succeeding  law-makers.  When  our  modern 
legislator  sits  in  the  house  and  concludes  that  he  has  become  a 
deity  of  some  sort  and  puts  his  iconoclastic  hand  on  the  common 
law,  I  feel  that  he  does  something  that  will  be  of  lasting  regret  to 
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the  legal  profession.  And  whenever  we  laj  oar  hand  on  the  federal 
practice  and  undertake  to  sapplant  it  by  some  hastily  devised  code, 
we  will  do  something  that  the  best  lawyers  will  regret,  and  I  am 
opposed  to  it. 

Mr.  Habtman — I  think  we  have  made  our  minds  ap,  and  if  we 
were  to  discuss  it  until  morning  it  would  not  change  our  opinions 
on  the  subject.  I  therefore,  in  all  due  deference  to  others,  move 
the  previous  question. 

Mr.  Crowley  —  I  will  withdraw  the  latter  part  of  the  resolution, 
as  the  first  really  covers  all  the  ground  I  wish  to  embody  in  it. 

The  question  on  the  adoption  of  the  resolution  as  modified  was 
put  and  carried. 

On  motion,  association  adjourned.  N.  S.  Porter, 

Secretary. 


Note.— The  excursion  on  the  steamship  Gfeorge  £.  Star,  which  left  the 
wharf  at  aboat  2  p.  m.,  was  enjoyable  in  the  extreme.  Music  and  refresh- 
ments contributed  largely  to  make  the  trip  one  of  pleasure.  An  hour 
spent  at  the  government  dry  dock  and  works  at  Port  Orchard  added 
much  of  interest  to  the  occasion.  The  reception  and  banquet  in  the 
evening  at  the  Masonic  temple  were  fully  up  to  the  high  standard  estab- 
lished by  the  King  county  bar  in  1894.  The  toasts  and  responses  were 
rare,  rich  and  racy,  and  the  appreciation  of  the  entertainment  by  those 
present  was  manifest  by  the  closing  ceremony,  which  was  a  unanimous 
vote  of  thanks  tendered  to  the  bar  of  King  county. 
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ADDRESS  OF  THE  PRESIDENT,  HON.  HAROLD 
PRESTON. 


The  Washington  Stscte  Bar  Association  welcomes  its  members  to 
this,  its  ninth  annual  session;  and  on  behalf  of  the  members  of  the 
bar  of  King  county,  I  express  their  hope  that  yoar  visit,  so  pleasant 
to  them,  may  be  enjoyable  to  you. 

The  President's  address,  required  by  the  by-laws  of  our  Asso- 
ciation to  be  delivered  at  the  opening  of  each  annual  session,  is,  I 
believe,  intended  to  be  not  so  much  an  elaborate  treatise  upon  some 
subject  of  the  general  law,  as  an  address  bearing  closer  upon  mat- 
ters of  immediate  local  interest.  The  program  of  exercises  of  this 
meeting  has  been  intended  by  the  Executive  Committee  to,  in  large 
degree,  deal  with  legal  subjects  having  particular  bearing  upon  the 
peculiar  interests  of  the  people  of  this  state.  In  this  connection 
there  is  a  subject  which,  in  my  judgment,  should  have  the  careful 
consideration  of  the  Association  at  this  time.  I  refer  to  the  recent 
legislation  of  the  state  dealing  with  the  enforcement  of  contracts 
of  mortgage.  Many  of  the  states  of  the  union  have  passed  through 
the  experience  which  is  now  upon  us.  We  must  have  expected  to 
experience  the  spasm  sooner  or  later;  and  if  we  feel  that  the  sooner 
the  better,  we  cannot  complain  that  it  is  now  upon  us. 

The  most  important  of  the  several  acts  of  our  recent  legislature 
are  the  following:  The  act  relating  to  sale  of  property  under  exe- 
cution; the  act  prohibiting  deficiency  judgments,  and  the  act  grant- 
ing judgment  debtors  the  right  of  possession  penditig  redemption. 

These  acts  are  to-day,  I  venture  to  say,  receiving  the  considera- 
tion of  every  member  of  the  bar  of  the  state,  and  their  passage  has, 
I  know,  excited  wide  interest  outside  of  the  state  among  those  who 
have  invested  or  are  inclined  to  invest  capital  in  loans  upon  prop- 
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erty  here  situate.  This  legislation  is  pronoancedly  unfriendly  to 
capital,  and  is  in  the  supposed  interest  of  the  debtor.  This,  of 
itself,  is  sufficient  to  make  capital  timid  of  investment  with  us,  and 
that  is  distinctly  to  the  disadvantage  of  us  all.  Unless  this  fear  is 
explained  away  by  those  conversant  with  the  subject,  the  timidity 
will  take  root  and  become  fixed,  and  the  result  will  be  that  the  de- 
velopment of  the  natural  resources  of  the  state  upon  which  we 
must  depend  for  our  prosperity,  will  be  indefinitely  postponed,  to 
the  serious  detriment  of  all  of  us,  debtor  and  creditor  alike.  If, 
in  point  of  fact,  the  legislation,  while  of  unfriendly  purpose,  has 
failed  to  accomplish  the  result  intended,  that  fact  should,  in  my 
judgment,  be  given  general  publicity.  After  a  somewhat  thorough 
examination  of  this  legislation,  I  have  become  convinced  that  it  is 
not  so  harmful  to  capital  as  intended,  and  that  it  is  not  at  all  bene- 
ficial to  the  honest  debtor;  and  it  is  my  purpose  to  now  review  that 
legislation,  and  if  my  views  thereon  shall  meet  with  your  approval, 
and  shall  tend  in  some  degree  to  a  more  general  understanding  of 
the  legislation,  I  shall  be  satisfied. 

At  the  outset  it  must  be  conceded  that  the  collection  of  a  debt 
unsecured  by  the  hypothecation  of  property  is  now  made  much 
more  difficult;  but  this  phase  of  the  subject  has  less  matter-of-fact 
importance  than  that  relating  to  secured  debts,  and  for  that  reason 
I  elect  to  discuss  the  latter.  The  legislation,  in  substance,  is  to 
the  effect  that  in  the  foreclosure  of  mortgages  the  writ  of  execu- 
tion or  order  of  sale,  after  being  levied,  is  held  by  the  sheriff  with- 
out further  execution  for  the  period  of  one  year;  that  is  to  say,  the 
writ  after  levy  thereof  is  pigeon-holed  by  the  sheriff  for  that  length 
of  time,  thereby  practically  affording  the  mortgagor  a  stay  of  one 
year  without  further  security  to  the  mortgagee.  Prior  to  notice  of 
sale  the  mortgagee  must  deliver  to  the  sheriff  and  serve  upon  the 
mortgagor  his  (the  mortgagee's)  appraisement  of  the  mortgaged 
property.  The  mortgagor,  if  dissatisfied  therewith,  makes  in  like 
manner  his  appraisement,  and  it  stands  as  the  appraised  value  un- 
less the  mortgagee  demands  an  official  appraisement.  The  official 
appraisement  is  made  by  disinterested  appraisers  fairly  appointed, 
and  if  unsatisfactory  to  either  party,  an  appeal  may  be  taken  to  the 
superior  court,  which  reviews  the  appraisement  and  may  order  a 
new  appraisement  or  substitute  its  own  judgment  for  that  of  the 
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appraisers.  The  property  may  not  be  sold  for  less  than  eighty  per 
cent,  of  the  appraised  value,  anless  saoh  eighty  per  oent  exceeds 
the  amount  of  the  debt,  in  which  event  it  may  be  sold  for  the 
amoant  of  the  debt,  as  established  by  the  foreclosure  judgment, 
with  costs.  The  statute  creates  a  redemption  period  of  one  year, 
commencing  at  the  date  of  the  sale;  but  in  case  there  is  an  appraise- 
ment, there  is  no  right  of  redemption.  No  deficiency  judgment  is 
permitted — the  mortgagee  is  limited  to  the  mortgaged  property  for 
the  recovery  of  the  debt  secured  by  the  mortgage.  The  mortgagor 
is  entitled  to  the  possession  of  the  mortgaged  property  during  the 
redemption  period,  and  to  all  the  rents,  issues  and  profits  thereof 
during  that  period.  If  there  is  an  appraisement  and  consequently 
no  right  of  redemption,  the  sheriff's  deed  follows  immediately  the 
confirmation  of  the  sale,  and  the  purchaser  succeeds  absolutely  to 
the  interest  of  the  mortgagor,  and  all  persons  claiming  under  him 
in  or  to  the  mortgaged  property;  but  if  there  is  no  appraisement, 
the  sheriff's  deed  is  made  only  at  the  expiration  of  the  period  of 
redemption,  and  of  course  only  in  the  event  that  there  is  no  redemp- 
tion effected. 

If  my  foregoing  construction  of  the  appraisement  feature  of  this 
legislation  is  correct,  that  feature  of  the  law  is  evidently  of  no 
practical  benefit  to  the  mortgagor.  The  only  instance  in  which  an 
appraisement  would  benefit  him  would  be  where  the  mortgage  debt 
exceeds  eighty  per  cent,  of  the  appraisement.  On  the  other  hand, 
an  appraisement  is  distinctly  disadvantageous  to  him,  insomuch 
as  an  appraisement  denies  him  a  right  of  redemption.  It  is  there- 
fore safe  to  assume  that  in  the  ordinary  case  there  will  be  no  ap- 
praisement. So  it  works  out  that  if  the  remedy  and  method  of 
procedure  provided  by  this  legislation  denies  any  other,  a  mort- 
gagee may  be  kept  out  of  his  security  and  the  rents,  issues  and 
profits  thereof  without  payment  of  or  provision  for  the  payment  of 
interest,  taxes,  insurance  or  repairs  for  the  full  period  of  two  years 
after  default,  in  addition  to  the  time  required  to  prosecute  to  judg- 
ment the  foreclosure  action.  If  such  a  result  is  inevitable,  no  one 
will  lend  us  money  except  at  rates  and  upon  terms  ruinous  to  the 
borrower.  We  will  not  be  able  to  borrow  money  upon  business- 
like terms  or  methods,  and  if  any  one  of  us  has  money  to  loan,  it 
will  be  to  his  material  advantage  to  invest  it  outside  of  the  State 
—6 
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of  WashiDgtoD.  The  only  argument  which  I  have  heard  in  defense 
of  the  legislation  is  to  the  effect  that  it  will  prevent  as  from  going 
in  debt,  and  therefore  is  excellent.  However  plaasible  the  argu- 
ment may  be  to  those  of  us  who  are  now  free  from  debt,  it  will  fail 
to  convince  others  who  are  unable  to  pay  debts  previously  con- 
tracted, and  who  desire  to  secure  clemency  from  the  creditor  in  the 
way  of  extensions  upon  favorable  terms. 

The  important  features  of  departure  from  the  old  law  are  four  in 
number,  to  wit:  The  stay  of  proceedings,  the  appraisement  provis- 
ion, the  retention  of  possession  and  rents,  issues  and  profits  by  the 
mortgagor  during  the  period  of  redemption,  and  the  denial  of  de- 
ficiency judgments.  Under  the  former  law  there  was  no  stay,  ex- 
cept for  a  limited  period,  obtained  by  giving  bond,  with  sureties, 
conditioned  for  the  payment  of  the  debt;  there  was  no  provision 
whatever  for  appraisement;  deficiency  judgments  were  permitted; ' 
the  purchaser  at  sheriff's  sale  was  forthwith  entitled  to  possession, 
and  to  receive  the  rents,  and  the  redemptioner  was  not  entitled  to 
credit  for  rents  collected  by  the  purchaser,  nor  was  the  purchaser 
required  to  account  to  any  one  for  such  rents.  The  latter  provis- 
ion caused  much  just  complaint.  The  present  substitute  goes  to 
the  other  extreme. 

The  act  prohibiting  deficiency  judgments  is  by  its  terms  limited 
to  mortgages  executed  after  its  passage.  I  doubt  if  this  act  will 
prove  of  substantial  benefit  to  any  one;  but  it  is,  standing  alone, 
no  serious  impediment  to  business.  It  will  tend  to  make  the  lender 
more  exacting  as  to  the  value  of  the  security  which  he  accepts, 
may  cause  the  rejection  of  many  applications  for  loans,  and  on  the 
whole,  tend  more  to  the  benefit  of  the  capitalist  than  of  the  bor- 
rower. The  available  value  of  the  security  is  thereby  reduced  to 
the  borrower,  and  his  business  capital  correspondingly  decreased. 
In  good  times  this  is  the  only  bad  result  to  him.  In  case  of  a  sub- 
sequent panic  he  will  ordinarily  lose  his  land  in  any  event,  and  thus 
for  a  smaller  price  than  otherwise. 

There  seems  no  escape  from  the  conclusion  that  the  intent  of  the 
legislature  was  that  the  other  provisions  should  apply  to  pre-exist- 
ing mortgages.  In  the  act  relating  to  the  possession,  etc.,  after 
sale,  the  language  <<in  all  cases  hereafter  wherein  any  real  estate 
*    *    *     is  sold     »    »    *     ander  forclosure,"  certainly  excludes 
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any  other  thought.  The  saying  olaase  of  the  appraisement  act  by 
excepting  from  the  operation  of  the  act  prior  judgments  and  pro- 
ceedings thereon,  and  preserving  for  the  prior  judgment  debtors  the 
right  of  redemption  given  by  certain  sections  of  the  code,  which 
are  in  other  respects  thereby  expressly  repealed,  shows  a  clear 
intention  to  save  no  other  pre-existing  rights. 

Naturally  the  first  inquiry  arises  as  to  the  validity  of  the  retro- 
active features  of  these  enactments — how  far  are  pre-existing  con- 
tracts protected  by  the  law  of  the  land  from  such  impairment. 
The  mind  first  recurs  to  that  wise  provision  of  our  national  consti- 
tution (sec.  .10,  art  I):  "No  state  shall  ♦  *  ♦  pass  any 
*  *  *  law  impairing  the  obligation  of  contracts,"  the  princi- 
ple of  which  is  carried  into  our  state  constitution  (art.  1,  sec.  23). 
It  is  clearly  established  by  repeated  consistent  decisions  of 
the  supreme  court  of  the  United  States,  tha^  the  law  in  force  at 
the  time  a  contract  is  executed,  with  all  the  conditions  and  limita- 
tion it  imposes,  is  the  law  which  determines  the  force  and  effect  of 
the  contract;  that  the  obligation  of  a  contract  in  the  constitutional 
sense  is  the  means  provided  by  law  by  which  it  can  be  enforced; 
or  otherwise  expressed,  the  means  which  at  the  time  of  its  creation 
the  law  affords  for  its  enforcement.  Whatever  legislation  lessens 
the  efficacy  of  these  means  impairs  the  obligation.  If  it  tends  to 
postpone  or  retard  the  enforcement  of  the  contract,  the  obligation 
of  the  contract  is  to  that  extent  weakened. 

Railroad  Co.  vs.  Fraziery  139  U.  S.  288. 

Bamitz  vs.  Beverly ^  163  U.  S.  118. 

JOouisiana  vs.  New  OrleanSy  102  U.  S.  206. 

Van  Hoffman  vs.  City  of  Quincy,  4  Wall.  535. 

Seibert  vs.  Lewis,  122  U.  S.  294. 

The  remedy  subsisting  when  a  contract  is  made  is  a  part  of  its 
obligation,  and  any  subsequent  law  which  so  affects  that  remedy  as 
substantially  to  impair  and  lessen  the  value  of  the  contract  is  void. 

Edwards  vs.  Kearzey,  96  XJ.  S.  595. 

Seibert  vs.  Lewis,  supra. 

Bamitz  vs.  Beverly,  supra. 

Indeed,  the  remedies  for  the  collection  of  a  debt  are  essential 
parts  of  a  contract  of  indebtedness,  and  those  in  existence  at  the 
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time  the  indebtedness  is  incurred  most  be  substantially  preserved 
to  the  creditor. 

Bees  V8.  Watertowfiy  19  Wall.  107. 

It  is  true  that  the  obligation  of  a  contract  and  the  remedy  to 
enforce  it  are  distinct  things,  and  whatever  belongs  to  the  remedy 
may  be  altered  according  to  the  will  of  the  state  as  to  both  past, 
present  and  future  contracts;  always  provided^  however y  that  the 
alteration  does  not  impair  the  obligation. 

IL  S.  vs.  Conway^  25  Fed.  Cases,  598. 
Bronsonvs.  Kimiey  1  How.  311. 

It  is  not  my  purpose,  and  I  would  not  assume  to  undertake  now 
to  distinguish  the  dividing  line  between  those  laws  on  the  one 
hand  affecting  the  remedy  for  the  enforcement  of  past  contracts, 
which  impair  the  contract,  and  those  laws  on  the  other  hand 
affecting  the  remedy  which  do  not  impair  the  contract;  but  I  take 
it  to  be  well  settled  that  if  the  effect  of  the  alteration  of  the  ex- 
isting law  is  to  impair  the  obligation  of  the  contract,  it  is  imma- 
terial whether  it  is  done  by  acting  on  the  remedy  or  directly  on 
the  contract  itself, 

Barnitz  vs.  Beverly,  supra; 

Von  Hoffman  vs.  City  of  Quincy,  supra; 

Hawthorne  vs.  Calefy  2  Wall.  23, 

and  that  there  is  no  substantial  difference  between  a  retroactive 
law  declaring  ^  particular  contract  abrogated  and  void,  and  one 
which  takes  away  all  remedy  to  enforce  it,  or  encumbers  the  rem- 
edy with  conditions  that  render  it  useless  or  impractical  to  pur- 
sue it. 

Munn  vs.  Illinois,  94  XJ.  S.  143. 

JPumpeUy  vs.  Ghreen  Bay  Co.,  13  Wall.  177. 

Butz  vs.  City  of  Muscatine,  8  Wall.  5B3. 

Ourran  vs.  State,  15  How.  304. 

Green  vs.  Biddle,  8  Wheaton,  1. 

Seibert  vs.  Lewis,  supra. 

The  rule  seems  to  be  that  as  to  modes  of  proceeding  and  form  to 
enforce  the  contract,  the  state  legislature  has  control,  and  may  en- 
large, limit  or  alter  them,  provided  that  it  does  not  thereby  deny 
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a  remedy  or  so  embarrass  it  with  conditions  or  restrictions  as  seri- 
ously to  impair  the  right. 

Tennessee  vs.  Sneed,  96  U.  S.  74. 

But  if  a  subsequent  enactment  affects  to  diminish  the  duty  im- 
posed, or  to  impair  the  right  conferred,  it  necessarily  bears  on  the 
obligation  of  the  contract  in  favor  of  one  party  to  the  injury  of  the 
other;  hence,  any  law  which  in  its  operation  amounts  to  a  denial 
or  obstruction  of  the  rights  accruing  by  a  contract,  though  profess- 
ing to  act  only  on  the  remedy,  is  directly  obnoxious  to  the  consti- 
tution. 

McCracken  vs.  Haywardy  2  How.  608. 
Taylor  vs.  Steams,  18  Grattan  (Va.),  288. 

The  obligation  of  the  contract  is  impaired  in  the  constitutional 
sense  by  any  law  which  prevents  its  enforcement,  or  which  mate- 
rially abridges  the  remedy  for  enforcing  it  existing  when  it  was 
contracted,  and  does  not  supply  an  alternative  remedy  equally  ade- 
quate and  efficacious. 

McGahey  vs.  Virginia^  136  U.  S.  662. 

JSamitz  vs.  Beverly,  supra. 

Or,  stated  in  other  words,  while  a  change  of  remedy  made  after 
the  execution  of  a  contract  may  be  valid,  it  is  only  so  when  there 
is  substituted  an  adequate  and  sufficient  remedy  by  which  the  con- 
tract may  be  enforced. 

Kring  vs.  Missouri,  107  U.  S.  233. 

Or,  as  it  has  been  otherwise  expressed,  every  state  law  which 
weakens  the  obligation  of  a  contract  previously  made  or  renders  it 
les»  operative,  is  a  violation  of  the  federal  constitution. 

Lapsley  vs.  Brashears,  4  Littell  (Ky.),  47. 

Blair  vs.  Williams,  4  Id.  35. 

Taylor  vs.  Stearns,  18  Grat.'(Va.),  275. 

Considering  these  well  established  principles,  and  remembering 
that  any  impairment  of  the  obligation  of  a  contract  is  within  the 
prohibition  of  the  constitution,  the  degree  of  the  impairment  being 
immaterial  {Bank  vs.  Sharp,  6  How.  301;  Walker  vs.  Whitehead, 
16  Wall.  314;  Winter  vs.  Jones,  10  Ga.  190),  it  seems  to  me  to  be 
clear  that  the  several  enactments  by  our  legislature,  to  which  I 
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have  already  referred,  fall  well  within  the  line  of  anconstitntion- 
ality.  It  may  be  true  that  they  affect  only  the  remedy,  bat  it  is 
also  certain  that  as  to  pre-existing  mortgage  contracts  they  mate- 
rially abridge  the  remedy,  render  it  less  eflBcacioas  and  embarrass 
it  with  conditions  and  restrictions  which  serioasly  impair  the  con- 
tract right;  that  they  tend  to  postpone  and  retard  the  enforcement 
of  the  contract  and  weaken  and  render  less  operative  the  obligation 
of  the  contract.  It  is  equally  certain  that  they  do  not  supply  an 
alternative  remedy  equally  adequate  and  efficacious.  Every  one  of 
these  enactments  seem  to  me,  in  all  these  respects  and  for  all  these 
reasons,  to  violate  the  letter  and  spirit  of  the  constitutional  provi- 
sion; and  if  the  question  were  to  be  determined  upon  the  applica- 
tion of  these  general  principles  alone,  without  the  aid  of  precedent 
or  authority  directly  in  point  upon  the  facts,  it  could  not  ( I  think  ) 
be  determined  otherwise  than  as  I  have  stated,  without  disregard- 
ing every  decided  principle  or  rule  before  stated.  But  we  are  not 
without  precedent  bearing  directly  upon  each  phase  of  the  legisla- 
tion. 

THE  STAY  OF  EXECUTION  FOR  ONE  TEAR  AFTER  LEVY. 


(( 


This,  as  you  know,  is  part  of  the  act  which  I  have  called  the 
appraisement  act."     The  supreme  court  of  Missouri  and  the  su- 
preme court  of  Tennessee — 

Stevens  vs.  Andrews,  31  Mo.  205; 

Townsend'vs.  Toicnsend,  1  Peck  (Tenn.),  1  (S.  C,  14  Am. 
Dec.  722), 

have  decided  that  the  state  legislatures  may  not  render  the  reme- 
dies as  to  antecedent  contracts  less  efficacious  or  more  dilatory  than 
ordained  by  the  law  when  the  antecedent  contract  was  entered  into. 
The  legislature  of  Missouri  at  an  early  day  passed  an  act  grant- 
ing a  stay  of  execution  for  two  and  one-half  years,  unless  the 
plaintiff  should  endorse  upon  the  execution  his  consent  that  prop- 
erty at  two-thirds  of  its  value  be  taken  in  satisfaction  of  the  exe- 
cution. This  measure  was  held  to  impair  the  obligation  of  past 
contracts  to  that  extent,  and  to  be  therefore  repugnant  to  the  afore- 
said provision  of  the  federal  constitution. 

Bailey  vs.  Gentry,  1  Mo.  164. 
JBrmon  vs.  Ward,  1  Mo.  209. 
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In  1866,  the  legislature  of  Texas  passed  a  law  providing  that  on 
all  judgments  rendered  prior  to  the  first  day  of  January,  1867,  the 
judgment  debtor  should  have  a  stay  of  twelve  months;  if  within 
that  period  he  pay  one-fourth  of  the  judgment,  then  the  stay  should 
be  extended  for  another  year;  if  within  the  second  year  he  pay  one- 
third  of  the  remainder,  the  stay  should  continue  for  another  year; 
and  if  within  the  third  year  he  pay  one-half  the  remainder,  then  he 
should  have  another  year's  stay  within  which  to  pay  the  balance; 
that  on  all  judgments  rendered  after  January  1,  1867,  execution 
should  be  stayed  for  twelve  months;  if  within  that  period  one-third 
be  paid,  then  execution  should  be  stayed  for  a  ^f urther  period  of 
one  year;  and  if  within  that  period  one-half  of  the  remainder  be 
paid,  then  execution  should  be  stayed  for  the  third  year;  that  on 
all  judgments  theretofore  rendered  or  thereafter  to  be  rendered 
foreclosing  mortgages  or  liens  upon  real  or  personal  estate,  there 
should  be  a  stay  of-  proceedings  for  two  years;  and  if  within  the  two 
year  period  two-thirds  of  the  judgment  be  paid,  then  there  should 
be  another  year's  stay  as  to  the  remainder.  The  question  of  the 
validity  of  this  law  came  before  the  supreme  court  in  the  case  of 
Jones  V8.  McMahanj  30  Texas,  719,  upon  a  refusal  of  the  adminis- 
trative officers  to  issue  process  upon  a  judgment  rendered  foreclos- 
ing a  mortgage  executed  prior  to  the  enactment.  The  opinion  of 
the  supreme  court  of  Texas  in  this  case  is  interesting,  because  it 
reviews  the  different  lines  of  decisions  bearing  upon  the  distinction 
between  the  remedy  and  the  contract,  but  it  is  the  result  which  is 
moet  important.  It  is  there  squarely  held  that  the  stay  provisions 
of  the  law  seriously  impaired  the  obligation  of  the  contract  and 
therefore  contravened  the  constitution  of  the  United  States,  as  well 
as  that  of  Texas;  that  the  creditor  had  the  right  to  have  such  an 
execution  upon  his  judgment  as  was  not  materially  and  essentially 
different  from  the  one  provided  by  law  at  the  time  the  contract 
was  made.  It  was  argued  to  the  court  that  the  pecuniary  situation 
of  the  people  of  the  state  was  such  that  the  enforcement  of  the  law 
as  to  past  contracts  was  a  real  necessity,  that  the  safety  of  the  peo- 
ple demanded  it,  and  that  <Hhe  safety  of  the  people  is  the  supreme 
law."  With  which  principle  the  court  entirely  concurred,  though 
not  in  the  sense  intended,  saying  that  the  supreme  law  is  the  con- 
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Btitution  of  the  United  States,  and  the  safety  of  the  people  oonsista 
in  the  faithful  performance  of  each  of  its  requirements. 

The  legislature  of  Tennessee  enacted  a  law  providing  that  upon 
any  judgment  thereafter  obtained  execution  should  not  issue  until 
two  years  after  rendition,  unless  the  plaintiff  would  endorse  upon 
the  execution  his  consent  that  satisfaction  be  received  in  notes  of 
the  state  bank.  This  provision  came  before  the  supreme  court  of 
Tennessee  in  the  case  of  Townsend  vs,  lownaend,  supra  ( involving 
a  pre-existing  contract),  and  was  held  to  be  in  conflict  with  art. 
I,  sec.  10,  of  the  constitution  of  the  United  States,  the  court 
announcing  this  principle:  ''If  the  law  in  being  at  the  date  of  the 
contract  gives  immediate  execution  on  rendition  of  judgment,  a 
subsequent  act  providing  that  the  execution  shall  not  issue  for  two 
years  lessens  and  impairs  the  contract  equally  as  much  in  principle 
as  if  it  suspended  execution  forever." 

The  legislature  of  Kentucky  in  1820  passed  an  act  providing  in 
effect  that  the  judgment  debtor  might,  by  entering  his  personal 
recognizance  to  pay  the  debt,  have  a  stay  of  execution  for  the  pe- 
riod of  two  years.  This  provision  was  held  unconstitutional  as  to 
past  contracts  by  the  supreme  court  of  that  state  in  several  well 
considered  cases,  asserting  the  doctrine  that  a  law  which  stays  the 
levy  of  an  execution  for  a  longer  period  than  allowed  under  the  law 
in  force  at  the  time  the  contract  was  entered  into  is  unconstitutional 
so  far  as  it  affects  such  contract. 

BUxir  vs,  Williams,  supra. 

Lapsley  vs.  Brashears,  supra. 

Pool  vs.  Young,  1  Monroe,  587. 

Similar  laws  have  been  enacted  and  similar  rulings  made  thereon 
in  the  States  of  North  Carolina,  Mississippi  and  Virginia.  So  far 
as  my  investigation  has  extended,  there  has  never  been  a  ruling  to 
the  contrary,  and  the  doctrine  laid  down  by  the  supreme  court  of 
the  United  States  in  ^hoards  vs.  Kearzey,  supra,  that  any  change 
in  the  law  which  postpones  the. time  of  payment,  impairs  the  obli- 
gation of  the  contract  by  making  it  less  valuable  to  the  creditor, 
and  that  it  is  for  that  reason  that  stay  laws  are  held  void  as  to  pre- 
existing contracts,  has  been  approved  by  the  highest  courts  of  the 
several  states  whenever  occasion  has  arisen. 
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Jones  V8.  CriUendeny  6  Am.  Deo.  531  (N.  C). 
Coffman  vs.  Banky  40  Miss.  29. 
Taylor  vs.  Steams,  supra. 
Stevens  vs.  Andrews^  supra. 

THB    APPRAISEMENT    LAW. 

Appraisement  laws  similar  in  effect  to  oar  own  have  been  passed 
at  different  times  by  numbers  of  the  states  of  the  union  (Arkan- 
sas, Indiana,  Illinois,  Kansas,  Kentucky,  Louisiana,  Maine,  Massa- 
chusetts, Michigan,  New  Hampshire,  Ohio,  Pennsylvania,  Texas, 
Virginia),  and  congress,  on  March  2,  1793,  passed  an  act  (which 
is  still  in  force,  R.  S.,  sec.  993),  requiring  the  United  States  mar- 
shal holding  office  in  any  state  enacting  an  appraisement  law,  to 
have  an  appraisement  by  the  state  appraisers  upon  all  execution 
sales. 

1  U.  S.  Statutes  at  Large,  page  335. 

These  state  laws  have  been  uniformly  held  by  the  state  courts 
to  be  inoperative  as  to  contracts  executed  prior  to  their  enactment. 
Tevis  vs.  Doe,  3  Ind.  131. 
Zaw  vs.  Smithy  4  Ind.  59. 
Bahcockvs.  Doe,  8  Ind.  112. 
Shaffer  vs.  Bolandery  4  Green  (la.)  201. 
Burton  vs.  Mnerson,  Id.  395. 
Bosier  vs.  Hale,  10  lowa^  483. 
Landis  vs.  Abrahams  11  Iowa,  284. 
Pool  vs.  Younffy  1  Monroe  (Ky.)  587. 
Willard vs.  I/ongstreety  2  Douglas  (Mich.),  172. 

The  same  rule  has  been  adopted  in  the  circuit  court  of  the 
United  States. 

Moore  vs  Foster,  17  Fed.  Cases,  679, 
construing  the  Arkansas  act. 

Bue  vs.  Becker,  20  Fed.  Cases,  1310, 
construing  the  Michigan  act. 

And  the  supreme  court  of  the  United  States  has  also  so  ruled, 
Bronson  vs.  Kimie,  1  How.  311; 
McCrackenvs.  Hay  ward,  2  How.  608, 
construing  the  Illinois  act ;  and 
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Ganihfs  Lessee  vs.  Mcing,  3  How,  707, 

constraing  the  Indiana  act. 
« 
This  raling  of  the  sapreme  coart  of  the  United  States  has  been 

repeatedly  affirmed  by  that  court. 

POSSESSION    PENDING   BEDEMPTION. 

The  act  withholding  from  the  purchaser  at  sheriff's  sale  the  pos- 
session and  rents,  issues  and  profits  during  the  period  of  redemp- 
tion, so  far  as  applicable  to  mortgages  made  before  its  enactment, 
is  clearly  an  impairment  of  contract  rights.  It  has  been  expressly 
so  ruled  under  identical  circumstances  by  the  supreme  court  of 
Indiana. 

Travelers'*  Insurance  Co.  vs.  Brouse^  83  Ind.  62. 

Some  doubt  has  been  raised  as  to  the  correctness  of  this  doctrine 
because  of  the  line  of  argument  employed  by  the  supreme  court 
of  the  United  States  in  deciding  the  case  of 

Confiecticut  Mutual  Life  Insurance  Co.  vs.    OuskmaUy  re- 
ported in  108  U.  S.  51. 

In  that  case  the  law  in  force  at  the  time  the  mortgage  then 
before  the  court  was  executed  provided  that  redemption  from  the 
foreclosure  sale  might  be  effected  within  one  year  by  payment  of 
the  bid  with  ten  per  cent,  interest.  A  subsequent  law  ( in  force  at 
the  time  of  the  sale)  provided  that  redemption  might  be  effected 
within  the  same  period  upon  payment  of  the  amount  of  the  bid 
with  eight  per  cent,  interest.  The  court  announced  that  the  mat- 
ter was  one  between  the  purchaser  and  the  mortgagor ;  that  the 
mortgage  contract  had  been  merged  in  the  decree,  and  the  decree 
executed  and  fully  satisfied  by  the  sale,  so  that  the  mortgagee  as 
such  had  no  further  interest  in  the  matter ;  and  that,  inasmuch  as 
the  new  law  was  in  effect  at  the  time  of  the  purchase,  the  pur- 
chaser could  not  complain,  since  the  law  reducing  the  rate  of  in- 
terest was  a  part  of  the  contract  of  purchase ;  that  at  the  time  the 
amendment  was  made  there  was  no  person  to  answer  the  descrip- 
tion or  claim  the  rights  of  a  purchaser,  consequently  no  existing 
rights  were  impaired  by  the  amendment.  This  decision  conflicts 
with  the  previous  decision  of  the  same  court  in 
Hotoardvs.  Bughee,  24  How.  461. 
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The  more  recent  case  of  JBamitz  V8,  Beverly  (decided  in  May, 
1896)  is,  however,  more  directly  in  point.  In  the  latter  case, 
under  the  law  in  force  at  the  time  the  mort'gage  was  executed,  the 
estate  of  the  mortgagor  was  extinguished  by  the  sale,  and  the  pur- 
chaser was  at  once  entitled  to  sheriff's  deed,  and  to  the  rents,  is- 
sues and  profits.  Under  the  new  law  the  mortgagor  was  allowed 
eighteen  mouths  in  which  to  redeem,  and  in  the  meantime  the  pos- 
session and  the  rents,  issues  and  profits,  less  the  cost  of  necessary 
repairs.  These  features  of  the  new  law  were  held  unconstitutional 
becauce  an  impairment  of  the  mortgage  contract,  in  that  under  the 
new  law  the  estate  to  be  offered  for  sale  under  the  decree  enforcing 
the  mortgage  was  a  lesser  estate  than  the  contract  between  the 
parties,  established  by  the  mortgage  and  the  law  in  existence  at 
the  time  of  its  execution,  was  conditioned  for,  and  the  new  law 
therefore  took  away  part  of  the  security  contracted  for.  The  es- 
tate of  the  mortgagor  to  be  offered  at  sheriff's  sale  according  to 
the  terms  of  a  mortgage  executed  prior  to  our  recent  act  was  abso- 
lute, carrying  with  it  to  the  purchaser  immediate  right  of  posses- 
sion and  enjoyment,  subject  only  to  a  right  of  redemption  on  the 
part  of  the  mortgagor.  The  new  act  reduces  the  estate  to  be  of~ 
fered  for  sale  by  the  sheriff  by  taking  away  the  right  of  possession 
and  enjoyment  pending  redemption;  and  though  that  deprivation 
is  only  for  the  maximum  period  of  one  year,  nevertheless  it  is  a 
lessening  of  the  estate.  In  the  case  last  referred  to  it  was  argued 
to  the  court  (upon  the  authority  of  Insurance  Co.  vs.  Oashman) 
that  the  new  rights  of  redemption,  possession  and  enjoyment  oper- 
ated only  on  the  purchaser  and  not  upon  the  mortgagee  as  such. 
The  argument  is  answered  by  the  court  by  a  quotation  from  Bronr 
son  vs.  JSimie,  supra.  If  in  comparing  the  two  cases  we  confine 
ourselves  to  the  facts  involved,  we  find  the  decisions  easily  recon- 
cilable. Instead  of  undertaking  to  reconcile  the  argument  of  the 
two  decisions,  it  is  better  for  us  to  accept  the  fact  that  the  court 
was  able  to  do  so,  and  be  duly  grateful  that  the  task  was  not  ours 
to  perform. 

Viewing  the  several  acts  of  our  legislature  in  the  light  of  the 
general  principles  of  law  applicable  thereto,  and  the  precedents 
aforesaid  bearing  directly  thereon,  it  seems  entirely  safe  to  con- 
clude that  the  several  measures  are  inapplicable  to  pre-existing  con- 
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traots  of  mortgage,  and  it  is  a  soarce  of  gratification  to  find  their 
inapplicability,  established  by  decisions  so  uniform,  based  upon 
legal  principles  so  well  ^tablished. 

The  sapreme  court  of  Missouri  {Stevens  vs.  Andrews^  supra) 
speaking  of  such  a  result  has  well  said: 

** These  adjudications  by  preserving  the  inviolability  of  private 
and  public  contracts  have  resulted  in  placing  the  credit  of  our  state 
and  citizens  on  a  high  and  safe  basis,  beyond  the  reach  of  a  class 
of  laws  holding  out  promises  of  relief  to  one  portion  of  the  com- 
munity at  the  expense  of  another;  promises  which  all  experience 
proves  to  be  illusory  and  in  the  end  essentially  injurious  to  those 
for  whose  benefit  they  profess  to  be  made." 

A  doctrine,  therefore,  in  my  judgment,  more  tersely  stated  than 
when  it  was  written,  <* Honesty  is  the  best  policy." 

The  retroactive  feature  of  such  laws  is  said  by  Story  to  <*  pros- 
trate all  private  credit  and  all  private  morals." 

This  same  constitutional  provision  in  turn  protects  the  mortgagor 
from  the  effect  of  the  recent  repeal  of  the  act  of  1885,  giving  him 
a  right  of  redemption  after  foreclosure  sale,  and  preserves  to  him 
his  right  of  redemption  under  the  law  in  force  at  the  time  of  the 
execution  of  his  contract  of  mortgage,  notwithstanding  the  fact 
that  the  act  of  1807  expressly  takes  it  away  from  him. 

But  these  several  provisions  of  our  law  (I  refer  again  to  the 
stay,  appraisement  and  possession  and  rent  features)  whatever  may 
be  our  opinion  as  to  their  wisdom  and  practicability,  are  undoubt- 
edly valid  as  to  contracts  thereafter  to  be  made,  because  the  laws 
in  existence  at  the  time  a  contract  is  entered  into  are  necessarily 
referred  to  and  form  a  part  of  the  contract  as  effectually  as  if  in- 
corporated therein.  This  principle^  indeed,  is  the  basis  of  all  de- 
cisions applying  the  aforesaid  provision  of  the  federal  constitution, 
and  such  appraisement  and  stay  laws  when  applied  to  proceedings 
upon  contracts  made  after  their  enactment  are  undoubtedly  valid 
and  enforceable. 

Freeman  on  Executions,  sec.  34. 

Denny  vs,  Bennett,  128  U.  S.  489. 

Water  Co.  vs.  EaUm,  121  U.  S.  388. 

U.  S.  vs.  Conway^  25  Fed.  Cases,  598. 

Bamitz  vs.  Beverly,  supra. 
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The  general  opinion  is  that  their  provisions  applied  to  future 
contracts  will  operate  to  the  damage  of  the  state  unless,  by  private 
contract,  they  can  be  avoided.  The  question  arises  then  whether, 
if  unwilling,  we  are  still  bound  to  follow  out  that  policy.  Is  it 
possible  for  one,  if  so  disposed,  to  contract  otherwise,  and  in  such 
event  will  the  contract  be  enforced  accordjLng  to  its  terms?  We 
find  it  decided  — 

BiUmeyer  vs.  EvanSy  40  Pa,  St.  324, 

that  where  the  parties  to  a  contract  expressly  include  in  it  the  legal 
remedy  by  which  it  is  to  be  enforced,  the  legislature  cannot  pass 
any  valid  law  to  change  the  remedial  process  agreed  upon.  Parties 
may  by  express  contract  stipulate  that  neither  existing  nor  antic- 
ipated legislation  shall  in  anywise  affect  or  control  their  agree- 
ment, aod  if  such  a  stipulation  is  embodied  in  the  contract,  the 
terms  of  the  contract  will  furnish  the  sole  mode  of  enforcement. 
Taylor  vs.  Steams,  18  Grat.  ( Va.),  284. 

And  this  principle  has  been  directly  applied  to  such  legislation. 
In  the  two  cases  last  cited,  and  also  in  the  case  of — 
White  vs,  Crawford,  84  Penn.  St.  436, 

it  is  held  to  be  competent  for  the  parties  to  contract  to  waive  the 
benefit  of  an  existing  law  staying  execution,  and  that  when  it  is 
provided  in  the  contract  that  judgment  may  be  executed  <<  without 
any  stay  of  execution,"  the  courts  will  enforce  it  according  to  its 
terms.  It  has  also  been  held  that  a  statute  requiring  that  all 
property  sold  under  execution  shall  first  be  appraised  and  then 
bring  the  full  amount  or  a  certain  percentage  of  the  appraised 
value,  does  not  deprive  the  debtor  of  the  right  to  make  by  his  con- 
tract a  valid  waiver  of  the  benefit  of  such  appraisement. 

Insurance  Co.  vs.  Bagl^,  19  La.  Ann.  89. 

JDesplate  vs.  St.  Martin,  lY  La.  Ann.  91. 

StockioeU  vs.  Byrne,  22  Ind.  6. 

Wray  vs.  Miller,  20  Pa.  St.  115. 

Mitchell  vs.  Freedley,  10  Pa.  St.  209. 

The  principle  of  these  decisions  is  that  such  laws  are  enacted  for 
the  benefit  and  protection  of  debtors,  and  therefore  may  be  waived 
by  them  whenever  they  deem  them  not  to  be  for  their  benefit  or 


Digitized  by 


Google 


94  PRESIDENT'S  ADDRESS. 

protection.  Such  waiver  may  be  expressed  at  any  time  prior  to 
the  sale,  bat  ordinarily  it  is  made  in  the  contract  by  which  the 
debt  is  created. 

Deam  vs.  Morrison,  10  Ind.  367. 

Vesey  vs.  JReynolds,  14  Ind.  444. 

Baker  vs.  JRobertSy  14  Ind.  552. 

And  the  employment  of  the  simple  phrase,  <<  waiving  the  ap- 
praisement laws,"  or  <<  waiving  the  stay  laws,"  or  both,  is  sufficient 
for  that  purpose. 

Vesey  vs.  Meynolds,  supra. 

While,  then,  it  seems  settled  that  the  benefit  of  the  stay  and 
appraisement  laws  may  be  waived  by  one  desirous  of  borrowing 
money  upon  mortgage  security  or  obtaining  extension  of  an  exist- 
ing mortgage,  it  is  plain  to  be  seen  that  the  provision  whereby  the 
mortgagee  can  be  kept  out  of  the  possession  and  rents  of  the 
mortgaged  property  for  a  year  after  sale  and  be  at  the  same  time 
required  to  keep  up  insurance,  repairs  and  taxes,  will  prove  a  seri- 
ous impediment,  if  not  a  preventive,  standing  in  the  way  of  the 
transaction  of  that  character  of  business.  I  believe,  though,  that 
one  whose  interests  demand,  may  obtain  money  upon  the  security 
of  property  situated  in  this  state  upon  terms  satisfactory  alike  to 
himself  and  the  lender.  I  believe  that  the  way  is  still  open  for 
one  so  situated  to  contract  upon  terms  of  equality  with  the  capital- 
ist, and  be  free  to  deal  with  his  own  as  his  own  interest  dictates ; 
in  other  words,  shake  off  his  legislative  guardian  and  become 
again  sui  juris.  This  can  be  accomplished  by  his  mortgaging  the 
right  of  possession  and  the  rents,  issues  and  profits  during  the 
statutory  year  of  redemption.  There  is  nothing  in  reason  opposed 
to  such  a  course.  It  has  been  for  years  constant  practice  in  the 
mortgaging  of  large  properties  to  secure  bond  issues  to  mortgage 
the  rents  as  well  as  the  property  itself,  and  no  difficulty  has  ever 
been  experienced  in  enforcing  that  provision.  It  has  been  recently 
held  in  a  well  considered  case  ( Hardin  vs.  Hardin^  supreme  court 
of  South  Carolina,  12  S.  E.  Rep.  936)  that  the  question  whether 
the  mortgagee  can  before  or  pending  proceedings  for  foreclosure, 
subject  the  rents  and  profits  of  the  mortgaged  premises  to  the 
payment  of  his  debt,  depends  entirely  upon  the  contract  of  the 
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parties  as  stated  in  the  mortgage.  This  decision  has  been  cited 
with  approval  by  the  supreme  coart  of  the  United  States  in  the 
case  of 

McGahan  vs.  Bank,  156  U.  S.  218. 

But  it  does  not  go  to  the  extent  covered  by  the  proposition 
stated.  It  has,  however,  been  expressly  decided  under  a  statute 
identical  in  intent  with  the  new  statute  of  Washington  that  the 
possession  and  rents,  issues  and  profits  during  the  year  of  redemp- 
tion may  be  by  the  mortgage  contract  subjected  to  the  payment  of 
the  mortgage  debt.  The  Iowa  statute  provides  (sec.  4331,  vol. 
2,  MoClain's  Annotated  Code  of  Iowa)  as  follows: 

<<The  defendant  may  redeem  real  property  at  any  time  within 
one  year  from  the  day  of  sale,  as  herein  provided,  and  icill  in  the 
meantime  be  entitled  to  the  possession  of  the  property. " 

By  section  4557  of  the  same  code  it  is  provided  that  the  sale 
upon  forclosure  of  mortgage  shall  be  subject  to  redemption  as  in 
cases  of  sales  under  general  execution;  and  the  supreme  court  of 
Iowa  has  decided  that  under  these  provisions  of  the  statute  a 
purchaser  at  such  a  sale  is  not  entitled  to  possession  until  the  expira- 
tion of  the  year  of  redemption,  and  has  no  right  to  the  rents  dur- 
ing that  year,  nor  to  the  growing  crops. 

Barrett  vs.  BktchTuxr^  47  Iowa,  665. 

My  ton  vs.  Davenport^  51  Iowa,  683. 

Mill  vs.  Heioett,  35  Iowa,  563. 

White  vs.  Griggs^  54  Iowa,  650. 

While 'TEe  statute  of  Iowa  was  as  above  stated  and  had  been 
construed  as  above  stated,  a  mortgage  was  executed,  upon  prop- 
erty in  Iowa,  containing  the  following  provision:  <<In  case  of  a 
foreclosure  of  this  mortgage  under  any  of  its  provisions,  it  is 
hereby  agreed  that  on  filing  the  petition  for  such  foreclosure  a  re- 
ceiver shall  be  appointed  to  take  charge  of  the  mortgaged  premises 
at  once,  and  to  hold  possession  of  the  same  until  the  debt  is  fully 
paid  and  the  time  for  redemption  expires,  and  all  rents  and  profits  • 
derived  from  such  premises  shall  be  applied  on  the  debt  secured 
hereby."  Upon  foreclosure  of  this  mortgage  a  receiver  was  ap- 
pointed and  sale  was  had,  and  by  the  decree  the  receivership  was 
continued  during  the  period  of  redemption.     The  question  came 
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directly  before  the  supreme  court  as  to  the  validity  of  the  order 
continuing  the  receivership.  The  provisions  of  the  statute  of  Iowa 
relating  to  the  appointment  of  receivers  were  similar  to  those  of 
our  own  statute,  and  it  was  urged  against  the  power  of  the  court 
that  the  action  was  no  longer  pending,  having  gone  to  decree.  The 
court  held  the  controlling  fact  in  the  case  to  be  the  contract  of  the 
parties;  that  there  was  nothing  in  the  statute  authorizing  the  ap- 
pointment of  receivers  restrictive  of  the  rights  of  the  parties  to 
stipulate  for  the  appointment  of  a  receiver  or  of  the  power  of  the 
court  to  appoint  one  upon  such  a  stipulation,  nor  was  there  any- 
thing in  the  receivership  sections  of  the  statute  intended  to  deny 
any  right  of  the  court  or  to  the  parties  as  to  a  receiver  that  would 
have  existed  had  the  section  not  been  adopted,  and  that  it  was  not 
to  be  seriously  questioned  but  that  without  such  section  the  court 
could,  pursuant  to  stipulation  of  the  parties,  place  the  property  in 
the  hands  of  a  receiver,  to  be  held  under  its  direction;  and  it  is 
equally  clear  that  the  parties  could,  by  the  contract  whereby  the 
property  was  pledged  as  security,  settle  the  conditions  on  which  it 
should  be  preserved  and  applied.  The  court  uses  this  further 
language:  <<  We  see  nothing  in  such  a  contract  that  is  unconscion- 
able or  against  public  policy,  nor  do  we  see  why  it  should  not  be 
enforced  as  the  parties  intended."  The  order  continuing  the  re- 
ceivership was  affirmed.  I  have  not  found  any  authority  holding 
to  the  contrary.  The  reasoning  of  the  Iowa  court  seems  unan- 
swerable. 

In  my  judgment,  a  mortgage  of  property  in  Washington  con- 
taining such  a  provision  should  be  accompanied  by  the  mortgagor's 
affidavit  of  good  faith  required  by  our  statute  regulating  the  exe- 
cution of  chattel  mortgages. 

Before  leaving  this  portion  of  my  address  attention  should  be 
called  to  the  almost  certainty  that  under  the  present  condition  of 
our  laws  it  is  possible  for  the  lender  and  borrower  in  dealing  with 
Washington  securities  to  contract  upon  terms  more  favorable  to 
'  both  than  have  been  heretofore  adopted.  The  general  impression 
has  been  that  a  deed  of  trust  to  secure  the  payment  of  money 
could  not  be  enforced  in  this  state  according  to  its  terms,  but 
would  have  to  be  foreclosed  as  a  mortgage  by  judicial  proceedings. 
I  think  it  has  been  the  general  impression  that  that  concluflion  was 
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enforced  by  the  provision  of  oar  statute  (2  Hill's  Code,  sec.  539) 
reading  as  follows: 

<^A  mortgage  of  real  property  shall  not  be  deemed  a  convey- 
ance so  as  to  enable  the  owner  of  the  mortgage  to  recover  posses- 
sion of  the  real  property  without  a  foreclosure  and  sale  according 
to  law." 

Section  613  of  2  Hill's  Code,  in  force  since  February  3,  1886, 
reading  as  follows: 

"The  judgment  debtor,  or  his  successor  in  interest,  may  re- 
deem any  real  estate  sold  under  execution  of  judgment  or  fore- 
closure of  mortgage  at  any  time  within  one  year  from  the  date  of 
the  sale,  by  paying  the  amount  of  purchase  money,  with  interest 
at  the  rate  of  one  per  centum  per  month  thereon  from  the  date  of 
sale,  together  with  the  amount  of  any  taxes  which  the  purchaser 
may  have  paid," 

is  now  repealed  by  the  act  which  I  have  called  the  "Appraisement 
Act"  of  1897,  the  substitute  provision  reading  as  follows: 

"Sso.  15.  The  judgment  debtor,  his  successors  or  assigns,  or 
any  redemptioner,  may  redeem  any  real  estate  sold  by  virtue  of 
law  at  any  time  before  the  execution  of  the  deed,"  etc. 

The  time  of  the  execution  of  the  deed,  and  incidentally  the 
kind  of  sale  and  deed  referred  to,  is  fixed  by  the  following  section, 
16,  as  follows: 

"In  all  cases  where  an  appraisement  is  had  of  real  estate  the 
sheriff  shall,  upon  confirmation  of  the  sale,  execute  to  the  pur- 
chaser a  deed  to  the  property  sold,  and  in  all  other  cases  the  deed 
shall  not  be  executed  until  Uie  expiration  of  one  year  from  the 
confirmation  of  sale." 

These  provisions  show  clearly  that  the  only  right  of  redemption 
remaining  in  this  state  is  that  created  by  statute,  and  that  the 
right  of  redemption  created  by  the  statute  is  only  from  a  judicial 
salQ.  Unless  contained  in  section  539  aforesaid,  there  is  nothing 
in  our  statute  prohibiting  the  execution  of  the  power  of  sale  con- 
tained in  a  trust  deed  or  mortgage,  and  if  there  is  nothing 
prohibitory  in  our  statutes,  no  principle  of  public  policy  can  be 
contravened  by  the  enforcement  of  such  a  power  according  to  the 
terms  of  the  contract  creating  it. 

The  statutes  of  Montana  (sec.  371,  Compiled  Statutes)  contain 
our  section  539  in  the  following  form: 
—7 
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<<A  mortgage  of  real  property  shall  not  be  deemed  a  convey- 
ance, whatever  its  terms,  bo  as  to  enable  the  owner  of  the  mortgage 
to  recover  possession  of  the  real  property  without  a  foreclosure 
and  sale." 

The  Montana  statute  was  taken  ipaissimis  verbis  from  the  Cali- 
fornia code,  it  there  being  section  260  of  the  California  practice  act 
of  1851.  The  courts  of  California  have  time  and  again  construed 
this  statute, 

Kock  vs.  BriggSy  14  Cal.  256; 

Fogarty  vs.  Sawyer,  17  Cal.  589; 

Grant  vs.  Burr,  54  Cal.  298; 

Bateman  vs.  Burr,  57  Cal.  480; 

JDurkin  vs.  Burr,  60  Cal.  360, 

as  merely  restricting  a  trust  deed  to  the  purpose  of  security,  and 
preventing  its  operation  as  a  conveyance  upon  condition  broken, 
holding  that  a  trust  deed  is  a  mere  lien  for  the  purpose  of  security, 
and  can  only  be  enforced  by  judicial  proceedings,  except  by  the  au- 
thority of  the  otcner  of  the  property,  but  that  the  existence  of  the 
mortgage  does  not  prevent  the  owner  from  making  an  independent 
contract  authorizing  a  sale  of  the  premises  to  pay  off  the  debt; 
that  the  right  to  dispose  both  of  the  possession  and  estate  follows 
necessarily  from  the  ownership;  that  a  power  of  sale  contained  in 
a  mortgage  is  not  a  part  of  the  mortgage  as  such;  but  is  as  much 
independent  of  it  as  though  contained  in  a  separate  instrument; 
that  under  such  a  statute  there  may  be  a  mortgage  with  or  without 
a  power  of  sale,  and  that  a  trust  deed  may  run  to  the  creditor  di- 
rectly or  to  a  trustee. 

The  supreme  court  of  Montana  in  1888  (First  NationcU  Bank 
of  Butte  vs.  Bell  Silver  and  Copper  Mining  Co.,  19  Pac.  Rep. 
403 )  was  called  upon  to  decide  this  question,  and  after  a  thorough 
iiscussion  of  the  question  arrived  at  the  same  conclusion  which  the 
California  court  had  previously  reached,  holding  that  the  words  in 
the  statute,  *< foreclosure  and  sale,"  are  not  confined  in  meaning 
to  a  sale  under  judicial  decree.  At  the  time  of  this  decision  Mon- 
tana was  a  territory,  and  the  case  was  appealed  to  the  supreme 
court  of  the  United  States.  That  court  (156  XT.  S.  470)  agrees 
with  the  California  court  and  afiirms  the  decision  of  the  Montana 
court,  saying: 
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<<  There  is  nothing  in  the  law  of  mortgages  nor  in  the  law  that 
covers  what  are  sometimes  designated  as  Hrast  deeds  in  the  na- 
ture of  mortgages/  which  prevents  the  conferring  by  the  grantor 
or  mortgagor  in  such  instrument  of  the  power  to  sell  the  premises 
described  therein  upon  default  in  payment  of  the  debt  secured  by 
it,  and,  if  the  sale  is  conducted  in  accordance  with  the  terms  of  the 
power,  the  title  to  the  premises  granted  by  way  of  security  passes 
to  the  purchaser  upon  its  consummation  by  a  conveyance.  The 
power  of  sale  in  the  indenture,  whether  we  call  it  a  deed  of  trust 
or  a  mortgage,  does  not  change  its  character  as  an  instrument  for 
the  security  of  the  indebtedness  designated,  but  it  is  an  additional 
authority  to  the  grantee  or  mortgagee,  and,  if  he  does  not  choose 
to  foreclose  the  mortgage  by  any  of  the  ordinary  methods  provided 
by  law,  he  can  proceed  under  the  power  added  for  the  sale  of  the 
property  to  obtain  payment  of  the  indebtedness.  The  insertion  of 
a  power  of  sale  does  not  affect  the  mortgagor's  right  to  redeem  so 
long  as  the  power  remains  unexecuted  and  the  mortgage  is  not,  as 
it  may  be,  foreclosed  in  the  ordinary  manner;  but  when  a  sale  is 
made  of  the  interest  of  the  mortgagor  his  right  is  wholly  divested, 
embracing  his  equity  of  redemption." 

The  Montana  statutes  at  the  time  contained  provisions  like  our 
present  statutes,  t.  e.,  allowing  the  mortgagor  a  period  of  redemp. 
tion  after  judicial  sale,  and  the  possession,  rents,  etc.,  during  the 
redemption  period. 

If  these  decisions  shall  be  followed  in  this  state  it  may  prove  to 
our  substantial  advantage.  The  supreme  court  of  the  United 
States  in  the  case  I  have  cited  quotes  with  approval  the  language 
of  Mr.  Jones  in  his  treatise  on  mortgages,  that — 

<<The  delay  and  expense  incident  to  a  foreclosure  and  sale  in 
equity  have  brought  power  of  sale  mortgages  and  trust  deeds  into 
general  favor  in  England  and  America,  and,  although  their  general 
use  is  now  confined  to  a  part  only  of  our  states,  the  same  influences 
which  have  already  led  to  their  partial  adoption  and  use  are  likely 
to  lead  to  their  general  use  everywhere  at  an  early  day. " 

Undoubtedly  after  default  the  trust  deed  is  preferable  to  the 
creditor.  The  compensatory  advantage  to  the  borrower  is  the 
lower  rate  of  interest  obtainable  by  the  use  of  that  form  of  se- 
curity. 

Says  the  supreme  court  of  Montana  (10  Pac.  Rep.  412): 

<<In  a  new  country  full  of  great  natural  resources,  requiring  large 
capital  for  development,  every  facility  allowed  parties  by  their  own 
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contracts  to  collect  money  loaned  on  mortgages,  without  the  delays, 
often  vexations,  of  a  resort  to  courts,  certainly  will  have  a  tendency 
to  lower  the  rate  of  interest  and  make  money  more  readily  obtain- 
able." 

The  only  question  of  the  applicability  of  these  decisions  to  our 
own  situation  arises,  in  my  judgment,  from  the  closing  words  of 
our  section  539,  ^^ according  to  laWy'*'*  which  are  not  found  in  either 
the  California  or  Montana  statutes.  It  is  very  doubtful  if  the  use 
of  those  words  requires  a  different  ruling  here,  for  it  must  be  eon- 
ceded  that  at  the  time  of  the  enactment  of  that  section  by  the  legis- 
lature of  Washington  (in  1869)  and  at  the  time  of  its  Subsequent 
re-enactments,  the  law  authorized  the  execution  and  enforcement 
of  trust  deeds  and  mortgages  with  power  of  sale,  and  it  would  seem 
to  follow  that  a  sale  under  a  power  is  a  sale  <' according  to  law"  as 
well  as  is  a  judicial  sale.  The  question  is  one  of  extreme  interest 
to  us  under  existing  circumstances,  and  an  early  judicial  determina- 
tion of  it  is  extremely  desirable. 

The  only  other  act  of  our  recent  legislature  which,  in  my  judg- 
ment, can  seriously  interfere  with  the  free  transaction  of  business 
is  the  act  entitled  <<An  act  to  prescribe  the  mode  of  payment  of  all 
obligations  of  debt  to  be  paid  in  money,"  which  reads  as  follows: 

<<  Section  1.  Every  contract,  loan,  bond  or  mortgage  may  be 
paid  and  fully  satisfied  by  and  with  any  kind  of  lawful  money  or 
currency  of  the  United  States,  a  provision  of  the  contract,  loan, 
bond  or  mortgage  to  the  contrary  notwithstanding. 

<<Sec.  2.  A  provision  in  any  debt,  contract,  loan,  mortgage,  bond 
or  other  forbearance  of  money  making  the  same  payable  in  a  par- 
ticular kind  of  money  or  currency  of  the  United  States,  is  hereby 
declared  to  be,  and  made  unenforceable,  but  said  debt,  contract, 
loan,  mortgage,  bond  or  other  forbearance  of  money  shall  be  fully 
satisfied  by  the  payment  of  the  amount  of  said  debt,  contract,  loan, 
mortgage,  bond  or  other  forbearance  of  money  in  any  kind  of  law- 
ful money  of  the  United  States. 

<<Sec.  3.  Nothing  in  this  act  shall  be  construed  to  affect  any 
contract  made  or  entered  into  prior  to  the  taking  effect  of  this  act." 

By  art.  X.,  sec.  1,  of  the  federal  constitution,  the  state  is  pro- 
hibited from  making  '<  anything  but  gold  and  silver  coin  a  tender 
in  payment  of  debts." 

The  question  of  the  validity  of  this  act  with  respect  to  future 
contracts  is  a  very  interesting  one,  which  might  well  be  discussed 
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^  Uogt^  ou  tim  ocoMioQ.  Aiv  kitoxQpt  upon  my  part,  hcwever, 
to  engage  in  such  a  discassion  of  it  at  this  time  woald  require  more 
of  your  time  than.  I  ought  to.  oqcupy^  I  shall  therefore  content 
myself  with  a  few  suggestions  which  have  oQOurred  to  nous  in  con- 
nection with  the  question. 

So  far  as  the  act  assumes  to  make  onrre^noy  of  the  Unit^  States, 
or  any  money  of  the  United  SWm  other  than  gol<i  and  silver  coin 
a  legal  tender,  it  seems  to  fall  within  the  prohibition  of  the  consti- 
tutional provision  aforesaid.  Under  the  act  of  congress  of  Febru- 
ary 28,  1878,  entitled  ^^An  act  to^  authorize  the  coinage  of  the 
standard  silver  dollar,  and  to  restore  its  l^al  tender  character," 
silver  dolUrs  are  made  l^gal  tender  at  their  nominal  value  for  all 
di^ts.  and  dues,  public  aod  jfixv^itej,  eosc,tpt  wh&re  otherwise  expressly 
sUpulated  in  the  contract. 

In  so  far,  then»  aa  our  act.  refers  to  silver  coin  it  purports  to  make 
that  legal  tender  which  is  declared  not  to  be  legal  tender  by  the 
sovereignty  which  issuea  it  (as  to  a  case  where  the  parties  have 
otherwise  contracted),  and  for  that  reason  seems  of  doubtful 
▼Alidity. 

By  the  legal  tender  act  of  congress  of  1862  (R.  S.,  sec.  3588)  it 
is  provided: 

^>  United  States  notes  shall  be  lawful  money  and  a  legal  tender 
m  payment  of  all  debts,  public  and  private,  within  the  United 
Slates,  except  for  duties  on  imports  and  interest  on  public  debt." 

Notwithstanding  the  fact  that  this  statute  contained  no  express 
exception  of  cases  where,  after  its  passage,  parties  contracted  for 
payment  in  coin,  it  was  decided  by  the  supreme  court  of  the  United 
States  that  the  act  did  not  apply  to  such  a  contract,  and  that  a  con- 
tract made  after  the  passage  of  the  legal  tender  act  providing  for 
the  payment  of  gold  coin  was  enforceable  according  to  its  terms; 
and  the  courts,  state  and  federal,  were  required  to  render  judgment 
thereon  satisfiable  only  in  gold  coin. 

Gregory  vs,  Morris^  96  U.  S.  624. 
The  same  doctrine  is  clearly  held  in 

Frank  vs.  Calhoun^  59  Pa.  St.  386,  and 
Dutton  vs.  Pailarety  52  Pa.  St  109. 
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Your  attention  is  also  oalled  to  the  following  other  cases  bearing 
upon  the  question: 

Insurance  Co.  vs.  Thomas ^  104  Mass.  192. 
Chrysler  vs,  Benois,  43  N.  Y.  209. 
Bittson  vs.  Davenporty  4  Col.  169. 
Myers  vs.  Kauffmany  31  Ga.  600. 
Chesapeake  vs.  Swain,  29  Md.  506. 

The  supreme  court  of  the  United  States,  in  the  case  of  — 
Trebihock  vs.  Wilsony  12  Wall.  687, 

announces  that  contracts  payable  in  or  for  the  possession  of  either 
of  two  kinds  of  money  equally  lawful  must  be  equally  lawful,  and 
if  lawful  must  be  equally  capable  of  enforcement.  In  the  recent 
case  of — 

Woodruff  vs.  Suae  of  Mssissippi,  162  TJ.  S.  291, 

Mr.  Justice  Field,  concurring  with  the  opinion  of  the  majority  of 
the  court,  uses  this  language: 

'<In  my  judgment,  no  transaction  of  commerce  or  business,  or 
obligation  for  the  payment  of  money  that  is  not  immoral  in  its 
character,  and  which  is  not,  in  its  manifest  purpose,  detrimental  to 
the  peace,  good  order,  and  general  interest  of  society,  can  be  de- 
clared or  held  to  be  invalid  because  enforced  or  made  payable  in 
gold  coin  or  currency  when  that  is  established  or  recognized  by  the 
government.  And  any  acts  of  state  authorities  impairing  or  les- 
sening the  validity  or  negotiability  of  obligations  thus  made  pay- 
able in  gold  coin  are  violative  of  the  laws  and  constitution  of  the 
United  States." 

And  Mr.  Justice  Peckham  in  his  dissenting  opinion  uses  this 
language: 

<^Thi8  court  has  held  that  parties  may  contract  for  the  payment 
of  an  obligation  in  gold  or  in  any  other  money  or  commodity,  and 
it  must  then  be  paid  in  the  medium  contracted  for.  *  *  *  The 
state  is  absolutely  without  power  to  control  the  right  of  individuals 
to  contract  for  such  lawful  money  of  the  United  States  as  may 
seem  to  them  best.  *  *  *  The  individual  could  exercise  his 
right  of  contract  for  any  lawful  money  of  the  United  States  free 
from  state  control." 

These  expressions  of  themselves  cast  grave  doubt  upon  the  con- 
stitutionality of  the  act  in  question,  but  it  seems  to  me  not  neces- 
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sary  to  rely  apon  these  expressions  for  the  reason  that  if  we  concede 
to  the  state  legislature  the  power  to  make  that  coin  legal  tender 
which  has  heen  made  legal  tender  by  congress,  nevertheless  this 
statute  is  at  any  rate,  as  I  have  suggested,  in  part  unconstitutional. 
The  several  parts  of  this  statute  are  not  so  distinctly  separable 
that  each  can  stand  alone,  and  the  courts  will  not  be  able  to  see 
and  declare  from  the  act  that  the  intention  of  the  legislature  was 
that  the  valid  part  should  be  enforceable  even  though  the  other 
part  should  fail.  It  is  well  established  that  under  such  circum- 
stances an  act  which  is  in  part  repugnant  to  the  constitution  can- 
not stand. 

Poindexter  vs.  Greenhoto,  114  U.  S.  270. 

Spraigue  vs.  Thompson,  118  U.  S.  90. 

Pollock  vs.  Iarmefr*s  Loan  and  Trust  Co.,  158  U.  S.  601. 

Skagit  County  vs.  Stiles,  10  Wash.  888. 

Upon  what  theory,  then,  can  this  act  of  our  legislature  be  sup- 
ported? 

The  conclusion  of  the  matter  is  (if  the  views  I  have  expressed 
are  correct)  that  notwithstanding  recent  legislation  we  are  still  free 
to  contract  as  we  will  with  our  private  property.  One  who  has 
money  to  loan  and  one  who  borrows  it  may  contract  together  on 
terms  of  equality,  with  the  assurance  that  their  mutual  agreements, 
if  not  unconscionable,  will  be  enforced  by  the  courts  in  favor  of 
either  against  the  other.  The  capitalist  may  invest  money  here 
with  full  confidence  that  his  rights  will  be  respected  by  our  laws 
and  protected  by  our  courts.  The  borrower  will  know  that  his 
rights,  as  he  has  created  them,  will  be  equally  regarded.  Whoever 
now  has  money  outstanding  upon  our  securities  may  safely  extend 
clemency  to  his  debtor  without  parting  with  his  previously  acquired 
rights,  and  without  of  necessity  submitting  to  oppressive  remedies. 


Digitized  by 


Google 


lOi  PEILOaOPBT  OF  THE  LAW. 


PHILOSOPHY  OF  THE  LAW. 


S7  X.  B.  UEAJBSQ^  OS*  HEW  WHATOOK. 


To  the  lawyer  in  active  praotiee  nothing  is  more  apparent  than 
that  an  intelligent  and  aoourate  application  of  legal  doctrinea  in- 
Yolves  a  thoroagh  comprehension  of  their  origin,  history  and 
growth  —  involves  a  knowledge  of  the  times,  conditions  and  thought 
that  gave  them  hirth,  as  well  as  of  the  changing  methoda  of  reason- 
ing and  varying  conditions  with  which  these  doctrines  have  heen 
sustained  and  applied  and  nurtured  to  their  present  status — in- 
volves, in  short,  a  comprehension  of  the  philosophy  of  the  doctrines. 

While  in  this  state  we  practice  under  what  we  are  pleased  to 
term  a  code  system — a  system  of  procedure  which  some  have  er- 
roneously declared  to  be  a  declaration  of  independence  of  the  com- 
mon law — yet  it  is  an  indisputable  fact  that  no  code  system  can 
be  devised  so  complete  in  either  its  rules  of  procedure  or  its  pro- 
mulgation of  abstract  legal  doctrines  that  a  knowledge  of  the  com- 
mon law  is  not  a  necessity  to  a  full  and  adequate  comprehension  of 
its  application;  for  it  is  upon  the  knowledge  emanating  from  cen- 
turies of  experience  and  judicial  thought  that  auy  modem  system 
of  laws  must  be  based. 

Unfortunately  doctrines  of  law  cannot  be  dealt  with  as  rules  of 
mathematics;  they  embody  elements  arising  from  the  necessities 
of  the  times,  the  prevalent  moral  and  political  theories,  and  insti' 
tutions  of  public  policy,  fancied  or  real;  and  any  given  legal  prin- 
ciple must  be  resolved  with  reference  to  all  these,  and  its  origin, 
history  and  growth  will  be  found  to  have  intimately  reflected  the 
history  and  conditions  of  the  times  through  swhich  it  has  passed. 

But  it  is  these  very  trausmntations  of  thought  arising  from 
changing  conditions  out  of  which  a  system  embodying  principles 
and  doctrines  has  grown;  and  while  there  are  many  rules  of  law 
to-day  sufficiently  accounted  for  and  understood  by  their  manifest 
good  sense,  yet  there  are  many  that  can  only  be  adequately  under- 


.  Digitized  by 


Google 


^.  B.  LEJMINQ.  105 

stood  by  referoaee  to  tli«  infft^oy  of  prooediure  among  the  German 
tribee  or  to  the  social  conditions  of  Rome  under  the  Decemvirs. 

It  is  impracticable  in  a  sixi^le  paper  to  attempt  anything  like  a 
pt^Uoeopbic  discnssion  of  more  than  a  few  of  the  many  rulea  of  law 
that  ean  only  thus  be  comprehended  in  their  fullness. 

lUastrative  of  the  ever  present  infiaence  and  importance  of  the 
origin  and  history  of  a  given  doctrine  to  a  full  appreciation  of  its 
present  force  I  will  first  refer  briefly  to  the  early  grounds  of  civil 
liability. 

.  The  earlier  forms  of  legal  procedure  were  grounded  in  vengeance, 
and  the  remedy  pursued  the  person  or  thing  inflicting  the  injury 
rather  than  the  recovery  of  damages.  In  Exodus  (xxi,  28)  we  read: 
<<If  an  ox  gore  a  man  or  a  woman  that  they  die,  then  the  ox  shall 
be  surely  stoned,  and  his  flesh  shall  not  be  eaten;  but  the  owner  of 
the  ox  shall  go  quit."  The  same  principle  is  found  in  the  Greek 
laws.  Plutarch  in  his  Solon  tells  us  that  a  dog  that  has  bitten  a 
man  was  to  be  delivered  up  bound.  Plato's  laws  made  elaborate 
provisions  for  delivering  up  slaves  to  the  person  they  had  injured, 
and  offending  inanimate  things  were  to  be  cast  beyond  the  borders. 
(Bohn,  338.) 

In  the  Roman  law  the  same  principles  of  the  noxm  deditio  is 
found.  The  Twelve  Tables  (451  B.  C.)  provided  that  if  an  animal 
had  done  damage,  either  the  animal  was  to  be  surrendered  or  the 
damage  paid  for  (Just.  Inst.  4,  9),  and  the  same  rule  was  applied 
to  the  torts  of  children  or  slaves  or  injuries  sustained  from  inani- 
mate things.     (Gaii  Inst.  IV,  sees.  75,  76.) 

The  action  was  not  based  on  the  fault  of  the  parent  or  owner, 
but  followed  the  offending  thing.  The  Grecian  process  was  di- 
rected against  the  offending  object,  animate  or  inanimate.  The 
Roman  process  was  against  the  owner,  but  was  for  the  sole  pur- 
pose of  reaching  the  offending  thing.  (Gains  Inst.  lY,  sec.  77.) 
The  damages  to  be  paid  were  in  no  sense  a  liability  upon  the 
owner,  but  a  privilege  extended  to  him  by  the  Roman  law  to  avoid 
the  surrender  of  the  thing  proceeded  against.  The  whole  proced- 
ure was  based  upon  the  idea  of  vengeance — the  surrender  of  the 
offending  thing  to  the  power  of  the  injured  person,  and  this  sur- 
render was  full  expiation.  Contracts  and  torts  were  not  yet  dis- 
tinguished, and  a  debtor  was  proceeded  against  in  like  manner  and 
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a  surrender  of  the  body  was  awarded  in  satisfaction  of  the  debt; 
and  herein  lies  the  origin  of  the  right  still  existing  in  many  of  oor 
states,  to  take  the  body  of  a  debtor  on  execution,  and  accounts  for 
the  otherwise  inexplicable  rule  of  law  that  a  capias  ad  aatisfacien- 
ditm  extinguishes  the  debt,  however  soon  thereafter  the  debtor  may 
be  discharged. 

But  in  the  early  days  of  Rome,  as  well  as  during  the  growth  of 
English  law,  and  I  may  suggest  as  sometimes  now  occurs,  judicial 
interpretation  tended  to  enlarge  the  sphere  of  the  law,  and  what 
was  first  the  privilege  of  the  master  to  buy  off  the  right  of  the  in- 
jured to  vengeance  by  paying  damages,  and  thus  avoiding  the  ne- 
cessity of  surrender  of  the  offending  slave  or  thing,  became,  by 
judicial  interpretation,  the  duty  of  the  master,  and  thus  in  time  the 
master  became  personally  liable  for  the  wrongs  of  his  slave,  and 
the  same  principle  was  extended  to  injuries  inflicted  by  animals 
and  inanimate  things;  and  a  little  later  the  judges  found  that 
owing  to  the  great  degree  of  confidence  necessarily  reposed  in  inn- 
keepers and  ship  owners,  they  should  be  held  to  personal  responsi- 
bility for  the  acts  of  their  servants,  even  though  such  servants 
should  be  free  men  and  not  slaves  (D.  4,  9,  1,  sec.  1 );  and  here  we 
find  the  first  instance  of  a  man  made  responsible  for  the  wrongs  of 
another,  wlio  was  also  answerable  himself,  and  who  had  a  standing 
before  the  law. 

Thus  was  the  change  wrought  from  the  bare  privilege  to  ransom 
one^s  slave  to  the  modem  doctrine  of  master  and  servant,  principal 
and  agent;  and  the  reason  offered  by  the  Roman  jurists  for  an  ex- 
ceptional rule  is  to-day  made  to  justify  universal,  and  unlimited  re- 
sponsibility. {Doctor  vs.  Student^  Dial,  2,  Ch.  42;  Holmes  Com. 
Law.) 

Returning  now  to  responsibility  for  injuries  received  from  ani- 
mate and  inanimate  things,  it  would  be  interesting  to  trace  through 
the  English  law  the  various  forms  of  procedure  against  offending 
things,  based  wholly  or  in  part  upon  the  ancient  theory  of  surren- 
der, some  of  which,  such  as  distress  of  cattle  damage  fecuanty  exist 
to-day  in  many  of  our  states;  but  I  will  content  with  a  quotation 
from  an  opinion  from  Chief  Justice  Marshall  which  will,  in  itself, 
serve  to  show  how  little  our  admiralty  courts  have  departed  from 
the  ancient  notions: 
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<  *  This  is  not  a  proceeding  against  the  owner;  it  is  a  proceeding 
against  the  vessel  for  an  offense  committed  by  the  vessel,  which  is 
not  less  an  offense  and  does  not  the  less  sabject  her  to  forfeiture 
because  it  was  committed  without  the  authority  and  against  the 
will  of  the  owner.  It  is  true  that  inanimate  matter  can  commit  no 
offense.  But  this  body  is  animated  and  put  in  action  by  the  crew, 
who  are  guided  by  the  master.  The  vessel  acts  and  speaks  by  the 
master.  She  reports  herself  by  the  master.  It  is,  therefore,  not 
unreasonable  that  the  vessel  should  be  affected  by  this  report." 
(Malck  Adhee,  2  How.  210,  234.)  And  again:  <'The  thing  is 
nere  primarily  considered  as  the  offender,  or  rather  the  offense  is 
primarily  attached  to  the  thing."     (7%.) 

And  I  understand  it  to  be  the  law  of  admiralty  to-day  that  the 
owner  of  a  vessel  is  discharged  from  responsibility  for  wrongful 
acts  of  a  master  appointed  by  himself  upon  surrendering  his  inter- 
est in  the  vessel  and  the  freight  ivhich  she  has  earned. 

There  is  probably  no  field  of  law  springing  from  a  mere  germ  of 
ancient  times  and  developing  in  modern  law  to  the  greatest  magni- 
tude, which  retains  in  so  many  of  its  departments  important  and 
controlling  influences  of  its  origin  and  early  application  as  that  of 
contracts. 

It  is  usually  supposed  that  the  oldest  forms  of  contract  known  to 
our  law  are  covenant  and  debt,  but  there  are  other  contracts  still 
in  use — though  they  have  in  some  degree  put  on  modern  forms  — 
which  are  probably  of  even  earlier  origin. 

One  of  these  is  the  promissory  oath,  though  this  is  no  longer  the 
foundation  of  rights  in  private  law,  and  is  now  used  chiefly  as  a 
solemnity  connected  with  entering  upon  a  public  office. 

Another,  however,  is  more  important,  and  still  impresses  the  in- 
fluence of  its  origin  upon  its  present  condition.  I  refer  to  the  con- 
tract of  suretyship,  though  not  to  the  modern  accessory  obligation, 
as  this  necessarily  presupposes  a  prior  or  principal  undertaking. 

The  surety  of  the  ancient  law  was  the  hostage^  and  the  giving  of 
hostages  was  by  no  means  confined  to  international  law. 

Hostages  were  given  for  the  dtiel  which  was  to  determine  the 
truth  or  falsity  of  an  accusation,  and  the  transaction  was  very  near 
to  the  giving  of  similar  security  in  the  trial  of  a  cause  in  court. 
This  was  the  usual  course  of  the  Germanic  procedure.  The  very 
earliest  appearance  of  law  was  a  substitute  for  the  private  feuds 
between  families  or  clans,  but  as  a  defendant  who  did  not  peaceably 
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sabmh  tx>  the  jari84ic>tioii  of  the  eaurt  might  be  put  outside  of  the 
protection  of  the  law,  so  that  any  Bua  m^ht  kill  him  at  sight, 
there  was  at  first  no  way  of  secaring  the  indemnity  to  which  the 
plaintiff  was  entitled  unless  the  defendant  chose  to  give  such  se- 
curity.    (Sohm,  Proo.  d.  Lex.  Sal.,  sees.  15,  3.a-25.) 

In  the  English  procedure  it  is  a  noticeable  feature  that  security 
IS  given  at  every  step,  and  very  early  the  defendant  accused  of 
wrong  was  required  to  either  find  bail  or  go  to  prison.  This  se- 
curity was  the  hostage  of  the  earlier  days,  and  later,  when  action 
for  punishment  and  for  redress  were  separated  from  each  other,  be- 
came the  bail  of  the  criminal  law.  The  liability  was  still  con- 
ceived in  the  same  way  as  when  the  bail  actually  put  his  own  body 
into  the  power  of  the  party  secured,  and  in  some  jurisdictions  the 
old  form  of  bail  bond,  bound  *<body  for  body,*'  is  still  in  use. 

But  debt  is  popularly  regarded  as  the  most  ancient  form  of  con- 
tract, and  some  knowledge  of  the  history  of  the  action  of  debt  is 
essential  to  anything  like  an  adequate  understanding  of  many  of 
the  enlightened  rules  which  make  up  the  law  of  contracts  at  the 
present  time;  it  will  not  be  practicable,  however,  in  this  paper  to 
extend  the  discussion  beyond  a  single  feature:  that  of  consideration. 

It  is  sometimes  claimed  that  the  English  action  of  debt  was 
adopted  from  the  procedure  of  the  Roman  law.  It  is  more  prob- 
able, however,  that  the  action  is  of  purely  German  descent. 

The  substance  of  the  plaintiffs  claim,  as  set  forth  in  the  writ  of 
debt,  was  that  the  defendant  owed  him  so  much  and  wrongfully 
withheld  it.  It  stated  merely  the  conclusion  of  law  and  not  the 
facts  upon  which  that  conclusion  was  based.  The  old  German 
complaint  was  similar. 

In  England  and  in  Germany  alike  the  defendant  could  answer  in 
like  general  terms  that  he  did  not  owe  the  plaintiff,  and  if  the 
plaintiff  had  nothing  to  show  for  the  debt  the  defendant's  denial 
turned  him  out  of  court. 

It  seems  strange  that  in  this  primitive  procedure  there  should  be 
found  the  origin  of  any  substantial  legal  principle  of  importance  at 
this  time,  yet  here  we  are  able  to  find  the  generally  accepted  origin 
of  the  doctrine  of  consideration  in  almost  its  present  perfection. 

It  has  been  suggested  by  some  that  the  doctrine  of  consideration 
was  borrowed  from  the  Roman  law  by  the  chancery,  and,  with  some 
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modifioations,  engrafted  into  the  common  law;  but  this  view  is  not 
generally  accepted. 

As  before  stated,  the  plaintiff  in  this  action  of  debt  against  a  de- 
fendant who  denied  it  was  turned  out  of  court  unless  he  had 
something  to  show  for  it.  (Glanv.  Lib.  X,  C,  12.)  This  requirement 
was  not  evidence  in  the  modem  sense.  It  meant  that  he  must 
maintain  his  action  in  one  of  the  three  ways  then  recognized;  by 
duel,  writing  or  witnesses. 

The  sufficiency  of  this  proof  by  witnesses  was  not  dependent  upon 
their  testimony  being  belieyed.  The  oath  was  conclusive.  These 
trials  by  witnesses  appear  to  have  almost  wholly  been  confined  to 
claims  arising  out  of  a  sale  or  loan. 

For  centuries  before  the  Norman  conquest  the  Anglo-Saxon  law 
had  required  a  certain  number  of  official  witnesses,  some  of  whom 
were  called  in  to  witness  every  bargain  of  sale.  (Essays  in  Anglo- 
Saxon  Law,  187.)  These  witnesses  were  not  for  the  purpose  of  af- 
fording proofs  of  debts.  They  go  back  to  a  time  when  theft  and 
similar  offenses  were  the  chief  ground  of  litigation,  and  the  pur- 
pose for  which  they  were  appointed  was  to  afford  a  means  of  de- 
ciding whether  persons  charged  with  having  stolen  property  had 
come  by  it  rightfully  or  not.  A  defendant  could  clear  himself  of 
the  felony  by  their  oath  that  he  had  bought  or  received  the  thing 
openly  in  the  way  appointed  by*law.  These  were  the  transaction 
witnesses  of  the  Saxon  period.  These  transaction  witnesses  re- 
mained under  the  Norman  influence  at  least  as  late  as  Henry  IL 

These  witnesses,  established  originally  for  a  different  purpose, 
soon  became  the  means  of  establishing  the  requisite  evidence  of  a 
debt,  but  as  the  purpose  for  which  they  were  called  in  only  re- 
quired their  presence  when  property  changed  hands,  the  principal 
cases  in  which  they  could  be  of  service  between  the  parties  to  a 
bargain  was  necessarily  when  a  debt  was  claimed  by  reason  of  the 
delivery  of  property.  The  purpose  did  not  extend  to  agreements 
which  were  executory  on  both  sides,  because  there  no  question  of 
theft  could  arise,  and  Glanville  shows  that  in  his  time  the  king's 
court  did  not  enforce  such  agreements.     (Lib.  X,  C.  18.) 

Now  the  fact  that  these  transaction  witnesses  could  only  swear 
to  facts  within  their  knowledge  by  sight  and  hearing,  and  these 
facts  also  relating  to  the  delivery  of  property,  creatied  in  itself  a 
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condition  where,  for  the  utility  of  these  witnesses  to  establish  a 
debt,  a  quid  pro  qv^  was  a  necessity.  Thus  the  necessity  of  a  con- 
sideration to  support  a  contract  of  debt  became  a  rale  of  law  by 
reason  of  the  peculiar  characteristics  of  the  procedure  for  the  en- 
forcement of  the  contract;  and  this  rule  for  a  necessary  considera- 
tion was  naturally  retained  as  the  right  of  enforcement  of  contracts 
other  than  those  of  debt,  was  extended,  and  every  simple  contract 
became  to  be  required  to  be  supported  by  a  consideration.  ( Holmes' 
Com.  Law,  247  e^  seq.) 

The  other  mode  of  proof  above  referred  to — that  of  writing — 
required  no  transaction  witnesses,  and  hence  a  quid  pro  quo  was 
not  a  necessary  element;  and  here  we  have  the  rule  of  law  requir- 
ing no  consideration  for  an  obligation  witnessed  by  defendant's 
seal.  The  common  expression  that  a  sealed  instrument  imports  or 
presumes  a  consideration  —  in  jurisdictions  where  the  effect  of  seals 
has  not  been  abolished  —  is  therefore  more  accurately  stated  in  the 
rule  that  sealed  instruments  require  no  consideration. 

It  will  not  be  here  practicable  to  occupy  the  time  necessary  to 
trace  the  manner  in  which  the  action  of  debt  was  supplanted  by 
assumsit  and  the  process  of  reasoning,  by  which  the  latter  action 
grew  to  include  the  larger  field  of  contracts  and  refined  the  doc- 
trine of  consideration;  though  such  an  examination  will  be  found 
to  afford  much  valuable  aid  to  an  adequate  comprehension  of  the 
subject;  but  I  will  now  undertake  an  examination  of  .the  theory  of 
consideration  as  it  is  to-day  understood. 

Consideration  is  now  generally  understood  to  be  included  in  the 
idea  of  a  benefit  to  the  promisor  or  a  detriment  incurred  by  the 
promisee.  The  latter  is  thought  by  some  to  include  a  broad 
enough  scope  to  embody  any  proper  conception  of  consideration. 
It  must  be  admitted,  however,  that  some  difficulties  are  encountered 
in  any  attempt  to  reconcile  all  the  adjudications  to  any  single  and 
well  defined  theory  of  the  subject.  A,  from  kindness  or  other  mo- 
tive, says  he  will  carry  a  parcel  for  B  from  one  place  to  another, 
and,  through  negligence,  injures  it.  While  an  action  would  lie  for 
the  injury  based  on  the  claim  of  negligence,  could  any  action  be 
maintained  based  on  the  promise?  The  older  authorities,  based  on 
benefits  to  the  promisor,  could  find  no  consideration,  because  the 
undertaking  would  plainly  confer  no  benefit.     The  later  authorities 


Digitized 


zed  by  Google 


E,  B,  LE AMINO.  HI 

are  unable  to  find  a  detriment  to  the  promisee  in  such  a  transac- 
tion, for  the  delivery  is  more  nearly  a  benefit  to  him;  but  as- 
sumpsit is  sustained  for  the  breach  of  those  duties  which  arose 
from  defendant's  having  undertaken  to  deal  with  the  thing.  ( JBain- 
bridge  V8.  Firmstone^  8  Ad.  &  El.,  743.)  A  more  logical  examina- 
tion of  the  consequences  of  a  delivery  would  have  led  to  a  different 
conclusion.  Delivery  is  in  strictness  a  detriment — it  is  parting 
with  a  present  control^  and  the  instant  delivery  is  complete  the 
owner  has  in  the  place  of  the  thing  delivered,  a  promise.  The  act 
of  delivering  must  therefore  be  regarded  as  a  sufficient  considera- 
tion to  support  an  action  based  on  the  promise  in  the  case  supposed. 
It  must  be  admitted,  however,  that  delivery  is  not  necessarily  a 
consideration.  The  promise  tS  carry  might  be  made  and  accepted 
with  the  distinct  understanding  upon  the  part  of  both  parties  to 
the  transaction  that  it  was  a  mere  matter  of  favor  and  without  con- 
sideration and  not  legally  binding.  The  delivery  in  such  case 
would  constitute  equally  a  detriment,  but  it  would  be  incurred 
with  an  evident  intent  to  create  no  binding  obligation,  and  could 
afford  no  sufficient  consideration  to  sustain  an  action.  It  is  mani- 
fest, therefore,  that  caution  must  be  observed  against  the  concep- 
tion of  a  detriment  as  a  consideration,  unless  the  parties  can  be 
found  to  have  reasonably  dealt  with  it  on  that  footing.  As  has 
been  well  expressed  by  Holmes  (Common  Law,  293,  et  seq.)^  the 
promise  must  be  made  and  accepted  as  the  conventional  induce- 
ment for  furnishing  the  consideration.  The  essence  is  the  relation 
of  reciprocal  conventional  inducement,  each  for  the  other,  between 
consideration  and  promise.  The  necessity  of  this  reciprocal  in- 
ducement passing  to  the  mind  of  the  promisor  is  well  illustrated  in 
MUis  V8.  Clarky  110  Massachusetts,  389.  A  refused  to  permit  wood 
to  be  removed  from  his  land  by  one  who  had  made  an  oral  bargain 
and  given  his  note  for  that  purpose,  unless  additional  security 
should  be  supplied.  Accordingly  B  affixed  his  signature  to  the 
note  that  had  been  given  by  the  purchaser.  A  thereupon  permitted 
the  purchaser  to  take  the  wood.  At  the  trial  it  was  established 
that  B  had  affixed  his  signature  without  knowing  that  A  was  to 
alter  his  position  in  any  way  on  the  faith  of  the  signature,  and  it 
was  held  that  there  was  no  consideration.  The  necessity  of  the 
reciprocal  inducement  passing  to  the  mind  of  the  promisee  is  found 
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in  the  cases  where  a  reward  is  offered  for  doing  something,  which 
is  afterwards  done  by  a  person  acting  in  ignorance  of  the  offer. 
[Fitch  vs.  SnedakeTy  38  N.  Y.  248.)  Such  tendered  promise  does 
not  indace  the  famishing  of  the  consideration,  and  cannot  logically 
be  claimed  as  a  detriment  moving  to  the  promisee.  The  conflict  of 
authority  as  to  the  right  of  recovery  in  such  case  is  easily  traceable 
to  an  effort  upon  the  part  of  some  courts  to  discover  considerations 
of  public  policy  growing  out  of  such  transactions  (Dawkins  vs. 
Sappington,  36  Ind.  199;  Hitssell  vs.  Stewarty  44  Vt.  ITO;  Audi- 
torvs.  JBaUardy  9  Bush  (Ky.),  672;  Eaglevs.  Smithy  Honst.  (Del.), 
293);  but  so  long  as  the  right  of  recovery  is  confined  to  the  sphere 
of  contract  but  one  conclusion  can  be  logically  reached. 

I  conceive  that  much  space  that  is  devoted  by  text  writers  to  the 
subject  of  mutual  assent  as  affecting  the  consummation  of  con- 
tracts, might  more  appropriately  be  applied  to  the  relation  between 
offer  and  consideration  as  here  urged  as  reciprocal  inducements  each 
of  the  other;  for  our  law  furnishes  no  different  status  for  an  offer 
not  accepted  and  one  accepted  up  to  the  time  a  consideration  is 
furnished.  It  is  indeed  difficult  to  conceive  a  mutual  assent  alien- 
ated from  the  controlling  principles  of  consideration. 

The  same  philosophic  conception  of  consideration  may  be  ad- 
vantageously carried  into  all  fields  of  contractural  relations.  Void 
and  voidable  contracts  are  usually  conceived  as  contracts  made,  but 
avoided  by  reason  of  mistake,  misrepresentation  or  fraud.  Such 
contracts  I  apprehend  are  better  understood  as  contracts  never 
made  or  imperfectly  made  by  reason  of  the  absence  of  one  or  more 
of  the  necessary  primary  elements  and  usually  traceable  to  the  want 
of  the  necessary  reciprocal  inducement  between  consideration  and 
promise.  ( Homes  C.  L. ,  309.)  If  A  goes  through  the  form  of  mak- 
ing a  contract  with  6  through  B's  supposed  agent,  and  it  after, 
wards  transpires  that  there  was  in  fact  no  agency,  it  is  convenient 
to  suggest  that  A  may  avoid  the  contract  by  reason  of  the  mistake 
on  his  part  or  the  fraud  on  the  part  of  the  supposed  agent;  but  it 
is  manifest  that  no  special  doctrine  of  that  character  need  be  re- 
sorted to.  The  logical  ground  is  that  no  contract  was  made  be- 
cause the  primary  elements  of  a  contract  are  wanting,  as  no  promise 
of  A  has  been  met  with  a  consideration  moving  from  6. 

Suppose  A  agreed  to  buy  and  B  agreed  to  sell  a  parcel  under 
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stood  by  both  to  contain  specified  articles,  when  in  fact  the  parcel 
was  found  to  contain  different  material.  It  is  commonly  supposed 
that  such  a  contract  would  be  avoided  by  reason  of  mistake  as  to 
subject  matter.  I  conceive  the  logical  ground  to  be  that  no  con- 
tract was  made,  because  of  the  imperfect  reciprocal  relationship  be- 
tween the  promise  and  the  consideration  upon  which  the  promise 
was  based. 

Without  further  illustration  I  think  it  may  be  safely  claimed 
that  whenever  fraud,  misrepresentation  or  mistake  is  said  to  avoid 
a  contract,  there  is  no  new  principle  which  comes  in  to  set  aside  an 
otherwise  perfect  obligation,  but  that  the  true  philosophy  of  all 
such  cases  is  that  no  contract  has  been  made  by  reason  of  the  ab- 
sence of  a  necessary  primary  element,  and  that  this  is  traceable  to 
an  imperfect  relationship  between  the  promise  and  the  considera- 
tion.    ( J^.  316.) 

It  may  be  here  appropriately  suggested  that  much  confusion  of 
thought  would  be  spared  if  greater  attention  were  given  by  our 
courts  to  accuracy  of  expression  and  a  fuller  discussion  of  the  phil- 
osophy of  the  controlling  doctrines  upon  which  their  decisions  are 
based.  The  apparent  contradiction  of  thought  found  in  the  ex- 
pression <<void  contract"  may  be  easily  and  appropriately  avoided 
by  due  regard  of  the  true  grounds  upon  which  such  transactions 
stand  or  fall. 

I  would  not  be  thought  unmindful  of  the  difficulties  surrounding 
a  court  in  the  judicial  duty  of  so  analyzing  the  controlling  elements, 
of  a  given  case  that  the  established  legal  doctrine  may  be  readily 
applied.  My  insistment  is  that  this  duty  can  be  simplified  and 
made  productive  of  the  most  beneficial  results  when  greater  atten- 
tion and  force  is  given  to  the  reasons  underlying  given  rules  of 
law,  and  that  it  is  in  this  manner  that  our  system  of  law  can  be 
brought  most  nearly  to  a  science.  Nor  am  I  unmindful  of  the 
fact  that  too  strict  an  application  of  established  rules  may  in 
isolated  cases  lead  to  seeming  hardships;  but  if  the  accepted  claim 
of  the  greatest  good  to  the  greatest  number  is  to  be  preserved  and 
a  system  maintained,  a  jealous  attention  to  the  preservation  of 
philosophic  doctrines  is  no  less  than  a  judicial  duty. 

It  has  of  late  years  become  somewhat  fashionable  to  consider 
ourselves  in  an  age  of  peculiar  enlightenment;  an  age  wherein  in- 
—8 
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dependence  of  thought  should  not  be  trammeled  by  our  former 
established  conditions;  and  an  article  in  the  last  number  of  the 
American  Law  Reriew  goes  so  far  as  to  condemn  in  almost  un- 
measured terms  eren  the  study  of  the  earlier  conditions  of  the  law. 
(Am.  Law  Review,  vol.  31,  p.  410.)  So  far  as  these  tendencies 
are  directed  toward  the  reforms  of  procedure  I  make  for  them  here 
no  criticism,  although  an  active  practice  under  our  code  system  of 
procedure  has  by  no  means  alienated  my  affections  for  a  strictly 
common  law  procedure  to  which  I  was  educated  and  under  which  I 
practiced  for  some  years;  but  when  the  attempt  is  made  to  discour- 
age the  usefulness  of  an  acquaintance  with  the  history  and  growth 
of  our  judicial  system,  or  to  advocate  an  independence  of  the  wis- 
dom of  our  ancestors  wherein  that  wisdom  has  evolved  principles 
based  upon  the  soundest  philosophy  of  thought,  I  cannot  too 
severely  express  my  dissent.  Such  an  attempt  is  based  upon 
an  inadequate  appreciation  of  the  fact  that  law  has  always  been 
and  must  needs  always  be  a  growth;  a  growth  as  slow,  uniform  and 
true  as  any  growth  in  nature;  and  that  all  beneficial  developments 
in  our  legal  doctrines  have  always  been  and  always  will  be  the 
counterparts  of  the  developments  and  growth  in  our  social  condi-  ' 
ttons;  that  one  cannot  be  independent  of  the  other  and  each  must 
keep  pace  with  the  other,  and  neither  can  be  fully  understood  in 
its  richness  and  purity,  nor  properly  applied,  without  an  adequate 
understanding  of  the  conditions  and  methods  of  thought  compre- 
hending the  growth. 

Instead  of  discouraging  a  study  of  the  early  conditions  of  the  law, 
I  would  earnestly  advocate  that  no  student  be  admitted  to  practice 
without  a  comprehensive  acquaintance  with  the  history  and  growth 
of  our  accepted  legal  doctrines,  as  without  such  an  acquaintance 
no  attorney  can  reasonably  hope  to  successfully  perform  that  ever 
present  duty  of  accurately  weighing  the  essential  principles  of 
given  propositions;  and  that  duty,  well  performed,  must  be  re- 
garded as  the  highest  attainment  of  the  legal  mind. 
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THE  POLICY  AND  PRACTICAL  EFFECT  OF  USURY 

LAWS. 


BT  W.  H.  PRXTCHABD,  OF  TACOMA. 


The  writer  feels  complimented  to  have  been  reqaested  to  prepare 
and  read  a  paper  to  the  Washington  State  Bar  Association.  The 
subject  assigned,  however,  does  not  seem  specially  attractive.  The 
discussion  of  the  policy  and  effect  of  usury  laws  seems  to  belong 
rather  to  the  politician  or  the  political  economist  than  to  the  law- 
yer. If  the  subject  were  to  be  discussed  in  its  relation  to  lawyers 
as  a  class,  I  think  there  would  be  little  difficulty  in  reaching  the 
conclusion  that  usury  laws  are  of  practical  and  substantial  benefit 
to  the  lawyer,  because  they  are  undoubtedly  productive  of  a  great 
amount  of  litigation.  They  have  the  effect  of  multiplying  the 
causes  which  are  brought  into  court,  and  this  naturally  and  inevi^ 
ably  multiplies  the  fees  and  increases  the  revenue  of  the  lawyer. 
It  is  not  to  be  supposed,  however,  that  your  committee  intended 
that  the  subject  should  be  discussed  in  this  narrow  aspect.  It  is 
evident  that  by  the  term  <' usury  laws"  is  meant  all  those  legisla- 
tive acts  passed  for  the  purpose  of  regulating  the  rate  of  interest 
to  be  charged  and  paid  for  the  use  of  nioney  loaned;  and  the  ques- 
tion suggested  by  the  subject  is,  whether  such  laws  are  beneficial 
to  the  people  in  the  commonwealth  or  country  under  their  juris- 
diction. 

A  writer  in  the  American  Law  Register,  in  1865,  said:  **The 
commodities  and  incommodities  of  usury  have  been  fruitful  themes 
of  discussion  among  civilized  nations  time  out  of  mind."  And 
certainly  the  subject  can  be  of  no  less  interest  to-day  than  it  has 
been  at  any  former  period.  It  has  been  contended  by  many  dis- 
tinguished moralists  and  philosophers  of  ancient  times  that  the 
lending  of  money  for  any  compensation  was  contrary  to  both  di- 
vine and  natural  law.  It  is  stated  by  Oicero,  <<That  Cato  being 
asked  what  he  thought  of  usury  made  no  other  answer  than  by  ask- 
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ing  the  questioner  what  he  thought  of  murder."  It  is  said  that 
the  ancient  philosopher,  Aristotle,  strongly  condemned  the  taking 
of  any  interest  for  the  use  of  money,  and  held  any  increase  of 
money  to  be  indefensibly  wrong,  basing  his  argument  upon  the 
proposition  that  money  is  naturally  barren,  and  to  make  it  breed 
money  is  preposterous  and  a  perversion  of  the  end  of  its  institu- 
tion, which  was  only  to  serve  the  purpose  of  exchange  and  not  of 
increase.  The  divine  law,  as  set  forth  in  the  precepts  of  Moses, 
has  also  been  cited  as  supporting  the  contention  that  the  taking  of 
interest  is  morally  wrong.  But  a  more  careful  examination  of  the 
Jewish  laws,  as  set  forth  in  the  books  of  Moses,  shows  that  the 
Mosaical  precept  was  clearly  political  and  not  moral,  for  the  rea- 
son that  it  prohibited  the  Jews  from  taking  usury  or  interest  from 
their  brethren,  but  in  express  words  permitted  them  to  take  it  of  a 
stranger.  The  language  of  the  Mosaic  law  is:  <<Thoushait  not 
lend  upon  usury  to  thy  brother.  *  *  *  Unto  a  stranger  thou 
mayest  lend  upon  usury."     (Deut.  xxiii,  19-20.) 

In  view  of  the  teachings  of  the  philosophers  and  divines  in  the 
early  ages  of  the  world,'  it  is  not  strange  that  most  rigorous 
laws  were  enacted  against  the  taking  of  interest  for  the  use  of 
money.  But  with  progress  of  time  these  views  have  been  gradu- 
ally modified,  and  when  we  reach  the  period  in  which  Sir  William 
Blackstone  lived  and  wrote,  we  find  a  different  doctrine  is  promul- 
gated and  contended  for.  He,  himself,  combats  the  reasoning  of 
Aristotle  and  the  erroneous  inferences  drawn  from  the  teachings 
of  the  bible,  and  concludes  that,  <<  though  money  was  originally 
used  only  for  purposes  of  exchange,  yet  the  laws  of  any  state  may 
well  be  justified  in  permitting  it  to  be  turned  to  the  purposes  of 
profit,  if  the  convenience  of  society  (the  great  end  for  which  money 
was  invented)  shall  require  it.  And  that  the  allowance  of  a  mod- 
erate interest  tends  greatly  to  the  benefit  of  the  public,  especially 
in  a  trading  country,  will  appear  from  that  generally  acknowledged 
principle  that  commerce  cannot  subsist  without  mutual  and  exten- 
sive credit.  Unless  money,  therefore,  can  be  borrowed,  trade  can 
not  be  carried  on;  and  if  no  premium  were  allowed  for  the  hire  of 
money,  few  persons  would  care  to  lend  it,  or  at  least  the  ease  of 
borrowing  at  a  short  warning  (which  is  the  life  of  commerce) 
would  be  entirely  at  an  end.     Thus,  in  the  dark  ages  of  monkish 
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saperatition  and.oiyil  tyranny,  when  interest  was  laid  under  a  total 
interdict,  oommeroe  was  also  at  its  lowest  ebb,  and  fell  entirely  in 
the  hands  of  the  Jews  and  Lombards;  but  when  men's  minds  be- 
gan to  be  more  enlarged,  when  tme  religion  and  real  liberty  re- 
▼ived,  commerce  grew  again  into  credit,  and  again  introduced  with 
itself  its  inseperable  companion,  the  doctrine  of  loans  upon  inter- 
est. And  as  to  any  scruples  of  conscience,  since  all  other  conven- 
iences of  life  may  either  be  bought  or  hired,  but  money  can  only 
be  hired,  there  seems  to  be  no  greater  oppression  in  taking  recom- 
pense or  hire  of  this  than  of  any  other  convenience. ' '  ( See  Cooley '  s 
Blackstone,  3d  edition,  vol.  1,  book  2,  page  454.) 

That  distinguished  French  political  economist  and  philosopher. 
Baron  De  Montesquieu,  in  his  work  on  the  << Spirit  of  Laws"  de- 
votes a  considerable  space  to  a  discussion  of  the  question  of  usury 
laws.  Speaking  of  these  laws  among  the  Romans,  he  says:  <<As 
the  people  in  Rome  increased  every  day  in  power,  the  magistrates 
sought  to  insinuate  themselves  in  their  favor  by  enacting  such  laws 
as  were  most  agreeable  to  them.  They  retrenched  capitals;  they 
first  lowered  and  at  length  prohibited  interest;  they  took  away  all 
power  of  confining  the  debtor's  body.  In  fine,  the  abolition  of 
debts  was  contended  for  whenever  a  tribune  was  disposed  to  render 
himself  popular.  These  continual  changes  *  *  *  naturalized 
usury  at  Rome,  for  the  creditors  seeing  the  people  their  debtor, 
their  legislator  and  their  judge,  had  no  longer  any  confidence  in 
their  agreements.  The  people,  like  a  debtor  who  has  lost  his 
credit,  could  only  tempt  them  to  loan  by  allowing  an  exorbitant 
interest,  especially  as  the  laws  applied  a  remedy  to  the  evil  only 
from  time  to  time,  while  the  complaints  of  the  people  were  con- 
tinual and  constantly  intimidated  the  creditors.  This  was  the 
cause  that  all  honest  means  of  borrowing  and  lending  were  abol- 
ished at  Rome,  and  that  the  most  monstrous  usury  established  it- 
self in  that  'City,  notwithstanding  the  strict  prohibition  and 
severity  of  the  law.  This  evil  was  a  consequence  of  the  severity 
of  the  laws  against  usury.  *  *  *  The  borrower  found  himself 
under  a  necessity  of  paying  for  the  interest  of  the  money  and  for 
the  danger  the  creditor  underwent  of  suffering  the  penalty  of  the 
law." 

Modern  writers  seem  to  concur  almost  universally  in  the  opinion 


Digitized  by 


Google 


118  POLICY  AND  EFFECT  OF  USURY  LAWS. 

that  whereas  laws  restricting  rates  of  interest  are  intended  for  the 
benefit  and  protection  of  the  borrowing  class,  they  have  the  prac- 
tical effect  of  inflicting  the  greatest  injury  upon  that  class.  It 
seems  that  in  Greece  a  mach  wiser  policy  was  pursaed  daring  the 
same  period  that  has  been  referred  to  in  Roman  history.  I  qaote 
from  a  writer  on  the  subject  in  the  Encyclopedia  Britannica.  He 
says:  ''In  Greece,  under  the  administration  of  Solon,  the  rate  of 
interest  was  left  to  freev  contract;  but  he  caused  it  to  be  enacted 
that  no  loans  should  be  made  on  bodily  security,  and  the  creditor 
was  confined  for  security  to  the  property  of  his  debtor."  This 
condition  of  things  continued  in  Greece  for  a  considerable  period 
of  time,  and  so  far  as  the  writer  has  been  able  to  learn  the  results 
were  most  beneficial.  Commerce  and  trade  thrived  in  a  wonderful 
degree,  and  all  classes  of  people  were  comparatively  prosperous. 
The  conclusion  of  the  article  referred  to  in  the  Encyclopedia 
Britannica  is  in  the  following  words: 

''In  the  limits  assigned  to  this  article  it  is  impossible  to  enter 
further  into  the  history  of  the  question,  but  an  attempt  may  be 
made  to  summarize  the  principal  results  so  far  as  they  bear  upon 
the  old  controversy,  which  has  again  been  revived  in  some  quar- 
ters, as  to  the  proper  relation  of  law  to  usury  and  interest.  ( 1 ) 
The  opinion  of  Benthan  that  the  attempt  directly  to  suppress 
usury  ( in  the  modern  sense )  will  only  increase  the  evil,  is  abund- 
antly verified.  Mere  prohibition  under  penalties  will  practically 
lead  to  an  additional  charge  as  security  against  risk.  The  evils 
must  be  partly  met  by  the  general  principles  applicable  to  all  con- 
tracts (the  fitness  of  contracting  parties,  etc.)  and  partly  by  pro- 
vision for  bankruptcy.  Peculiar  forms  of  the  evil,  such  as 
mortgaging  to  excessive  amounts  in  countries  largely  occupied  by 
peasant  proprietors,  may  be  met  by  particular  measures,  as,  for 
example,  by  forbidding  the  accumulation  of  arrears.  (2)  The 
attempt  to  control  interest  in  the  commercial  sense  is  both  useless 
and  harmful.  It  is  certain  to  be  met  by  fictitious  devices  which 
at  the  best  will  cause  needless  inconvenience  to  the  contracting 
parties;  restraints  will  be  placed  on  the  natural  flow  of  capital, 
and  industry  will  suffer.  (3)  In  the  progress  of  society,  borrow- 
ing for  commercial  purposes  has  gradually  become  of  overwhelm- 
ing importance  compared  with  borrowing  for  purposes  of  necessity, 
as  in  earlier  times.  By  far  the  greatest  part  of  interest  now  paid 
in  the  civilized  world  is,  in  the  language  of  the  English  economists, 
only  a  fair  reward  for  risk  of  loss  and  for  management  of  capital, 
and  a  necessary  stimulus  to  saving." 
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The  only  man  of  great  distinction  that  has  undertaken  a  defense 
of  the  policy  of  usury  laws  in  modern  times,  so  far  as  the  writer  is 
aware,  is  Chancellor  Kent,  who,  in  1819,  had  occasion  to  discuss 
this  subject  in  his  official  capacity,  in  the  course  of  an  opinion  ren- 
dered by  him  in  the  case  of  Dunham  vs.  GoiMy  16  Johnson,  367. 
After  reviewing  the  history  of  usury  laws,  he  says:  <<Can  we  sup- 
pose that  a  principle  of  moral  restraint  of  such  uniform  and  uni- 
versal adoption,  has  no  good  sense  in  it?  Is  it  altogether  the 
result  of  monkish  prejudice?  Ought  we  not  rather  to  conclude 
that  the  provision  is  adapted  to  the  necessities  and  the  wants  of 
our  species,  and  grows  out  of  the  natural  infirmity  of  man,  and  the 
temptation  to  abuse  inherent  in  pecuniary  loans?  The  question  of 
interest  arises  constantly,  and  intrudes  itself  into  almost  every 
transaction.  It  stimulates  the  cupidity  for  gain;  and  sensibly  af- 
fects the  heart;  and  gradually  presses  upon  the  relation  of  debtor 
and  creditor.  Civil  government  is  continually  placing  guards  over 
the  weaknesses,  and  checks  upon  the  passions  of  men,  and  many 
cases  might  be  mentioned  in  which  there  is,  equally  with  usury 
laws,  an  interference  of  the  lawgiver  with  the  natural  liberty  of 
mankind  to  deal  as  they  please  with  each  other.  But  no  person 
doubts  of  the  necessity  and  salutary  efficacy  of  such  checks.  On 
the  same  principle,  that  unlimited  usury  may  be  permitted,  the 
law  ought  to  allow  the  creditor  to  insert  in  his  bond  a  provision 
for  compound  interest,  whenever  the  stipulated  interest  becomes 
due,  and  is  not  paid.  Nay,  parties  ought  to  be  allowed  to  agree 
that  if  the  condition  of  a  bond  be  not  performed  at  the  day,  the 
penalty  shall  not  only  be  nominally  forfeited,  but  literally  exacted. 
I  should  apprehend  that  if  these  things  were  to  be  permitted,  there 
would  not  be  strength  enough  in  the  government  to  support  the 
administration  of  justice.  It  is  an  idle  dream  to  suppose  that  we 
are  wiser  and  better  than  the  rest  of  mankind.  Such  doctrine  may 
be  taught  by  those  who  find  it  convenient  to  flatter  popular  preju- 
dice, but  the  records  of  our  courts  are  daily  teaching  us  a  lesson  of 
more  humility.  And  I  apprehend  it  would  be  perilous  in  the  ex- 
treme to  throw  aside  all  the  existing  checks  upon  usurous  extortion, 
and  abolish  or  traduce  a  law  which  is  founded  on  the  accumulated 
experience  of  every  age."  The  writer  is  of  the  opinion  that  this 
able  defense  of  the  policy  of  usury  laws  by  Chancellor  Kent  had 
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much  to  do  with  snataining  and  giving  permanency  to  that  class  of 
legislation  in  the  State  of  New  York,  in  which  state  until  recently 
the  nsury  laws  were  of  the  most  rigorous  kind,  and  these  laws  were 
not  materially  modified  until  about  the  year  1880.  But  it  may  be  said 
that  at  the  present  time  the  usury  laws  of  that  state  are  quite  mod- 
erate. The  only  result  or  penalty  affixed  to  a  usurous  contract  at 
the  present  time  is  a  forfeiture  of  all  interest  in  excess  of  the  legal 
rate.  The  writer  has  not  been  able  to  ascertain  the  status  of  laws 
of  this  character  generally  throughout  the  world.  It  may  be  said, 
however,  that  in  England  all  usury  laws  have  been  abolished  since 
1839;  and  in  that  country  ever  since  that  date  parties  are  left  to 
make  their  own  contracts  in  regard  to  the  rate  of  interest.  In  other 
European  countries,  as  well  as  in  the  different  states  in  the  union, 
there  is  a  great  diversity  in  the  nature  and  extent  of  the  restric- 
tions placed  upon  the  loaning  of  money.  In  1875  the  Central  Law 
Journal  classifies  the  different  states  of  the  union  with  regard  to 
usury  laws  as  follows:  States  in  which  there  were  no  usury  laws 
and  no  legal  restrictions  upon  the  rate  of  interest  were  California, 
Colorado,  Massachusetts,  Mississippi,  Nevada,  Mexico,  Oregon, 
Texas,  Utah,  and  Georgia.  Ten  states  in  all.  In  1880  the  same 
authority  adds  Florida,  Louisiana,  Maine,  Rhode  Island,  Washing- 
ton, and  Wyoming.  But  in  the  meantime  it  appears  that  Oregon 
and  Georgia  had  enacted  some  legislation  tending  to  regulate  the 
rates  of  interest.  To  the  list  of  states  in  which  there  are  no  usury 
laws  may  be  added  Montana  and  Arizona.  But  on  the  other  hand 
the  State  of  Washington,  in  the  year  1895,  has  joined  the  class  of 
states  which  undertake  to  regulate  the  rate  of  interest.  So  that  at 
the  present  time,  according  to  the  best  information  the  writer  has 
been  able  to  obtain,  there  are  thirteen  states  of  the  union  in  which 
there  is  free  money  and  no  usury  law  to  control  the  contracts  of 
parties.  In  the  following  states  the  only  penalty  for  usurous  con- 
tracts is  forfeiture  of  the  excess  of  interest  above  the  legal  rate, 
namely:  Connecticut,  Indiana,  Kansas,  Kentucky,  Maryland,  Mich- 
igan, Mississippi,  New  Hampshire,  Vermont,  West  Virginia,  Greor- 
gia.  New  York,  Pennsylvania,  and  Tennessee.  In  the  following 
states  the  entire  interest  is  forfeited:  Alabama,  North  Dakota, 
South  Dakota,  Illinois,  Iowa,  Missouri,  Nebraska,  New  Jersey, 
North  Carolina,  Ohio,  South  Carolina,  Texas,  Wisconsin,  Minne- 
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BOta,  Gonnectiont,  and  Florida.  In  a  few  states  the  entire  debt  is 
forfeited,  the  contract  held  to  be  void  and  the  creditor  withoat 
remedy. 

On  the  qaestion  of  whether  asary  laws  are  beneficial,  it  has  been 
impracticable  for  the  writer  to  reach  a  conclusion  after  the  manner 
of  trae  scientific  research.  The  indactive  process  of  reasoning  is 
not  ayilable,  because  the  necessary  facts  are  not  accessible.  After 
trying  the  issue  upon  the  testimony  of  witnesses,  which  is  neces- 
sarily almost  exclusively  in  the  nature  of  expert  evidence,  it  is 
not  difficult  to  decide  that  the  weight  of  such  evidence  is  strongly 
in  favor  of  the  negative  of  the  question.  But  the  conclusion  thus 
reached  is  not  satisfactory,  for  the  same  reason  that  renders  all  de- 
cisions baaed  on  expert  evidence  of  light'  weight,  and  the  more  so 
when,  in  this  case,  the  individuals  giving  their  opinions  are 
flcarcely  to  be  classed  as  experts,  and  are  all  more  or  less  prejudiced. 
When  we  attempt  to  throw  upon  the  question  the  great  searchlight 
of  history,  we  are  also  disappointed.  We  find  that  communities 
have  prospered  with  severe  usury  laws,  standing  side  by  side,  and 
apparently  working  under  like  conditions,,  with  other  common- 
wealths that  have  enjoyed  like  prosperity,  although  having  no 
usury  laws.  In  some  instances,  however,  a  distinction'  evi- 
dently due  to  this  cause  has  been  noted.  Historians  and  philoso- 
phers seem  to  agree  that  Greece,  during  the  administration  of 
Solon,  enjoyed  a  great  revival  of  trade  and  commerce  and  a  great 
degree  of  general  prosperity,  whereas,  during  the  same  period, 
they  were  having  comparatively  hard  times  in  Rome;  and  that  the 
difference  in  conditions  in  these  two  countries  was  largely,  if  not 
wholly,  due  to  the  severe  usury  laws  in  force  during  this  time  in 
Rome  and  the  freedom  of  money  during  the  same  time  in  Greece. 
During  the  last  ten  years  the  writer  has  had  considerable  oppor- 
tunity to  observe  the  conditions  in  the  two  neighboring  states  of 
Oregon  and  Washington,  and  the  facts  observed  led  him  to  the 
conclusion  that,  of  the  two,  Washington  has  been  the  more  pros- 
perous, and  has  made  by  far  the  more  rapid  strides  of  advance- 
ment and  development  of  resources,  and  that  the  difference  has 
been  largely  due  to  the  greater  severity  of  the  usury  laws  and 
other  restrictions  upon  the  borrowing  of  money  existing  in  the 
State  of  Oregon  during  that  time. 
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It  seems  to  be  a  fact  well  established  in  the  history  of  ail  oauy 
laws  that  they  have  the  effect  of  limiting  free  competition  amimg 
the  money  lenders.  And  the  worst  of  it  is,  that  those  who  are 
driven  out  of  competition  are  the  best  friends  of  the  borrower, 
becaase  they  are  the  conservative,  conscientioos,  law-abiding 
lenders  who  are  driven  from  the  field,  and  thus  the  borrower  is 
left  to  the  tender  mercies  of  the  nnscrupulons  shylocks.  Another 
fact  seems  evident,  viz.,  that  asnry  laws  seem  in  their  practical 
effect  to  impose  additional  burdens  upon  the  very  class  of  people, 
and  the  only  class  of  people,  which  they  are  designed  to  relieve. 
At  first  blush  this  fact,  although  well  established  by  history, 
seems  paradoxical,  but  upon  a  careful  study  of  the  conditions,  it 
seems  easily  explained.  That  no  man  will  bind  himself  to  pay 
extravagant,  extortionate  or  ruinious  rates  of  interest,  unless 
driven  to  it  by  necessity  or  some  very  powerful  motive,  is  axio- 
matic, lie  is  evidently  in  such  a  condition  as  to  fall  an  easy  prey 
to  the  money  shark,  who  will  not  hesitate  to  impose  upon  him  the 
additional  burden  produced  and  caused  by  the  penalties  of  the 
usury  laws.  Under. these  cinumstances  neither  borrower  nor 
lender  will  henitate  to  do  an  act  that  is  merely  mala  prohibiUiy  and 
hence  a  way  will  be  adopted  to  evade  the  law,  and  in  the  dancing 
necessary  for  such  evasion  it  is  easy  to  see  who  will  have  to  pay 
the  fiddler. 

At  present  the  people  of  this  country,  and  especially  in  this 
state,  are  in  a  condition  similar  to  that  of  the  Romans  so  graphic- 
ally described  by  Baron  De  Montesquieu.  The  officers  and  law- 
givers of  our  government  are  greatly  tempted  to  render  themselves 
popular  by  frantic  efforts  to  satisfy  the  clamor,  however  unreason- 
able it  may  be,  of  the  masses  of  the  people  who  are  at  present  suf- 
fering from  great  financial  depression  and  distress.  This  condition 
has  resulted  in  the  enactment  of  some  very  unwise  laws,  apparently 
designed  to  embarrass  and  restrict  the  lending  of  money  in  this 
state,  and  it  is  a  wonder  that  the  same  legislature  did  not  also 
pass  some  stringent  usury  laws.  There  is  at  present  a  sentiment 
abroad  in  this  state,  amounting  almost  to  a  clamor,  for  the  aboli- 
tion of  all  laws  permitting  the  collection  of  debts,  and  a  demand 
that  money  lenders  be  forever  driven  from  our  state.  This  sent- 
iment, if  carried  into  effect,  would  naturally  result  in  usury  laws 
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of  the  greatest  severity,  perhaps  in  forbidding  the  lending  of  money 
at  any,  even  the  lowest  rate  of  interest.  And  what  would  be  the 
affect?  The  teachings  of  history  clearly  show  that  while  the  lend- 
ing of  money  upon  conservative  business  principles  for  trade  and 
commerce,  and  other  legitimate  purposes,  would  be  greatly  ham- 
pered, if  not  entirely  prevented,  yet  for  purposes  of  gambling, 
speculation  and  of  dire  necessity  loaning  would  still  be  carried  on, 
and  that,  too,  on  a  basis  of  most  extravagant  usury.  Would  this 
be  beneficial?  And  putting  the  question  on  broader  grounds, 
would  it  be  beneficial  to  the  people  at  large  to  forbid,  and  if  pos- 
sible entirely  prevent  the  loaning  of  money  in  the  State  of  Wash- 
ington? There  are  not  a  few  advocates  of  the  affirmative  of  this 
question,  and  some  of  considerable  ability  and  apparent  learning. 
They  contend  that  it  would  be  better  for  our  people  to  be  compelled 
to  live  upon  their  earnings  and  within  their  incomes,  and  thus 
avoid  the  risks  incident  to  borrowing,  viz. :  the  loss  of  home  and 
all  acquired  property  by  the  foreclosure  of  a  mortgage  or  the  levy 
of  an  execution.  They  insist  that  if  any  one  of  our  people  who 
has  acquired  a  surplus  of  money  be  prevented  from  loaning  it,  that 
he  will  necessarily  invest  it  in  some  productive  industry,  and  that 
the  eastern  or  other  foreign  capitalist  will  in  like  manner  invest  his 
money  if  he  be  not  permitted  to  loan  it,  and  then  they  grow  elo- 
quent in  depicting  the  Utopian  results  that  would  follow,  and  jump 
to  the  happy  conclusion  that  under  such  conditions  everybody  will 
be  prosperous.     Their  peroration  is  about  as  follows: 

There  will  be  no  more  Judgmente  then, 
There  will  be  no  foredosures  then, 
There  will  be  no  reoeivers  then, 
There  will  be  mighty  few  lawyers  then. 
Oh!  Glorious  then.    Amen.    Amen. 

Under  present  conditions  it  must  be  admitted  that  this  conten- 
tion jis  not  without  some  degree  of  plausibility,  and  to  many  the 
argument  is  positively  captivating.  Yet  I  imagine  that  if  any  one 
of  us  being  without  money,  as  practically  all  of  us  are,  should  re- 
receive  information  believed  to  be  positively  reliable,  of  a  place 
like  some  in  the  recently  discovered  Klondike  region  of  Alaska 
( but  for  the  sake  of  the  argument  we  will  suppose  it  to  lie  in  a 
salubrious  and  pleasant  climate),  which  could  be  reached,  located 
and  developed  at  an  expense  of  $1,000  within  sixty  days,  to  such 
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an  extent  as  to  prodaoe  $100  and  upwards  from  every  pan  of  dirt, 
most  of  us  would  forget  all  these  splendid  arguments  against  the 
borrowing  of  money,  and  would  pledge  all  the  property  we  have, 
and  even  some  that  we  hope  for,  to  enable  us  to  borrow  that  thou- 
sand dollars,  and  we  would  not  stop  for  scarcely  any  rate  of  inter- 
est that  might  be  demanded  by  the  most  exacting  money  lender. 
Suppose  any  one  of  you,  in  the  prime  of  young  manhood  and 
equipped  with  every  advantage  that  education  and  experience  can 
give,  should  discover  an  opportunity  to  embark  in  some  business 
enterprise  which  you  thoroughly  understood,  and  in  which  you  firmly 
believed  you  could  make  100  per  cent,  per  annum  on  a  capital  of  $10,- 
000.  You  have  no  money,  and  yet  you  know  of  a  man  who  by  reason 
of  age,  infirmity  or  other  cause  will  not  undertake  any  business  enter- 
prise on  his  own  account,  but  will  loan  $10,000  to  you  at  8, 9  or  10  per 
cent,  per  annum.  Do  you  or  does  any  one  believe  that  you  ought 
to  decline  to  borrow  the  money,  or  give  a  mortgage  on  your  prop- 
erty, and  that  under  these  circumstances  it  is  better  for  you  or  the 
community  in  which  you  live  that  the  old  man's  money  should  lie 
idle,  and  you  should  go  idle  or  earn  a  pitiful  dollar  a  day  at  com- 
mon labor  rather  than  violate  those  beautiful  maxims,  <<Live 
within  your  income;"  ** Invest  no  money  but  your  own;"  "Take 
no  risks,"  etc.? 

These  are  but  feeble  illustrations  of  some  of  the  fallacies  on 
which  the  argument  against  money  lending  is  based.  It  is  a  fact 
that  the  writer  knows  from  observation,  and  of  which  most  of  you 
are  aware,  that  a  very  large  proportion  of  the  money  loaned  in  this 
state  belongs  to  orphan  children,  old  men  in  their  dotage,  women, 
and  to  savings  banks;  insurance  companies,  and  other  parties  and 
institutions  of  like  character.  It  is  very  apparent  that  the  money 
loaned  by  them  would  never  have  been  invested  in  this  state  at  all 
if  it  could  not  have  been  loaned.  It  is  true  that  the  borrowing  of 
this  money  has  caused  many  individuals  the  loss  of  property  and  of 
homes,  but  after  all  has  it  not  been  beneficial  to  the  community  at 
large?  The  writer  believes  it  has  and  predicts  that  the  very  indi- 
viduals who  have  suffered  the  losses  will  be  only  better  equipped, 
and  will  soon  be  eager  to  furnish  the  brains,  the  energy  and  expe- 
rience, while  the  widows,  the  school  ma'ams,  the  children  and  the 
old  men  will  furnish  the  money  to  develop  the  great  resources  of 
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this  magnificent  state,  and  that  the  combination  of  these  forces  will 
bring  to  oar  people  a  degree  ot  wealth  and  prosperity  that  would 
be  utterly  impossible  without  such  combination. 

Do  not  then  seek  to  divorce  the  idle  capital  of  the  east  from  the 
pluck  and  enterprise  of  the  west  by  means  of  usury  laws  or  any 
other  restrictions  against  the  loaning  of  money,  but  let  us  rather 
seek  to  make  a  more  perfect  union  between  them,  and  induce  them 
to  combine  all  their  forces  to  compel  nature  to  yield  up  for  our 
comfort  and  enjoyment  the  bountiful  stores  of  wealth  which  she 
has  stored  in  the  seas,  the  forests  and  the  bowels  of  the  earth 
within  the  limits  of  our  state. 

Recurring  again  to  the  question  of  usury  laws  proper,  that  is  to 
say,  such  laws  as  are  designed  to  regulate  but  not  to  prevent  or 
even  restrict  the  loaning  of  money  on  a  conservative  basis,  it  should 
be  noted  that  it  is  always  difficult  to  arbitrarily  fix  any  maximum 
rate  of  interest  which  is  fair  to  all  classes.  This  is  especially  true 
in  a  state  like  ours,  where  the  resources  are  so  varied  in  character, 
and  where  borrowers  are  engaged  in  such  a  diversity  of  enterprises 
and  employments,  and  under  conditions  so  widely  different.  A 
loan  of  money  to  a  man  without  security  to  embark  in  a  highly 
speculative  mining  venture  is  certainly  a  very  different  proposition 
from  a  loan  to  a  man  to  stock  his  farm,  and  with  security  by  way 
of  mortgage  on  property  worth  three  times  the  amount  of  the  loan. 
A  rate  of  interest  that  would  be  fair  in  the  one  case  is  extortionate 
and  practical  robbery  in  the  other.  So  a  loan  secured  by  a  valua- 
ble business  block  in  a  city  can  be  made  with  less  risk  and  conse- 
quently a  less  rate  of  interest  than  the  same  loan  could  be  made  if 
secured  upon  a  vessel  subject  to  the  risk  and  peril  of  the  sea.  Any 
maximum  rate  of  interest,  therefore,  unless  ridiculously  high,  is 
always  so  low  as  to  be  unfair  to  some  classes  of  business,  while  at 
the  same  time  it  is  so  high  as  to  leave  plenty  of  room  for  extortion 
in  other  classes.  It  is  true  that  this  difficulty  might  be  avoided  by 
a  law  that  does  not  fix  any  maximum  rate,  but  merely  provides  a 
penalty  for  charging  any  higher  rate  than  that  which  is  customary 
at  the  particular  place  and  in  the  business  in  which  the  loan  is  made. 
Such  is  said  to  have  been  the  Spanish  law. 
See  Fowler  vs.  Smith,  2  Cal.  568. 
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It  would  seem  that  a  law  of  this  kind  might  do  some  good  and 
could  scarcely  do  harm.  But  after  an  impartial  and  somewhat 
careful,  though  not  exhaustive,  consideration  of  th^  subject,  the 
writer  concludes  that  *'The  Policy  and  Practical  Effect  of  Usury 
Laws"  fixing  a  maximum  rate  of  interest  is  not  good,  and  leaving 
the  question  for  your  further  consideration,  this  paper  is  respect- 
fully submitted. 


Digitized  by 


Google 


BEN  SHEEKS.  127 


SOME  JUDICIAL  OPINIONS— A  STUDY. 


BY  BKT  SHXEK8,  Or  TACOXA. 


It  is  said  that  the  proceedings  of  the  United  States  supreme 
court  attracted  so  little  attention  in  the  early  days  that  it  is  now 
uncertain  in  what  room  the  court  held  its  sessions  for  the  first  ten 
years  of  its  existence. 

It  seems  that  a  position  on  that  bench  was  not,  in  those  days, 
regarded  either  by  the  public  or  by  the  profession  as  so  important 
or  so  desirable  as  at  present.  But  judging  from  the  character 
of  the  men  selected  for  the  bench  by  Washington  and  Adams,  it  is 
evident  that  they  did  not  underestimate  the  supreme  importance  of 
that  court. 

Notwithstanding  the  fact  that  the  early  decisions  and  opinions 
of  the  court  on  the  important  new  questions  that  arose  are  sup- 
posed to  be  familiar  to  all  lawyers,  and  the  further  fact  that  the 
results  of  those  decisions  are  blended  with  the  common  knowledge 
of  all  well  informed  citizens,  yet  I  have  thought  it  not  without  in- 
terest to  look  again  at  some  of  the  opinions  and  see  how  the  differ- 
ent judges  approached  the  questions  involved  and  reasoned  out 
the  conclusions  reached. 

As  this  paper  is  not  intended  to  be  of  any  special  or  particular* 
value,  no  apology  is  made  for  noticing  cases  no  longer  of  practical 
interest  to  the  profession. 

The  case  of  Chiaholm  vs.  The  State  of  Georgia^  1793,  perhaps 
involved  the  most  important  question  that  had  as  yet  arisen  before 
the  court.  The  question,  as  stated  by  Jay,  C.  J.,  was:  <<Ib  a 
state  suable  by  individual  citizens  of  another  state  ?" 

One  knowing  nothing  of  the  history  of  the  times  could  not  read 
the  argument  and  the  opinions  without  feeling  that  the  case  created 
great  public  concern,  and  had  caused  much  talk  about  the  sover- 
eignty of  states.  Nor  is  this  fact  to  be  wondered  at,  for  while  it 
was  afterwards  made  clear  to  the  people  that  the  constitution  of 
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the  United  States  was  in  fact  ordained  and  established  by  the 
people  of  the  United  States,  and  not  by  the  states  acting  as  states, 
yet  it  was  a  natural  and  certainly  a  pardonable  pride  that  the  people 
of  each  state  should  feel  the  importance  of  the  fact  then  so  recently 
established,  that  each  of  the  thirteen  was,  iif  the  language  of  the 
Declaration  of  Independence,  a  free  and  independent  state  —  it  is 
not,  I  say,  to  be  wondered  at  that. under  the  circumstances  the 
State  of  Georgia  should  object  to  being  brought  to  the  bar  of 
justice  in  a  common  action  of  assumpsit  as  a  common  delinquent 
for  breach  of  contract  before  a  tribunal  without  its  borders  by  a 
private  citizen  of  another  state.  Such  was  the  case  before  the 
court. 

No  specific  provision  had  been  made  by  law  for  service  of 
processes  upon  a  state.  The  marshal  for  the  district  of  Georgia 
had  served  summons  upon  the  governor  and  attorney  general  of  the 
state. 

Ingersoll  and  Dallas,  for  the  state,  presented  a  written  remon- 
strance and  protestation  against  the  exercise  of  jurisdiction,  but 
were  expressly  instructed  to  take  no  part  in  the  argument.  The 
question  was  argued  by  Mr.  Randolph,  attorney  general  of  the 
United  States,  for  Chisholm.  Much  of  his  argument  seems  to 
have  been  devoted  to  answering  objections  which  were  evidently 
the  general  talk  of  those  opposing  the  jurisdiction.  As  given  by 
the  reporter,  perhaps  the  style  would  be  considered  rather  stilted 
and  stiff  at  the  present.  To  quote  one  sentence:  *<  But  what,  if 
the  high  independency  of  dissevered  nations  remained  uncontrolled 
among  the  United  States  so  far  as  to  place  the  individual  states  no 
more  within  the  sphere  of  the  supreme  court  than  one  independent 
nation  is  within  the  jurisdiction  of  another."  Again:  "What  if 
the  state  is  resolved  to  oppose  the  execution  ?  This  would  be  an 
awful  question,  indeed  I  He  to  whose  lot  it  should  fall  to  solve  it 
would  be  impelled  to  invoke  the  God  of  Wisdom  to  illuminate  his 
decision.  I  will  not  believe  that  he  would  recall  the  tremendous 
examples  of  vengeance  which  in  past  days  have  been  inflicted  by 
those  who  claim,  against  those  who  violated,  authority.  I  will 
not  believe  in  the  wide  and  gloomy  theater  over  which  his  eye 
should  roll,  he  might  perchance  catch  a  distant  gleam  of  the  fed- 
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eral  arm  aplifted.     Scenes  like  these  are  too  fall  of  horror  not  to 
agitate,  not  to  rack,  the  imagination." 

The  argument  seems  to  haVe  been  a  very  fall  and  able  decision 
of  the  qaestion.  Bat  in  the  light  of  sabseqaent  history  it  its  curi- 
oas  to  read  the  following  from  so  great  an  aathority  as  Mr.  Ran- 
dolph was  on  this  subject,  an  active  and  not  insignificant  member 
of  the  constitutional  convention.  He  says:  '<  What  is  to  be  done 
if,  in  consequence  of  a  bill  of  attainder  or  an  ex  post  facto  law,  the 
estate  of  a  citizen  shall  be  confiscated  and  deposited  in  the  treasury 
of  a  state?  What  if  a  state  should  adulterate  or  coin  money  below 
the  congressional  standard,  emit  bills  of  credit  or  enact  unconstitu- 
tional tenders  for  the  purpose  of  extinguishing  its  own  debt?  What 
if  a  state  should  impair  her  own  contract?  These  evils,  and  others 
which  might  be  enumerated  like  them,  cannot  be  corrected  mthovt 
a  suit  against  the  state.^^ 

It  took  time  and  John  Marshall  to  teach  even  those  who  helped 
frame  the  constitution  its  meaning  and  the  manner  in  which  it 
could  be  made  to  operate  in  many  instances. 

The  first  opinion  in  the  case  is  by  Mr.  Justice  Iredell.  Arguing 
at  length  from  the  principles  and  authorities  of  the  common  law  as 
to  the  right  to  sue  the  sovereign  in  cases  of  this  class,  he  is  of 
opinion  that  assumpsit  will  not  lie  against  the  state  by  an  individ- 
ual, at  least  without  legislation  by  congress  providing  the  manner 
of  proceeding,  holding  that  the  constitution  conferring  jurisdiction 
was  inoperative  until  such  legislation  was  had;  and  that  the  judi- 
ciary act  provided  that  the  United  States  court  should  have  power 
to  issue  certain  writs  named,  and  all  other  writs  not  specially  pro- 
vided for  by  statute  which  may  be  necessary  for  the  exercise  of 
their  respective  jurisdictions  and  agreeable  to  the  principles  and 
usages  of  law^  did  not  cover  this  case,  there  being  no  law  authoriz- 
ing such  proceedings.  But  Justice  Iredell  leaves  it  doubtful  as  to 
what  would  have  been  his  opinion  even  if  congress  had  so  legislated. 

Mr.  Justice  Blair  and  Gushing  paying  but  little  attention  either 
to  the  common  law  or  the  law  of  nations,  and  relying  almost  en- 
tirely upon  the  language  and  purpose  of  the  constitution,  favor  the 
jurisdiction,  as  do  Mr.  Justice  Wilson  and  Chief  Justice  Jay. 

Mr.  Jdstice  Wilson  was,  I  suppose,  the  most  scholary  man  on 
the  bench  at  the  time.     His  opinion  indicates  that  he  had  little 
—9 
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sympathy  with  the  claims  of  the  sovereign  rights  of  the  state  in 
this  case.  He  takes  up  the  question  as  being  one  involving  the 
just  rights  of  the  people  as  against  the  assumed  pre-eminence 
claimed  by  the  governments  which  they  have  formed.  «<One  of 
the  parties,"  he  says,  *<isastate;  certainly  respectable,  claiming 
to  be  sovereign."  The  question  to  be  determined  is  whether  this 
state  so  respectable,  and  whose  claims  soar  so  high,  is  amenable 
to  the  jurisdiction  of  the  supreme  court  of  the  United  States.  The 
question  may  ultimately  resolve  itself  into  one  no  less  radical  than 
this,  do  the  people  of  the  United  States  form  a  nation? 

He  proposed  to  examine  the  case,  first  by  the  principles  of  gen- 
eral jurisprudence;  second,  by  the  laws  and  practice  of  particular 
states  and  kingdoms — from  the  law  of  nations  little  or  no  illustra- 
tion of  this  subject  can  be  expected.  By  that  law  the  several 
states  and  governments  spread  over  our  globe  are  considered  as 
forming  a  society,  not  a  nation;  third,  by  the  constitution  itself. 
He  introduces  what  he  has  to  say  under  the  first  head — general 
jurisprudence  —  by  the  following  quotations  from  Dr.  Reid,  the 
Scotch  metaphysician: 

<<The  language  of  philosophers  with  regard  to  the  original  facul- 
ties of  the  mind  is  so  adapted  to  the  prevailing  system  that  it  can- 
not fit  any  other;  like  a  coat  that  fits  a  man  for  whom  it  was  made 
and  shows  him  to  advantage,  which  yet  will  fit  very  awkward  upon 
one  of  a  different  make,  although  as  handsome  and  well  propor- 
tioned. It  is  hardly  possible  to  make  any  innovation  in  our  phi- 
losophy concerning  the  mind  and  its  operations  without  using  new 
words  and  phrases  or  giving  a  different  meaning  to  those  that  are 
received. ' ' 

And  so  Mr.  Justice  Wilson  gives  notice  that  it  is  his  intention 
to  use  the  words  '^sovereigns"  and  ^'states"  in  a  different  sense 
from  what  had  been  usual. 

*«To  the  constitution  of  the  United  States  the  term  'sovereign' 
is  totally  unknown.  There  is  but  one  place  where  it  could  have 
been  used  with  propriety.  But  even  in  that  place  it  would  not 
perhaps  have  comported  with  the  delicacy  of  those  who  ordained 
and  established  that  constitution.  They  might  have  announced 
themselves  '  sovereign '  people  of  the  United  States.  But  serenely 
conscious  of  the  fact  they  avoided  the  ostentatious  declaration, 

<<In  an  instrument  well  drawn,  as  in  a  poem  well  composed,  si- 
lence is  sometimes  most  expressive." 
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He  shows  that  while  states  and  governiuents  were  made  for  man^ 
<<yet  his  creatures  and  servants  have  first  deceived,  next  viliified, 
and  at  last  oppressed,  their  master  and  maker." 

<<Let  the  state  be  considered  as  subordinate  to  the  people;  but 
let  everything  else  be  subordinate  to  the  state. 

'<In  practice,  and  even  in  the  science  of  politics,  there  has  been 
an  inconsiderate  or  interested  disposition  to  sacrifice  the  end  to  the 
means — the  state  haa  claimed  precedence  of  the  people,  and  so  the 
government  has  claimed  precedence  of  the  state,  and  to  this  per- 
version in  the  second  degree  many  volumes  of  confusion  concerning 
sovereignty  owe  their  existence — the  ministers  or  magistrates 
coming  to  be  considered  sovereigns  of  the  state. 

*'By  a  state  I  mean  a  complete  body  of  free  persons,  united  to- 
gether for  their  common  benefit  to  enjoy  peaceably  what  is  their 
own  and  to  do  justice  to  others. 

<'Such  being  a  state  ought  it  not  to  do  justice  and  fulfill  its  en- 
gagements? Upon  what  general  principles  of  right,  when  sum- 
moned, can  it  refuse  to  answer  the  demands  of  its  creators  by 
declaring,  <I  am  a  sovereign  state?'  " 

Who  or  what  is  a  sovereign?  The  term  << sovereign,"  in  one 
sense,  has  for  its  correlative,  subject^  but  under  the  constitution 
there  are  citizens,  no  subjects. 

In  another  sense  a  state  which  governs  itself  without  a  depend- 
ence upon  another,  is  sovereign,  but  as  to  the  purposes  of  the  union, 
Georgia  is  not  sovereign.  If  the  judicial  decision  of  this  case 
forms  one  of  these  purposes,  the  allegation  that  Georgia  is  a  sover- 
eign state  is  unsupported  by  the  fact  (and  that  it  does  form  such 
purpose  is  to  be  shown  under  the  third  head ). 

Then  there  is  a  sovereign  in  the  feudal  sense,  but  the  State  of 
Georgia  is  not  such.  <<The  sovereign,  when  traced  to  his  source, 
must  be  found  in  the  man."  . 

Under  the  second  head,  practice  of  particular  states  and  king- 
doms, the  opinion  refers  to  the  fact  that  in  Greece  whole  nations 
defended  their  rights  before  crowded  tribunals  —  that  the  son  of 
Christopher  Columbus,  having  in  vain  claimed  from  the  king 
rights  which  descended  to  him  from  his  father,  finally  commenced 
suit  against  Ferdinand,  and  was  sustained  by  the  court. 

That  in  England,  until  the  time  of  Edward  the  First,  the  king 
might  have  been  sued  as  a  common  person,  the  form  of  the  process 
being  in  the  imperative,  <*  Command  Henry,  King  of  England," 
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etc.  Other  instances,  showing  the  better  practice  to  be  in  favor  of 
the  right  to  sue  the  king  or  sovereign,  are  given. 

Coming  then  to  the  consideration  of  the  constitution  the  subject 
is  considered  in  answer  to  two  questions:  First,  could  the  consti- 
tution invest  jurisdiction  over  the  State  of  Georgia?  Second, 
has  it  vested  such  jurisdiction  in  this  court? 

In  almost  every  nation  which  has  1been  denominated  free  the 
state  has  assumed  supercillious  pre-eminence  above  the  people  who 
have  formed  it;  hence  the  haughty  notions  of  state  independence, 
state  sovereignty  and  state  supremacy.  In  despotic  governments 
the  government  has  assumed  in  a  similar  manner  upon  the  state  and 
the  people;  hence  all  arbitrary  doctrines  and  pretenses  concerning 
the  supreme,  absolute  and  incontroUable  power  of  government. 
In  each,  man  is  degraded  from  the  prime  rank  which  he  ought  to 
hold  in  human  affairs.  In  the  latter,  the  state,  as  well  as  the  man, 
is  degraded.  Instances  of  this  are  found  where  Louis  XIV 
claimed  that  he  was  the  state.  And  in  the  British  government,  as 
described  by  Blackstone  and  his  followers,  in  that  government,  as 
so  described,  the  sovereignty  is  possessed  by  parliament — the  people 
are  nothing.  (Even  at  this  day  Mr.  Justice  Wilson  questioned 
the  justice  of  such  description  of  the  government  of  Great 
Britain.) 

<<But  even  in  the  United  States  we  go  too  far  in  that  direction; 
the  states,  rather  than  the  people,  attract  and  arrest  attention. 
«The  United  States,'  instead  of  <the  people  of  the  United  States,' 
is  the  toast  given.  This  is  not  politically  correct.  The  toast  is 
meant  to  present  to  view,  first,  great  object  of  the  union.  It  pre- 
sents only  the  second  —  the  artificial  person,  instead  of  the  natural 
person,  who  spoke  it  into  existence." 

Concerning  the  prerogative  of  kings,  the  sovereignty  of  states, 
much  has  been  said  and  written — little  concerning  the  subject, 
much  more  dignified  and  important,  the  majesty  of  the  people. 
Both  politically  and  classically  it  is  more  correct  to  speak  of  the 
people.  When  Homer,  one  of  the  most  correct  as  well  as  the  old- 
est of  human  authorities,  enumerates  the  other  nations  of  Greece, 
whose  forces  acted  at  the  seige  of  Troy,  he  arranges  them  under 
the  names  of  their  different  kingp  and  princes;  but  when  he  comes 
to  the  Athenians  he  distinguishes  them  by  the  peculiar  appellation 
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of  the  people  of  Athens.  The  address  used  by  Demosthenes  when 
he  harrangaed  and  animated  his  assembled  country  was:  '^0! 
Men  of  Athens."  With  strictest  propriety,  therefore,  classical 
and  political,  our  national  scene  opens  with  the  most  magnificent 
object  which  the  nation  could  present — the  people  of  the  United 
States  are  the  first  personages  introduced. 

To  form  a  more  perfect  union,  to  establish  justice,  etc.,  those 
people,  among  whom  were  the  people  of  Georgia,  ordained  and 
established  the  constitution. 

By  that  constitution,  legislative,  executive  and  judicial  powers 
are  vested.  Could  those  people,  among  whom  were  the  people 
of  Georgia,  bind  the  states  by  the  power  so  vested?  The  states 
were  the  work  of  the  people;  the  people  could  alter  their  former 
work;  any  or  all  of  the  former  state  powers  they  could  extinguish 
or  transfer.  The  people  of  Georgia  could  vest  jurisdiction  or  ju- 
dicial power  over  the  state.  Has  the  constitution  done  po?  Did 
those  people  mean  to  exercise  this  power?  The  legislative  power, 
under  the  articles  of  confederation,  acted  upon  the  states  but  not 
upon  the  individual  citizen.  It  is  shown  from  the  language  of  the 
constitution  that  the  legislative  power  of  the  national  government 
was  intended  to  operate  both  upon  the  individual  citizen  and  upon 
the  several  states;  that  it  was  the  intention  to  bind  the  several 
states  by  the  executive  power — certainly  the  legislative  power 
should  be  enforced  by  the  executive  and  the  judicial. 

And,  finally,  the  language  of  the  constitution  itself  is  sufficiently 
direct  and  explicit. 

I  shall  not  attempt  to  give  a  sketch  of  the  argument  of  Chief 
Justice  Jay.  Without  any  particular  display  of  learning  he  argues 
from  the  condition  of  the  states  before  the  adoption  of  the  consti- 
tution, from  the  purpose  and  object  of  that  instrument,  as  well  as 
from  its  language,  that  the  jurisdiction  must  be  held  to  exist. 

In  answer  to  the  question  that  suability  i.s  not  compatible  with 
state  sovereignty,  he  seems  to  endeavor  to  convince  that  the  dig- 
nity of  the  state  will  not  suffer.  The  suit  is  not  by  a  subject,  for 
there  are  none;  as  to  civil  rights,  one  citizen  is  not  inferior  to  an- 
other; one  may  sue  any  number;  one  may  sue  forty  thousand,  for 
in  a  suit  against  the  corporation  of  Philadelphia,  all  the  members 
of  it  are  actually  sued.     Why  not,  in  the  same  manner,  the  fifty 
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odd  thousand  in  the  State  of  Delaware?  One  state  may  sue  an- 
other—  that  is,  all  the  people  of  one  state  may  sue  all  the  people 
of  another  state.  It  is  plain,  then,  that  a  state  may  he  sued,  and 
hence  it  plainly  follows  that  suability  and  state  sovereignty  are  not 
incompatible.  But  why  should  it  be  more  imcompatible  that  all 
the  people  of  a  state  should  be  sued  by  one  citizen  than  by  one 
hundred  thousand,  the  process  being  the  same,  the  consequence  of 
the  judgment  the  same. 

But  Chief  Justice  Jay  closes  his  opinion  by  stating  that  he  is  not 
prepared  to  say  that  an  individual  may  sue  a  state  on  bills  of  credit, 
issued  before  the  constitution  was  established,  and  which  were 
issued  and  received  on  the  faith  of  the  state  when  no  idea  of  judi- 
cial interposition  was  contemplated. 

In  consequence  of  this  case,  Georgia  passed  an  act  against  the 
service  of  such  process  in  the  state,  making  the  penalty  death. 
And  the  next  day  after  the  opinions  were  announced  a  member  of 
congress  from  Massachusetts  proposed  the  eleventh  amendment, 
which  was  speedily  adopted. 

m'cULLOCH  vs.  MARYLAND. 

In  this  case  the  question  was  presented  to  the  court  of  the  right  of 
the  states  to  charter  a  bank. 

It  was  contended  and  argued  with  great  earnestness  that  the 
power  to  create  a  corporation  being  a  sovereign  power,  and  not  be- 
ing delegated  to  the  United  States,  was  not  within  the  power  of 
the  United  States  government.  The  greater  part  of  a  pretty  long 
opinion  of  Chief  Justice  Marshall  is  devoted  to  showing  that  such 
power  did  exist;  that  the  creation  of  a  corporation  was  a  mere 
means  to  an  end,  and  that  the  power  to  create  might  properly  be 
exercised  under  the  constitution  as  a  means  of  carrying  out  other 
powers. 

The  next  question  in  the  case  was  as  to  the  right  of  a  state  to  tax 
a  branch  of  the  United  States  bank  established  within  its  borders. 

It  was,  of  course,  recognized  as  a  general  principle  that  a  state 
could  tax  any  property  within  its  limits.  There  being  no  express 
prohibition  against  the  taxation  of  such  an  institution  as  this,  it 
was  contended  that  the  state  might  impose  a  tax. 

In  the  argument  of  this  question,  Marshall,  C.  J.,  said  that  both 
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in  maintaining  the  affirmative  and  the  negative  a  splendor  of  elo- 
quence and  strength  of  argument,  seldom  if  ever  surpassed,  had 
been  displayed. 

The  only  opinion  is  by  Marshall.  There  are  no  authorities  to  be 
oited.  *'But  there  is  one  principle,"  he  says,  '<  which  so  entirely 
pervades  the  constitution,  is  so  intermixed  with  the  materials  which 
compose  it,  so  interwoven  with  its  web,  so  blended  with  its  texture 
as  to  be  incapable  of  being  separated  from  it  without  rending  it 
into  shreds.  This  great  principle  is  that  the  constitution  and  the 
laws  made  in  pursuance  thereot  are  supreme." 

Starting  with  this  one  principle,  and  with  the  propositions,  first, 
that  the  power  to  create  implies  the  power  to  preserve;  second,  that 
a  power  to  destroy,  if  wielded  by  a  different  hand,  is  hostile  to  and 
incompatible  with  these  powers  to  create  and  preserve;  third,  that 
where  this  repugnancy  exists  that  authority  which  is  supreme  must 
controly  not  yield  to  th&t  over  which  it  is  supreme,  he  constructs 
an  argument  so  solid  and  conclusive  that  it  must  have  convinced  all. 

STURGIS   vs.   CROWNINSHIKLD,    1819  —  OGDEN  VS.  SAUNDERS,    1827. 

These  two  principal  causes,  involving  the  validity  of  state  in- 
solvent laws,  are  perhaps  as  interesting  reading  for  the  lawyer,  ex- 
cept for  practical  purposes,  as  most  of  the  modern  cases.  The 
arguments  and  opinions  are  too  elaborate  for  consideration  in  this 
paper. 

In  the  first  cause  the  state  insolvent  law  had  been  passed  after 
the  contract  had  been  made.  It  was  claimed  that  the  statute  was 
invalid  upon  two  grounds;  first,  because  it  impaired  the  obligation 
of  the  contract;  second,  that  the  constitution  having  conferred  upon 
congress  the  power  to  establish  uniform  laws  on  the  subject  of 
bankruptcy  throughout  the  United  States,  such  power  was  exclusive 
of  the  right  of  the  state  to  legislate  upon  the  subject. 

In  answer  to  this  last  objection  it  was  argued,  among  other 
things,  that  there  was  a  distinction  between  bankruptcy  laws  and 
insolvent  laws.  The  court,  while  recognizing  that  such  distinction 
existed,  holds  that  the  line  of  partition  between  them  is  not  so  dis- 
tinctly marked  as  to  enable  any  person  to  say,  with  positive  precis- 
ion, what  belongs  exclusively  to  the  one  and  not  to  the  other,  and 
for  the  purposes  of  the  case  treats  them  substantially  as  one. 
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It  was  also  argaed  that  because  the  power  of  the  states  was  not 
expressly  prohibited,  therefore  it  mast  be  held  to  exist  in  the  states. 
Bat  this  position  was  denied  by  the  ooart,  and  the  following  prin- 
ciple was  annoanced  by  the  coart:  <<  Whenever  the  terms  in  which 
a  power  is  granted  to  congress,  or  the  nature  of  the  power  required 
that  it  should  be  exercised  exclusively,  the  subject  is  as  completely 
taken  from  the  state  legislatures  as  if  they  had  been  expressly  for- 
bidden to  act."  (  This  principle  certainly  left  a  wide  field  for  con- 
struction and  differences  of  opinion.) 

But  it  was  to  be  noticed  that  the  power  given  to  congress  was 
not  merely  to  pass  laws,  the  operation  of  which  shall  be  uniform, 
but  to  establish  uniform  laws  on  the  subject  throughout  the  United 
States.  The  establishment  of  such  uniformity  would  be  incom- 
patible with  state  legislation  on  that  part  of  the  subject  to  which 
the  act  of  congress  may  extend.  The  argument  in  effect  seems  to 
be  that  this  is  a  new  independent  power,  fdr  no  state,  nor  any  num- 
ber of  states,  as  such,  could  establish  uniform  laws  on  the  subject 
throughout  the  United  States.  Therefore,  the  states  were  left  as 
free  as  ever  to  pass  bankrupt  or  insolvent  laws,  operating  within 
their  borders,  providing  they  should  not  conflict  with  any  law  of 
congress. 

However,  when  a  law,  passed  subsequently  to  the  contract,  un- 
dertook to  discharge  the  debtor,  without  payment,  it  undertook  to 
impair  the  obligation  of  the  contract  and  was  a  nullity. 

But  as  the  law  existing  at  the  time  of  the  contract  authorized  the 
creditor  to  coerce  payment  by  imprisonment  of  the  debtor,  did  not 
the  subsequent  law  authorizing  his  discharge  without  payment  also 
violate  the  obligation  of  the  contract?  The  court  held  that  the 
right  to  coerce  payment  by  imprisonment  was  merely  a  remedy  and 
that  the  remedy  might  be  changed.  Perhaps  in  favor  of  the  liberty 
of  the  citizens  this  principle  of  the  right  of  the  state  to  change  the 
remedy  was  carried  further  than  it  would  have  been  otherwise. 
Certainly  it  seems  from  recent  decisions  of  the  same  court  that 
this  right  of  changing  the  remedy  is  more  limited  than  it  had  been 
often  supposed.  It  seems  that  none  of  the  ordinary  remedies  now 
existing  so  vitally  affecting  the  power  of  the  creditor  to  enforce 
payment  could  be  taken  away. 

In  Ogden  va,  Saunders,  Mr.  Webster  argues  that  the  power  of 
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congress  to  pass  bankrupt  laws  is  eicclusive,  and  asks  the  court  to 
reconsider  the  case  of  Sturgia  V8.  Orowninshield  on  this  point. 

He  argaes  that  the  question  is  not  so  important  in  its  bearing  on 
private  right  as  in  its  character  of  a  public  political  question. 
<<The  constitution  intended  to  accomplish  a  great  political  object. 
Its  design  was  not  so  much  to  prevent  injustice  in  one  case  or  in  a 
succession  of  single  cases  as  it  was  to  make  general  salutary  pro- 
■  visions  which  in  their  operation  would  give  security  to  all  con- 
tracts, stability  to  credit,  uniformity  among  all  the  states  in  those 
things  which  materially  concerned  the  foreign  commerce  of  the 
country  and  their  own  credit,  trade  and  intercourse  among  them- 
selves. The  question  is  whether  the  constitution  has  not  for  gen- 
eral political  purposes  ordained  that  bankrupt  laws  should  be  es- 
tablished only  by  national  authority." 

But  upon  this  question  it  seems  only  one  member  of  the  court, 
Mr.  Justice  Washington,  entertained  the  opinion  that  the  power 
given  to  congress  was  exclusive,  and  he  considered  that  question 
settled  the  other  way  by  Sturgis  vs.  Orowninshield. 

In  this  case  it  is  held  that  the  state  insolvent  laws,  passed  prior 
to  the  contract,  is  not  invalid  as  impairing  the  obligation  of  a 
contract. 

On  this  point  the  court  was  divided.  Chief  Justice  Marshall, 
Story  and  Duvall  dissenting. 

It  is  also  held  that  the  certificate  of  discharge  could  not  be 
pleaded  in  an  action  brought  by  a  citizen  of  another  state  in  the 
United  ^States  court,  or  of  another  state  than  where  the  discharge 
was  obtained,  and  on  this  point  three  justices  dissented,  Washing- 
ton, Thompson  and  Trimble. 

One  justice  (Johnston),  making  the  majority  in  favor  of  both 
propositions,  ruled. 

The  argument  in  this  case  both  by  the  counsel  and  by  the  differ- 
ent members  of  the  court  were  very  exhaustive. 

I  only  notice  a  few  of  the  points.  It  was  urged  that  the  laws 
of  the  place  of  the  contract  entered  into  and  became  a  part  of  the 
contract  the  same  as  written  therein.  One  answer  to  this  was 
that  if  so,  then  the  provision  of  the  constitution  prohibiting  the 
law,  if  it  did  so  prohibit  it,  also  entered  into  and  became  a  part  of 
the  contract.     But  it  was  contended  that  the  law  did  not  become 
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a  part  of  the  contract.  If  the  provision  of  the  statute,  to  the 
effect  that  upon  the  surrender  of  all  his  property  the  debtor  should 
be  discharged  from  his  obligation  had  been  written  into  the  con- 
tract, such  opinion  woald  have  been  valid  and  binding  at  all  times 
and  in  all  places,  regardless  of  the  continued  existence  or  repeal 
of  the  statute.  And  this  was  evidently  not  so  as  the  matter  stood. 
There  was  much  question  as  to  what  law  fixed  the  obligation  of 
the  contract. 

Webster  claimed  that  it  was  fixed  by  what  he  termed  <<  universal 
law.''  But  the  answer  to  this  was  that  if  so  the  states  would 
have  but  little,  if  any  power  to  legislate  upon  the  subject  of  con- 
tracts generally,  t.  e, ,  to  enact  a  statute  of  frauds,  to  fix  the  age 
of  capacity  to  contract,  etc. 

I  think  the  most  closely  reasoned  opinion  in  favor  of  sustaining 
the  statute  is  that  of  Mr.  Justice  Trimble.  The  contract,  he  says, 
is  the  sole  act  of  the  parties  and  depends  wholly  on  their  will. 
The  obligation  mentioned  in  the  constitution  is  something  not 
wholly  depending  on  the  will  of  the  party.  It  is  something  which 
attaches  to  and  lays  hold  of  the  contract,  and  which  by  some 
superior  external  power  regulates  and  controls  the  conduct  of  the 
parties  in  relation  to  the  contract.  And  this  is  not  the  universal 
or  general  law,  but  the  law  of  the  place.  Under  the  law  of  nature 
men  have  the  right  of  contracting  engagements  and  the  right  to 
enforce  performance.  This  is  a  natural  right  which  is  surrendered 
when  men  organize  a  civil  government  and  submit  to  its  control. 
The  natural  obligation  ceases  and  the  civil  obligation  attaches, 
and  this  civil  obligation  is  such,  and  such  only,  as  the  law  of  the 
place  annexes  to  the  contract.  Whatever  that  is,  is  protected  by 
the  constitution.  But  the  constitution  leaves  to  the  states  the 
right  to  fix  that.  It  is  not  the  supreme  law  upon  the  subject,  be- 
cause it  has  not  spoken  upon  the  subject  as  to  what  shall  or  shall 
not  be  the  obligation  of  a  contract. 

It  will  be  remembered  that  Trimble  dissented  upon  the  secon4 
point  ruled.  His  position  was  that  the  obligation  as  fixed  by  the 
law  when  the  contract  was  made  was  that  the  debtor  must  perform 
the  contract  unless  discharged  under  that  law,  but  when  so  dis- 
charged the  contract  was  not  thereafter  obligatory. 

Mr.  Justice  Trimble  was  only  on  the  bench  for  about  two  years. 
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I  think  no  one  can  read  his  opinion  in  thia  case  without  a  regret 
that  death  prevented  his  farther  services  on  the  bench. 

It  was  seldom  that  Marshall  permitted  the  coart  to  get  away 
from  him  on  these  great  constitational  questions.  A  careful  study 
of  his  dissenting  opinion  in  this  case  will  possibly  convince  many 
that  he  had  the  best  of  the  argument  here. 

If  either  his  opinion  had  prevailed,  or  that  of  Mr.  Justice 
Trimble,  we  would  not  have  the  present  condition,  which  enables 
a  debtor  to  cancel  his  obligation  as  against  a  creditor  in  his  own 
state,  in  a  manner  which  is  not  available  to  him  against  one  across 
the  state  line. 
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IRRIGATION  AND  WATER  RIGHTS  IN  THE  STATE  OF 
WASHINGTON. 


BT  AUBTDI  XIBB,  OF  BLLBIIBBUBO. 


There  are  two  doctrines  of  water  rights  in  the  United  States,  one, 
that  of  the  common  law  of  England,  known  as  riparian  rights,  the 
other,  that  of  appropriation,  commonly  termed  the  Pacific  coast 
doctrine.  Neither  system  owes  its  existence  to  positive  law,  both 
originated  in  custom  and  osage. 

Under  the  doctrine  of  riparian  rights,  every  owner  of  the  land 
over  or  adjacent  to  which  a  natural  water  coarse  passes,  is  ent^ed 
to  have  the  water  of  such  stream  <<flow  as  it  is  wont  by  nature,  af- 
fected only  in  quantity  and  quality  by  the  consequences  of  a 
reasonable  use  thereof  by  other  like  proprietors."  This  right  is 
inseparably  annexed  to  the  soil  of  the  riparian  owner  and  passes 
with  it,  not  as  a  mere  easement  or  appurtenance,  but  as  part  and 
parcel  of  it.  Use  does  not  create  the  right  and  disuse  cannot  de- 
stroy or  suspend  it  This  doctrine  had  its  origin  in  the  .Island  of 
Great  Britain,  under,  conditions  of  climate  peculiar  to  its  position 
in  the  path  of  the  gulf  stream,  in  an  atmosphere  laden  with  moisture 
which  is  precipitated  with  lavish  profusion  upon  that  favored  spot 
Under  that  law  the  riparian  owner  may  use  the  water  in  its  course, 
but  is  required  to  return  the  same  to  its  natural  channel,  without 
dimunition  in  quantity  or  deterioration  in  quality,  so  that  there 
shall  be  no  interference  with  a  like  use  thereof  by  those  proprietors 
below  him.  Under  it  two  classes  of  uses  of  water  are  recognized, 
termed  respectively,  natural  or  ordinary  and  artificial  or  extraordi- 
nary. The  natural  uses  are  defined  to  be  such  as  are  absolutely 
necessary  to  be  supplied  for  the  purposes  of  existence:  to  quench 
the  thirst,  for  household  purposes  and  for  watering  cattle  and  other 
domestic  animals.  All  other  uses  are  deemed  artificial.  For  the 
purpose  of  supplying  these  natural  wants  a  riparian  proprietor  may 
use  and  consume  the  entire  water  of  the  stream,  if  it  be  requisite 


Digitized  by 


Google 


AUSTIN  MIRES,  .  141 

for  the  purpose,  as  saoh  would  not  be  deemed  an  unreasonable  use 
of  the  same.  But  to  supply  the  artificial  uses,  the  party  is  required 
to  so  employ  the  water  that  its  flow  shall  not  be  hindered  to  the 
injury  of  those  below  him.  He  is  not  permitted  to  drain  his  land 
so  as  to  increase  the  flood  to  the  injury  of  those  below,  or  dam  the 
water  back  upon  the  lands  above  him.  Under  this  doctrine  the 
water  of  a  natural  water  course  can  never  be  diverted  absolutely 
away,  but  at  all  events,  after  a  reasonable  use  by  a  riparian  propri- 
etor, must  be  returned  to  its  natural  channel;  for  the  law  gives  the 
proprietor  no  property  in  the  water  itself,  but  simply  a  right  to  use 
it  as  it  passes  along,  and  never  tolerates  any  claim  of  right  what- 
ever by  any  save  the  proprietors  on  its  banks. 

The  doctrine  of  appropriation  is  a  part  of  the  civil  law.  It  is, 
however,  commonly  understood  to  be  a  new  doctrine.  This  idea 
is  based  on  the  fact  that  its  principles  were  first  invoked  in  this 
country,  in  the  mining  districts  of  California,  where  all  the  land 
and  wBier  belonged  to  the  public  domain.  There  could  be  no  ac- 
quisition to  land  or  water  for  mining  purposes  other  than  that  of 
occupancy  and  use.  Under  these  conditions  custom  conceded  to 
the  first  occupant  of  a  portion  of  the  public  land  for  mining  pur- 
poses a  right  to  hold  and  work  the  same  as  against  all  others  save 
the  government  itself.  This  right  constituted  the  source  of  title 
and  was  recognized  and  sanctioned  by  courts  and  legislatures.  The 
general  government  as  proprietor  of  the  public  domain  was  pre- 
sumed to  have  assented  to  such  occupancy  and  use  of  its  lands.  As 
the  land  was  valueless  for  the  purposes  of  the  miner  without  the 
use  of  water,  and  as  the  water  could  only  be  utilized  by  diverting 
it,  oftimes  many  miles  away  from  its  natural  channel,  the  same  rule 
of  occupancy  and  use  was  naturally  applied  to  the  establishment  of 
title  to  water.  From  the  use  of  water  for  mining  purposes  to  that 
of  irrigation  was  a  natural  sequence.  The  employment  of  it  for 
the  purposes  of  gardening  and  eventually  for  general  farming  was 
found  almost  if  not  equally  as  profitable  as  that  of  mining,  and 
custom  early  placed  the  one  use  on  an  equal  footing  with  the  other. 
The  common  law  system  of  riparian  rights  never  suggested  itself 
to  these  pioneers  of  a  new  civilization  as  being  applicable  to  their 
condition  and  adequate  to  secure  and  protect  their  novel  rights; 
but  the  doctrine  of  prior  appropriation  on  account  of  its  natural 
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adaptation,  soon  extended  itself  to  all  sections  where  condittoiis  of 
land  and  climate  rendered  irrigation  necessary  to  successful  tillage 
of  the  soil.  So  that  for  the  reason  that  the  application  of  the 
principles  of  this  system  is  new  to  the  modem  civilization  of  this 
country,  the  system  itself  is  termed  new.  It  is,  in  truth,  however, 
older  than  the  common  law.  In  the  language  of  Judge  Barnes,  of 
the  supreme  court  of  Arizona,  in  the  case  of  Clcugh  vs.  Wing: 
<<The  right  to  appropriate  and  use  water  for  irrigation  has  been 
recognized  longer  than  history,  and  since  earlier  than  tradition, 
evidences  of  it  are  to  be  found  all  over  Arizona  and  New  Mexico 
in  the  ancient  canals  of  a  prehistoric  people,  who  once  composed  a 
dense  and  highly  civilized  population.  The  canals  are  now  plainly 
marked,  and  some  modern  canals  follow  the  track  and  use  the 
works  of  this  forgotten  people.  The  native  tribes,  the  Pimas  and 
the  Papagoes  and  other  Pueblo  Indians,  now,  as  they  for  genera- 
tions have  done,  appropriate  and  use  the  waters  of  these  streams  in 
husbandry  and  sacredly  recognize  the  rights  acquired  by  loQg  use, 
and  no  right  of  a  riparian  owner  is  ever  thought  of.  The  only 
right  in  water  is  found  in  the  right  to  conduct  the  same  through 
their  canals  to  their  fields,  there  to  use  the  same  in  irrigation.  The 
same  was  found  to  prevail  in  Mexico  among  the  Aztecs,  the  Tol- 
tecs,  the  Vaquis  and  other  tribes  at  the  time  of  the  conquest,  and 
remained  undisturbed  in  the  jurisprudence  of  that  country  until 
now.  It  existed  also  in  Peru,  though  there  the  appropriation  was 
made  by  the  state,  which  constructed  and  maintained  the  canals  so 
as  to  provide  water  for  the  use  of  the  tillers  of  the  soil.  The 
Spanish  conquerors  brought  the  same  ideas  with  them  from  Spain 
where  they  prevailed  then  as  now.  The  Lombard  kings,  following 
the  Roman  practice,  encouraged  and  extended  irrigation  in  Italy; 
from  Lombardy  the  art  extended  to  France,  while  the  Moors  en- 
couraged it  in  Spain.  In  Egypt,  Persia,  India  and  China  this  form 
of  husbandry  has  been  practiced  from  time  immemorial  and  still 
continues.  Under  the  civil  law  water  was  publico  juris^  and  by 
that  law  the  first  person  who  chooses  to  appropriate  a  natural 
stream  for  a  useful  purpose  has  title  against  the  owner  of  the  land 
below,  and  may  deprive  him  of  the  natural  fiow  of  the  water." 

The  doctrine  of  appropriation  recognizes  rights  in  water  based 
entirely  upon  appropriation  and  use.     It  establishes  an  interest  ap- 
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proaching  the  dignity  of  property  in  the  water  itself,  rather  than  a 
mere  usufruct  in  its  flow.  It  makes  no  distinction  where  the  water 
is  to  be  used,  whether  upon  riparian  lands  or  those  situate  entirely 
away  from  it.  It  sanctions  an  absolute  diversion  of  the  water  for 
beneficial  uses  and  requires  no  return  of  the  same  to  its  natural  chan- 
nel. The  basis  of  right  under  this  system  being  appropriation, 
such  rights  are  adjudicated  and  determined  according  to  date  of 
appropriation,  the  maxim  being,  first  in  time  first  in  right.  And 
he  who  first  diverts  and  uses  the  water  of  a  natural  stream  may 
continue  to  so  do  regardless  of  those  who  may  acquire  title  to  the 
land  over  which  the  same  may  pass,  whether  above  or  below  his 
point  of  diversion.  A  party  may  thus  divert  all  or  only  a  portion 
of  the  water  of  a  natural  stream,  and  thereby  acquires  a  right  to  its 
permanent  use  and  enjoyment.  When  only  a  portion  of  such  water 
is  appropriated,  a  subsequent  appropriation  may  be  made  by  a  sec- 
ond party  of  the  surplus,  and  a  second,  third,  etc. ,  each  appropria- 
tor  being  protected  in  his  specific  appropriation,  respectively, 
against  all  others,  prior  as  well  as  subsequent.  A  party  may 
change  the  place  of  his  diversion  and  he  may  change  the  use  to 
which  the  water  is  applied,  but  neither  to  the  damage  of  or  inter- 
ference with  the  intervening  rights  of  others.  The  appropriation 
of  the  waters  of  a  natural  water  course  carries  with  it  the  waters  of 
all  its  branches  and  its' source,  so  that  no  subsequent  appropriator 
may  divert  the.  water  from  any  branch  or  feeder,  or  from  any  lake 
or  spring  forming  the  source  of  water  supply  for  such  stream  to 
the  diminution  of  the  amount  of  water  so  appropriated. 

But  the  appropriation  must  be  for  useful  or  beneficial  purposes; 
one  is  not  permitted  to  divert  the. waters  of  a  stream  and  let  them 
run  to  waste,  or  for  the  purposes  of  future  speculation.  It  is  not 
requisite,  however,  that  the  appropriator  own  the  object  to  which 
the  water  is  to  be  applied;  hence,  water  may  be  appropriated  by 
an  individual  or  company  for  the  purpose  of  supplying  the  same  to 
cities,  factories,  miners  or  farmers.  What  constitutes  an  appro- 
priation is  largely  a  question  of  fact — it  has  been  defined  to  be 
<Hhe  intent  to  take,  accompanied  by  some  open  physical  demon- 
stration of  the  intent,  and  for  some  valuable  use. ' '  After  such  intent 
has  been  duly  manifested  by  commencing  the  work  of  diversion, 
while  the  enjoyment  does  not  commence  until  completion,  yet  as 
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against  others  the  right  dates  by  relation  from  the  commenoement 
of  the  work  of  appropriation,  the  posting  of  notice  where  such  is 
required,  for  the  law  allows  a  reasonable  time  for  completing  the 
appropriation.  The  work  mnst  be  carried  forward  with  due  dili- 
gence, and  whether  or  not  such  diligence  has  been  exercised,  is 
always  a  question  of  fact;  the  nature  of  the  climate,  soil,  difficulty 
of  obtaining  labor,  tools,  materials,  size  and  extent  of  the  work  all 
being  proper  subjects  of  consideration. 

If,  however,  the  work  is  not  prosecuted  diligently,  the  right  to 
use  the  water  dates  from  the  time  the  appropriation  is  perfected, 
and  is  subject  to  any  appropriation  that  may  have  intervened  be- 
tween the  commencement  and  completion  of  such  appropriation. 
And  if  water  is  diverted  with  due  diligence  for  the  purpose  of  irri- 
gation, the  rights  of  the  appropriator  are  not  limited  to  the  amount 
used  during  the  first  or  second  years  of  the  appropriation,  but  the 
object  the  party  had  in  view  at  the  time  his  appropriation  began, 
or  the  water  first  diverted,  is  to  be  considered  with  the  appropria- 
tion actually  made.     (Barnes  va,  JSctbron,  10  Nevada,  217.) 

From  the  foregoing  recitation  of  the  general  features  of  these 
two  systems,  it  is  apparent  that  the  conditions  of  climate  and  soil 
that  gave  birth  to  the  one  precludes  the  existence  of  the  other. 
The  primary  object  under  the  common  law  doctrine  was,  how  best 
to  drain  water  oft  the  land  and  get  rid  of  it,  <*  while  under  that  of 
appropriation  the  problem  to  be  solved  is  how  best  to  convey  water 
upon  the  land  in  aid  of  the  husbandman." 

By.  force  of  its  adaptability  the  doctrine  of  appropriation  has 
been  recognized  by  courts  and  legislatures  in  all  states  and  terri- 
tories where  the  arid  conditions  of  climate  and  soil  render  artificial 
irrigation  a  necessity.  In  such  districts,  under  the  common  law 
rule,  agriculture  could  scarcely  be  carried  on  at  all,  for  the  appro- 
priation of  water  for  the  purpose  of  irrigation  is  <<  entirely  and 
unavoidably  in  conflict  with  the  doctrine  of  riparian  proprietor- 
ship." 

True,  it  is  contended  by  its  advocates  that  in  dry  and  arid  coun- 
tries conditions  might  exist  that  would  place  the  use  of  water  for 
irrigation  among  the  natural  or  ordinary  uses,  that  is,  where  arti- 
ficial irrigation  is  indispensable  for  the  cultivation  of  the  soil,  and 
that  under  such  conditions  the  common  law  doctrine  would  sane- 
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tion  the  ase  of  water  by  a  riparian  owner  for  irrigation,  even  to 
the  exclusion  of  others  below  him  if  such  use  was  not  unreason- 
able, that  is,  if  the  stream  should  not  carry  more  than  enough 
water  necessary  to  irrigate  his.  land.  But  they  are  met  with  the 
proposition  that  none  but  riparian  proprietors  could  under  any  con- 
ditions use  the  water  *for  irrigation,  and  vast  tracts  of  the  most 
valuable  lands  must  forever  remain  unreclaimed  and  useless. 
Modify  the  doctrine  still  further  by  permitting  the  diversion  of 
the  water  from  the  natural  stream  on  to  non-riparian  lands  and  the 
system  itself  is  utterly  destroyed.  But  even  under  the  common 
law  doctrine  the  rights  of  riparian  owners  cannot  under  all  cir- 
cumstances be  enjoyed,  but  a  resort  to  the  doctrine  of  prior  appro- 
priation is  necessary.  A  common  illustration  is  found  in  the  case 
of  a  riparian  owner  who  first  erects  a  dam  for  purposes  of  operat- 
ing a  mill  upon  his  own  land,  although  it  may  set  the  water  back 
to  such  a  distance  and  height  as  to  prevent  a  proprietor  above  from 
having  a  sufficient  fall  to  carry  a  mill  upon  his  own  land,  such  per- 
son is  permitted  to  maintain  his  dam,  and  the  right  to  maintain 
such  dam  rests  entirely  on  the  ground  of  prior  occupancy.  To 
illustrate  further:  A  settles  upon  a  portion  of  the  public  domain 
across  which  a  natural  water  course  passes,  and  eventually  obtains 
patent  thereto  from  the  government  under  the  homestead  law.  B 
settles  above  him  on  the  same  steam,  and  likewise  becomes  vested 
with  title  to  hfs  land.  Both  become  riparian  owners  invested  with 
all  the  rights  in  the  water  known  to  that  system.  A  diverts  the 
water  from  the  stream  and  applies  it  to  the  irrigation  of  his  land, 
in  a  short  time  building  up  valuable  orchards  and  meadows.  Now 
B  conceives  a  desire  to  employ  his  land  in  like  manner,  but  there 
proves  to  be  only  enough  water  to  supply  the  lands  of  A.  The 
right  to  use  the  water,  it  must  be  borne  in  mind,  is  not  created  by 
use  nor  destroyed  or  suspended  by  non-user.  Now,  will  any  ripa- 
rian advocate  contend  that  B,  in  such  case,  on  account  of  his  posi- 
tion on  the  stream  above  A,  may  make  use  of  the  water  as  it  passes 
over  his  land  to  the  destruction  of  A's  property?  A's  right  to  use 
the  water  will  be  recognized  and  protected,  and  on  the  sole  ground 
of  prior  appropriation. 

Congress,  in  the  year  1866,  in  simple  recognition  and  confirma- 
tion of  the  rights  established  by  custom  under  the  doctrine  of  ap- 
—10 
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propriation,  passed  an  act  providlDg  among  other  things,  that  when- 
ever, by  priority  of  possession,  rights  to  the  use  of  water  for'mining, 
agricaltural,  mannfaoturing  or  other  purposes  have  vested  and  ac- 
crued, and  the  same  are  recognized  and  acknowledged  by  the 
local  customs,  laws  and  decisions  of  courts,  the  possessors  and  own- 
ers of  such  vested  rights  shall  be  maintaiiied  and  protected  in  the 
same,  and  the  right-of-way  for  the  construction  of  ditches  and 
canals  for  the  purposes  aforesaid  is  hereby  acknowledged  and  con- 
firmed, etc.,  and  in  1870,  by  way  of  amendment,  provided  further, 
<<that  all  patents  granted  or  pre-emptions  or  homesteads  allowed 
shall  be  subject  to  aily  vested  and  accrued  water  rights  to  ditches,'* 
etc.  And  the  Territory  of  Washington,  in  the  year  1873,  made 
similar  recognition  by  an  act  applicable  to  Yakima  county,  which 
then  embraced  Kittitas  county,  the  provisions  of  which  are  in  part 
as  follows:  <<That  any  person  or  persons,  corporation  or  company, 
who  may  have  or  hold  a  title  or  possessory  right  or  title  to  any 
agricultural  lands  within  the  limits  of  Yakima  county,  Washington 
Territory,  shall  be  entitled  to  the  use  and  enjoyment  of  the  waters 
of  the  streams  or  creeks  in  said  county  for  the  purposes  of  irriga- 
tion and  making  said  land  available  for  agricultural  purposes  to 
the  full  extent  of  the  soil  thereof,"  and  <<that  in  all  controversies 
respecting  the  right  to  water  under  the  provisions  of  this  act,  the 
same  shall  be  determined  by  the  date  of  the  appropriatian  as  re- 
spectively made  by  the  parties.''  And  beside  sanctioning  the  right 
of  the  non- riparian  land  owner  to  divert  the  waters  from  natural 
steams  upon  his  lands,  it  made  provision  for  right-of-way  for 
ditches  and  canals  for  such  purposes,  over  and  across  intervening 
lands,  riparian  and  non-riparian.     (See  Laws,  W.  T.,  1873,  p.  520.) 

And  it  may  be  noted  in  passing  that  the  first  and  the  only  cases 
that  have  ever  been  before  the  supreme  court  of  either  the  Terri- 
tory or  State  of  Washington,  involving  the  right  to  water  for  pur- 
poses of  irrigation,  came  from  Yakima  and  Kittitas  counties. 

While  all  the  decisions  of  the  supreme  courts  of  the  Territory 
and  State  of  Washington  have  been  unanimous  in  sustaining  the 
doctrine  of  appropriation  as  applicable  to  that  portion  of  our  state 
situate  east  of  the  Cascade  Mountains,  when  the  right  to  water  for 
any  beneficial  use  has  been  involved,  the  controversies  have  all 
rested  on  appropriations  made  prior  to  the  acquisition  of  title  from 


Digitized  by 


Google 


AUSTIN  MIRES,  147 

the  government,  but  in  all  these  cases  the  courts  have  intimated 
that  after  tille  to  riparian  lands  the  owners  thereof  might  invoke 
the  doctrine  of  riparian  rights.  If  the  law  of  1873  meant  any- 
thing farther  than  a  recognition  of  the  local  customs  that  had  al- 
ready established  the  right  of  prior  appropriation  where  title  still 
remained  in  the  government,  it  was  intended  to  abrogate  the  com- 
mon law.  By  its  terms  it  does  not  relate  alone  to  those  holding 
possessory  title  to  public  lands,  and  its  provisions  are  squarely  in 
derogation  of  the  common  law  rule  of  riparian  rights.  Of  course 
if  the  common  law  rule  of  riparian  rights  is  applicable  at  all  in  the 
central  portion  of  our  state,  any  riparian  lands  acquired  before  the 
law  of  1873  would  be  invested  with  all  the  rights  of  that  doctrine 
^  as  limited  and  modified  to  tit  existing  conditions,  and  no  legislation 
could  disturb  them  because  being  vested  rights  they  were  not  sub- 
ject to  such  legislation.  Without  any  legislative  act  adopting  the 
common  law,  that  system  follows  or  rather  accompanies  the  Anglo- 
Saxon  people  wherever  they  settle  in  communities  as  a  part  of  their 
civilization,  furnishing  the  rule  for  ganging  their  personal  and 
property  rights,  and  guiding  the  decision  of  courts  whenever  there 
has  been  no  positive  enactment  by  which  another  rule  is  provided. 
But  in  the  year  1863  the  legislature  of  the  Territory  of  Washing- 
ton passed  an  act  in  the  following  language:  <<The  common  law  of 
England,  so  far  as  it  is  not  repugnant  to  or  inconsistent  with  the 
constitution  and  laws  of  the  United  States  and  the  organic  act  and 
the  laws  of  Washington  Territory,  shall  be  the  rule  of  decision  in 
all  courts  of  this  territory."  And  the  legislature  of  the  State  of 
Washington  in  1891  likewise  provided:  <<That  the  common  law  of 
England,  so  far  as  it  is  not  inconsistent  with  the  constitution  and 
laws  of  the  United  States  or  of  the  State  of  Washington,  nor  in- 
compatible with  the  institutions  and  conditions  of  society  in  this 
state,  shall  be  the  rule  of  decision  in  all  the  courts  of  the  state." 
By  force  of  these  legislative  acts  it  is  claimed  the  common  law  rights 
of  riparian  owners  attach  from  the  date  of  acquisition  of  title  to 
such  lands  as  are  traversed  by  natural  water  courses,  and  from 
thenceforth  no  adverse  right  can  be  substantiated  on  appropriation. 
This  is  certainly  true  if  the  common  law  doctrine  of  riparian 
proprietors  is  applicable  at  all  in  sections  where  irrigation  is  a  nec- 
essity.    Under  like  legislative  enactments  in  some  states  the  su- 
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preme  coarts  thereof  have  held  that  the  dootrine  by  reason  of  its 
inapplicability  to  existing  conditions  of  land  and  cMmate  conld 
nnder  no  ciroamstanoes  be  invoked,  and  that  by  snch  enactments  it 
was  not  the  intention  of  the  legislature  to  adopt  that  part  of  the 
common  law,  bat  squarely  the  opposite  intention. 

See  JReno  Hfiiling,  SmeUing  and  Reduction  Works  vs.  /Steoen- 
son  St  al.,  21  Pacific,  827. 

The  law^s  passed  by  the  legislature  of  the  State  of  Washington 
since  the  adoption  of  our  constitution,  referred  to  later  on,  are 
equally  as  strong  in  derogation  to  the  common  law  doctrine  as  that 
of  the  territory  just  quoted. 

Conceding  that  after  government  parts  with  title  to  riparian 
lands  the  common  law  rights  of.  riparian  owners  attach,  at  what 
time  do  such  rights  become  vested  is  a  question  of  importance.  In 
the  case  of  Thorps  vs.  Tenam  Ditch  Co,j  and  also  JSllis  vs.  Pome- 
I'oy  Improvement  Co.^  the  supreme  court  of  the  Territory  of  Wash- 
ington held  that  no  rights  attached  to  riparian  owners,  as  such, 
until  the  government  had  made  primary  disposal  of  the  soil,  bnd 
that  such  took  place  at  the  time  of  final  proof  and  payment  by  the 
settler;  in  both  cases  the  court  rejected  the  claim  that  such  rights, 
after  patent,  related  back  to  the  date  of  filing  and  entry  on  the 
land.  With  all  due  respect  to  the  opinion  of  the  court  in  these 
cases  it  seems  difficult  to  understand  why,  if  the  common  law  rights 
of  riparian  owners  ever  accrue,  they  will  not  relate  back  to  the  first 
step  taken  towards  obtaining  title,  at  least  to  the  date  of  entry  and 
filing,  for  when  entry  is  made  under  the  land  laws  of  the  United 
States  especially  as  homesteader  or  pre-emptor  a  right  in  favor  of 
the  settler  attaches  to  the  land,  which  can  be  defeated  only  by  fail- 
ure on  part  of  the  settler  to  comply  with  the  law.  This  right,  as 
has  been  declared,  amounts  to  an  equitable  interest  in  the  land  sub- 
ject to  future  performance  by  the  settler  of  certain  conditions  in 
the  event  of  which  he  becomes  invested  with  full  and  complete 
ownership.  If  the  water  is  an  incident  to  the  land  immediately 
upon  obtaining  legal  title,  why  is  it  not  an  incident  thereto  when 
the  equitable  title  vests  in  the  land?  The  supreme  court  of  the 
United  States,  in  the  case  of  Sturr  vs.  Becky  held  that  after  patent 
the  right  of  riparian  owner  related  back  to  the  date  6i  filing.  (See 
10  Supreme  Court  Reporter,  348.) 
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Where  a  party  is  indaoed  to  settle  upon  a  portion  of  the  publio 
domain  by  reason  of  the  faot  that  a  natural  water  course  passes 
over  and  across  it  he  should  not,  after  settlement  and  possession  in^ 
good  faith,  either  before  or  after  patent,  be  deprived  of  the  water 
of  such  natural  stream  by  reason  of  its  subsequent  diversion;  but 
it  does  not  of  necessity  require  the  invocation  of  the  riparian  doc- 
trine to  protect  his  rights.  The  water  in  its  natural  course  may 
percolate  through  the  soil,  rendering  it  fertile  by  sub-irrigation,  so 
that  artificial  irrigation  is  unnecessary,  then  why  does  not  the  appro- 
priation and  occupation  of  such  land  carry  with  it  an  appropriation 
of  the  water  that  so  naturally  irrigates  it  ?  The  water  is  a  part  of 
the  estate  he  has  chosen  to  appropriate.  It  is  an  incident  to  the 
land  as  much  as  are  stones,  trees  or  natural  grasses.  The  theory 
upon  which  he  obtains  title  to  government  land  is  prior  appropria- 
tion, and  the  act  of  settlement  or  filing  on  the  same  is  an  appro- 
priation. And,  although  the  courts  have  always  defined  an 
appropriation  of  water  to  consist  in  diversion  and  use,  and  have 
determined  the  amount  of  the  appropriation  by  the  size  of  the 
conduits  through  which  it  is  conveyed,  or  the  number  of  acres 
cultivated  thereby,  there  has  never  been  advanced  any  sound  rea- 
son why  the  water  that  naturally  by  percolation  sub-irrigates  a 
body  of  land  is  not  in(^luded  in  an  appropriation  of  the  land  itself 
to  the  extent,  at  least,  of  the  amount  necessary  to  so  irrigate  the 
same,  without  any  artificial  diversion  of  the  water. 

But  the  supreme  court  of  the  State  of  Washington  in  the  case 
of  Higney  vs.  Light  and  Water  Co,y  9  Wash.  582,  recognized  the 
doctrine  of  riparian  rights  in  all  its  fullness  in  language  as  follows: 
''The  respondent  having  this  clear  legal  right  to  the  natural  flow 
of  the  waters  of  Clover  creek  over  his  lands,  cannot  be  unwillingly 
deprived  of  it  without  compensation  or  due  process  of  law,  even 
by  the  public  or  for  public  use,  without  disregarding  the  funda- 
mental law  of  this  state.  Even  if  his  damages  were  shown  to  be 
slight  or  merely  nominal  (which  is  not  shown),  the  right  still  ex- 
ists and  cannot  be  violated  with  impunity.  Actual  damage  is  not 
indispensable  as  the  foundation  of  an  action;  it  is  sufficient  to 
show  a  violation  of  a  right.  The  law  will  then  presume  some 
damage."  The  same  rule  was  announced  in  Crook  vs.  Jlewit,  4 
Wash.  749.     These  cases,  however,  came  from  that  portion  of  our 
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west  of  thft  Cascade  mountains,  where  the  climatic  con- 
ditions are  so  nearly  like  unto  those  of  the  land  wherein  the  ripa- 
j'ian  doctrine  was  born  that  it  could  not  but  prevail,  and  the  case 
was  tried  on  the  theory  that  it  did  prevail. 

And  the  supreme  court  of  the  state,  in  the  case  oi  H,  M,  Benton 
V8.  Philip  A.  Jbhncox  et  cU.,  decided  within  the  past  few  days  and 
which  has  not  yet  been  reported,  which  case  was  appealed  from 
Yakima  county,  announced  the  prevalence  of  the  doctrine  of  ripa- 
rian rights  in  all  cases  where  the  lands  traversed  by  natural  streams 
have  passed  into  the  hands  of  private  owners,  but  the  doctrine  is 
therein  modified,  perhaps,  to  the  extent  that  the  water  may  be  used 
by  riparian  owners  for  the  purposes  of  irrigation,  and  that  unless  a 
riparian  proprietor  is  deprived  of  some  use  of  the  water  by  reason 
of  a  diversion,  he  cannot  be  heard  to  complain.  However,  in  that 
case,  while  the  question  of  the  recognition  of  the  doctrine  of  ripa- 
rian rights  was  squarely  at  issue,  many  of  the  riparian  owners 
whose  rights  were  involved  therein  had  acquired  their  lands  prior 
to  the  diversions  complained  of,  and  also  prior  to  the  law  of  1873. 
Yet,  the  supreme  court  in  that  case  has  announced  that  the  common 
law  doctrine  of  riparian  rights  does  prevail  in  the  State  of  Washing- 
ton, and  governs  in  the  determination  of  water  rights  wherever  the 
government  has  disposed  of  its  lands,  and  that  neither  the  law  of 
18  7 3  nor  the  laws  of  the  State  of  Washington  passed  since  we  be- 
came 3  state  have  abrogated  the  common  law  doctrine. 

If  this  doctrine  is  to  stand  as  the  law  of  the  State  of  Washington 
without  modification,  the  few  people  who  have  settled  on  the  banks 
of  the  streams  and  non-navigable  rivers  of  Central  Washington  can 
forever  prevent  any  diversion  of  the  waters  of  the  same  on  to  non- 
riparian  lands,  and  the  vast  tracts  of  arid  land,  whose  situation 
seem  to  indicate  that  nature  intended  that  they  should  receive  their 
source  of  fertility  from  these  streams,  must  remain  unreclaimed 
forever. 

The  waters  of  the  Natchez,  the  Yakima,  Teanaway,  Wenatchee, 
Chewawa,  Entiat,  Methow  and  Okanogan,  with  all  their  branches, 
capable  of  supplying  sufficient  water  to  irrigate  millions  of  acres, 
must  flow  on  as  they  were  <<  wont"  by  nature,  idly  to  the  sea,  actu- 
ally supplying  but  a  few  paltry  farms,  while  this  '^phantom"  of 
riparian  rights  hovers  over  a  parched  and  barren  waste.     There  is 
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one  only  remedy,  one  only  way  in  which,  ander  these  conditions, 
water  may  be  appropriated,  and  that  is  by  condemnation.  If  oar 
constitution  is  permitted  to  stand  as  against  this  common  law 
theory,  it  would  seem  to  afford  a  remedy.  Article  XXI,  sec.  1, 
declares,  <<the  use  of  the  waters  of  the  state  for  irrigation,  mining 
and  manufacturing  purposes  shall  be  deemed  a  public  use." 

It  has  been  decided  that  such  declaration  by  legislative  act  could 
amount  to  nothing;  unless  the  use  is  in  fact  public  it  cannot  be 
made  so  by  legislative  act. 

Taylor  vs.  Porter,  4  Hill,  141. 

But  the  declaration  in  a  constitution  is  an  act  of  the  people  in 
their  sovereign  capacity  which  fixes  a  legal  status  that  commands 
recognition  from  all  departments  of  government.  And  under  our 
constitution  and  laws  the  right  to  condemn  either  land  or  water  is 
not  confined  to  communities  or  aggregation  of  people,  but  may  be 
exercised  by  the  individual;  the  constitutional  declarations  relates 
to  the  individual  use  of  water  as  well  as. that  of  the  community. 

EUingahome  va.  Taylor,  48  Pac.  1o1. 

Cooley's  Principles  of  Constitutional  Law,  335. 

The  fact  that  the  right  to  the  use  of  water  by  prior  appropria- 
tion is  based  on  local  custom  would  seem  to  make  it  necessary  in  a 
suit  to  establish  such  right,  to  plead  the  existence  of  such  custom 
and  prove  it  on  the  trial,  if  contested,  and  that  practice  has  been 
followed  to  some  extent  in  Central  Washington  where  such  suits 
have  arisen;  but  the  supreme  court  in  the  case  of  Isaacs  vs.  Barber, 
10  Wash.  124,  held  that  the  courts  must  take  judicial  notice  of 
such  custom. 

See  also  Clough  vs.  Wing,  17  Pac.  453. 

The  legislature  in  1889-90,  passed  a  law  entitled  <<An  act  pro- 
viding for  the  organization  and  government  of  irrigation  districts, 
and  the  sale  of  bonds  arising  therefrom,"  which  law  is  identical 
with  the  Wright  law  of  the  State  of  California.  It  is  intended  to 
invest  communities  with  power  to  raise  revenue  by  issuing  bonds 
for  the  purpose  of  constructing  canals,  reservoirs,  ditches  and  other 
necessary  works  for  irrigating  the  lands  of  such  district  and  to  ap- 
propriate waters  therefor,  arid  generally  control  and  superintend 
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the  8 applying  of*  snob  water.  Some  few  distriots  were  organized 
under  this  law,  but  none  bave  yet  fally  oonsummated  the  object  of 
tbeir  organization,  principally,  perhaps,  on  account  of  the  low  ebb 
of  business  and  the  stringency  of  money  that  has  prevailed  since 
the  passage  of  the  law  rendering  the  sale  of  bonds  almost  impossi- 
ble. But  another  fact  that  has  had  some  tendency  to  retard-the 
work  of  these  organizations  has.  been  the  unsettled  condition  of  the 
fate  of  the  Wright  law  referred  to.  Its  constitutionality  was  ques- 
tioned, but  uniformly  sustained  in  several  cases  in  the  courts  of 
California. 

See  Turhck  Irri,  Bist.  vs.  B.  W.  WiUiama,  76  Cal.  360. 
Centred  Irri,  Bist.  vs.  R.  E.  Be  Lappe^  79  Cal.  351. 
Henry  J.  Orall  vs,  Paso  Irri.  Bisty  87  Cal.  — . 
Birectors  of  Modesto  Irri,  Bist  vs.  Tregea,  88  Cal.  — . 

But  in  the  case  of  Bradly  vs.  FdUbrook  Irri.  Bist.  et  cd.y  in  the 
United  States  circuit  court  for  the  southern  district  of  California, 
the  constitutionality  of  the  law  was  again  questioned,  and  Judge 
Ross  of  that  court,  in  an  able  opinion  rendered  July  22,  189.5,  de- 
cided adversely  to  the  law.  This  decision  was  grounded  mainly 
on  the  proposition  that  the  purposes  for  which  the  diversion  were 
to  be  made  thereunder  and  assessments  levied  for  carrying  out  the 
objects  of  such  organization,  did  not  constitute  a  public  use,  and 
that  to  tax  property  within  the  district  for  the  purpose  of  raising 
revenue  to  meet  the  expenses  of  organization  of  the  district — for 
construction  of  works,  etc.,  was  taking  property  without  due  pro-- 
cess  of  law.     (68  Fed.  Rep.  948.) 

This  case  was  appealed  to  the  supreme  court  of  the  United  States, 
and  on  November  16,  1896,  that  court,  in  an  exhaustive  opinion  by 
Justice  Peckham,  concurred  in  by  all  the  other  justices  save  Mr. 
Chief  Justice  Fuller  and  Mr.  Justice  Field,  who  dissented,  the 
judgment  of  the  circuit  court  was  reversed  and  the  law  sustained. 

There  will  be  found  in  the  Session  Laws  of  1889-90,  commenc- 
ing at  page  706,  an  act  entitled  <<An  act  providing  for  the  use  of 
water  for  purposes  of  irrigation,  and  providing  for  the  condemnation 
of  the  right-of-way  for  ditches  to  carry  water  for  such  purpose." 
This  law  is  intended  to  provide  not  only  for  the  appropriation  of 
water  and  condemnation  of  right-of-way  for  ditches,  but  also  for 
the  condemnation  of  water  rights  wheVe  such  have  vested  by  reason 
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of  riparian  proprietorship,  when  the  water  is  not  used  for  irriga- 
tion,  and  to  provide  for  an  equitable  distribution  of  water  when 
there  occurs  a  shortage.  It  proyides  for  the  appointment  of  com- 
missioners in  the  counties  where  irrigation  is  carried  on,  to  super- 
intend the  diversion  and  use  of  water  for  irrigation  purposes,  and 
generally  directs  the  manner  of  diversion  and  use  of  water  and  the 
settlement  of  conflicting  rights  thereunder.  It  is  one  of  the  most 
important  acts  yet  passed  by  the  legislature  relative  to  irrigation. 
At  the  same  session,  the  unit  of  measure  for  water  for  irrigation, 
mining,  milling  and  mechanical  purposes  was  establiahed  at  one 
cubic  foot  of  water  per  second  of  time.  The  legislature  in  1891 
passed  an  act  entitled,  <<An  act  concerning  appropriation  of  water 
for  irrigation,  mining  and  manufacturing'  purposes,  for  supplying 
cities,  towns  and  villages  with  water,  and  for  the  use  of  water 
works.''  It  provides  for  posting  notice  of  intention  of  appropriat- 
ing water  and  filing  same  in  the  office  of  the  county  auditor,  mak- 
ing such  notice  the  initiative  step  in  the  appropriation,  and  the 
date  when  the  rights  of  the  appropriators  vest,  when  work  is  com- 
pleted. It  gives  six  months  time  after  posting  notice  to  commence 
work.  There  existed  no  necessity  for  any  such  law.  It  was  passed 
at  the  instigation  of  a  certain  corporation  to  enable  it  to  get  con- 
trol of  all  the  sources  of  water  supply  of  Central  Washington,  and 
immediately  upon  its  passage,  it  having  of  course  been  provided 
with  an  emergency  clause,  the  notices  provided  for  were  posted  on 
all  the  lakes  forming  the  sources  of  water  supply  for  the  larger 
streams  of  Central  Washington.  It  may  be  considered  by  some  a 
good  policy  to  permit  companies  to  get  control  of  large  water  sup- 
plies so  that  canals  may  be  constructed  and  a  speedy  reclamation 
and  settlement  of  vast  bodies  of  arid  land  attained,  thereby  adding 
much  to  the  present  taxable  wealth  of  the  state,  but  is  certainly  a 
short-sighted  statesmanship,  as  well  as  an  utter  lack  of  patriotism 
that  for  momentary  advantage  would  adopt  a  policy  that  in  the  end 
levies  a  deathless  tribute  upon  the  generations  to  come  after  us  in 
the  use  of  an  element  that  is  necessary  to  their  very  existence.  It 
is  a  question  of  the  most  serious  moment  whether  a  permanent 
right  in  water  should  ever  be  permitted  to  vest  in  any  but  the  state, 
and  especially  for  the  purposes  of  irrigation  in  any  save  those  who 
own  and  till  the  soil. 


Digitized  by 


Google 


164  IRRIQATION  AND  WATER  RIGHTS. 

The  irrigation  qaestion  is  a  very  important  one  in  the  State  of 
Washington.  When  we  reflect  that  there  are  over  five  millions  of 
acres  of  land,  worthless  in  its  natural  state,  not  fitted  for  cultiva- 
tion at  all,  but  when  properly  supplied  with  water  assumes  a  fer- 
tility unsurpassed  by  any  soil  anywhere,  the  gravity  of  the  question 
becomes  apparent.  The  provisions  of  the  federal  government 
granting  to  our  state  one  million  acres  of  arid  lands,  under  certain 
conditions  of  reclamation,  should  receive  the  most  earnest  attention. 

In  closing  I  quote  briefly  from  the  language  of  Major  J.  W.  Pow- 
ell, director  of  the  geological  survey,  before  the  select  committee  on 
irrigation  of  the  house  of  representatives  in  the  fifty-first  congress: 
**The  Wright  bill,  of  California,  will  rapidly  develop  the  irriga- 
tion of  the  country.'*  The  Wright  bill,  of  California,  will  affect 
the  establishment  of  conflicting  rights  in  a  very  bad  way,  and  it 
will  ultimately  result,  as  far  as  it  is  carried  into  effect  (and  it  will 
be  carried  into  effect  very  rapidly),  in  all  the  irrigation  of  the 
land  falling  into  the  hands  of  companies,  and  the  farming  will  be 
done  by  wholesale,  or  the  farming  will  get  into  the  hands  of  indi- 
viduals, and  the  companies  own  the  waters.  It  has  very  good 
features.  The  difficulty  of  the  Wright  bill  is  that  it  does  not 
provide  for  the  organization  of  irrigation  districts  in  natural  hy- 
drographic  basins.  Any  tract  of  land  or  region  of  country  may 
be  organized  into  an  irrigation  district  and  the  people  may  issue 
bonds  to  raise  money  for  the  construction  of  irrigation  works. 
But  these  districts  will  soon  be  in  conflict  with  one  another,  as 
there  are  no  means  yet  provided  for  the  division  of  waters  among 
them.  If  the  law  had  provided  for  irrigation  districts,  such  as  I 
have  mentioned  to  you,  it  would  be  a  long  step  in  the  right  direc- 
tion. As  it  is,  it  will  ultimately  lead  to  the  multiplication  of  con- 
troversies and  put  neighborhood  at  war  with  neighborhood.  In 
most  of  the  states,  if  I  remember  rightly,  in  all  other  states 
which  have  been  organized,  the  state  constitutions  declare  that  the 
waters  are  the  property  of  the  people,  but  at  the  same  time  rights 
are  granted  to  companies  and  individuals  to  control  the  water  as 
distinct  from  the  land,  so  that  the  tendency,  except  in  Southern 
California,  and  also  in  Utah,  is  to  put  the  lands  and  waters  in  the 
hands  of  capitalists  and  corporations;  and  that  is  going  on  at  a 
very  rapid  rate.     In   Southern  California,  at  Greeley  and  other 
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places  in  Colorado,  in  the  Mexioan  settlements  and  in  Utah,  the 
tendency  is  to  pat  the  control  in  the  hands  of  small  owners.  But 
aside  from  these,  all  the  lands  and  all  the  waters  are  coming  under 
the  control  of  companies  at  a  rapid  rate,  at  the  rate  of  millions  of 
dollars  annually. 
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REMINISCENCES  OF  THE  BENCH  AND  BAR  OF 
WASHINGTON. 


BY  JOHN  P.  HOYT,  OF  8KATTLB. 


To  the  Mefnhera  of  the  Washington  JState  Bar  AssocioHon: 

The  peoaliar  characteristics  of  the  bench  and  bar  of  Washington 
have  been  heretofore  so  f ally  set  forth  by  those  well  able  to  do  the 
subject  justice  that  it  is  impossible  that  I  should  attempt,  with  any 
hope  of  success,  any  further  delineation  of  such  characteristics.  I 
shall  make  no  such  attempt.  I  shall  content  myself  with  a  few 
references  to  the  surroundings  amid  which  the  bench  and  bar  have 
performed  their  labors  and  with  an  attempt  to  give  some  idea  of 
the  peculiar  characteristics  which  were  met  with  by  them,  as  shown 
by  incidents  connected  with  the  transaction  of  the  business  of  the 
courts  and  of  the  lawyers  practicing  therein. 

I  reached  the  State,  then  Territory,  of  Washington  in  February, 
1870.  The  first  term  of  court  which  I  was  called  upon  to  hold  was 
at  Vancouver,  and  to  one  whose  practice  at  the  bar  had  been  con- 
fined to  a  common  law  state  the  motions  to  strike  out  and  strike  in 
(make  more  definite  and  certain)^  founded  upon  reasons  conceivable 
and  inconceivable,  and  the  demurrers  on  all  grounds  known  and 
unknown  to  the  law  which  were  fired  at  the  court  by  guns,  as  to 
the  caliber  of  which  it  then  had  little  knowledge,  was  most  bewil- 
dering, if  not  absolutely  alarming.  The  term  chanced  to  be  im- 
portant, and  for  that  locality  prolonged,  and  was  graced  by  the 
presence  of  such  able  lawyers  as  Judges  B.  F.  Dennison,  William 
Strong,  and  J.  N.  Dolph,  who  have  since  gone  to  their  reward,  and 
Geo.  H.  Williams,  who  though  long  past  the  age  allotted  to  man, 
yet  graces  the  bar  in  Washington  and  Oregon,  and  by  his  great 
ability,  learning  and  industry  aids  in  the  administration  of  justice. 
All  these  were  then  in  the  active  practice  of  their  profession  and, 
together  with  a  large  number  of  younger  lawyers  who  have  since 
become  prominent,  made  up  an  array  of  counee}  which  seldom  a^ 
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tends  the  sessions  of  a  coart  in  as  small  a  town  as  Yanconver  then 
was.  To  the  dignified  and  able  discussion  of  the  questions  which 
the  court  was  called  upon  to  decide,  by  this  array  of  counsel  was  it 
indebted  for  the  ability  to  decide  with  any  degree  of  credit  to  itself 
or  satisfaction  to  the  suitors  the  numerous  questions  so  new  to  it. 

Soon  after  I  came  to  the  territory  I  made  a  visit  to  this  city,  and 
was  entertained  in  the  most  hospitable  manner  by  Judge  Rodger  S. 
Greene,  so  well  known  to  you  all.  The  day  I  arrived  he,  after 
a  short  session  of  court,  proposed  to  show  me  over  the  town.  For 
several  hours  the  journeyings  up  and  down  the  hills,  to  this  and 
that  point,  were  very  enjoyable,  but  at  the  expiration  of  that  time, 
though  the  hardened  muscles  and  longer  legs  of  Judge  Greene 
seemed  unaffected  the  shorter  legs  and  softer  muscles  of  the  writer 
had  arrived  at  that  stage  in  which  they  almost  refused  to  perform 
their  functions.  About  this  time  we  had  arrived  at  the  foot  of  the 
hill  on  James  street,  which  was  then  ungraded,  and  to  go  further 
up  it  was  necitosary  to  ascend  a  long  flight  of  steps,  well  known  to 
the  older  residents  of  Seattle.  Judge  Greene,  unaffected  himself 
and  unmindful  of  the  effect  of  the  long  walk  upon  the  writer,  pro- 
posed that  we  ascend  this  flight  of  steps  to  the  top  of  the  hill  from 
which  <<a  most  excellent  view,"  he  said,  << could  be  obtained."  I 
had  only  been  able  to  keep  on  my  feet,  up  to  this  time,  by  calling 
to  my  aid  all  of  my  pride,  and  even  that  could  not  avail  to  make 
my  legs  take  my  bodjr  up  that  flight  of  steps.  I,  therefore,  said 
in  the  most  innocent  manner  possible  that  I  preferred  the  view 
from  the  bottom  of  the  hill,  and  took  a  seat  upon  the  lower  step  to 
await  his  return.  Upon  this  action  on  my  part  Judge  Greene,  with 
his  usual  acuteness,  caught  on,  and  with  his  usual  kindness,  with- 
out saying  a  word  as  to  my  evident  fatigue,  said  that  he  guessed 
we  had  better  return  to  the  courthouse  as  it  was  about  time  for  the 
grand  jury  to  bring  in  a  report.  For  this  action  on  the  part  of 
Judge  Greene  which  in  form,  if  not  in  substance,  prevented  the 
sacrifice  of  my  pride,  as  well  as  for  many  other  acts  of  kindness 
then  and  since  received  at  his  hands,  he  has  always  had  a  warm 
place  in  my  heart. 

This  incident,  which  shows  the  discipline  maintained  by  Judge 
Greene  over  his  muscles  and  mind,  may  properly  be  supplemented 
by  one  which  shows  his  want  of  discipline  over  the  bar  and  people 
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of  one  of  the  conntiea  in  which  he  was  accoBtomed  to  hold  court 
In  the  smaller  counties,  in  which  court  convened  only  once  or  twice 
a  year,  sessions  of  court  were  noted  events,  and  in  such  oountiea 
and  in  the  district  in  which  I  regularly  held  court,  it  had  been  the 
custom  to  have  a  social  dance  at  the  close  of  each  term.  But  in 
view  of  the  well  known  and  highly  respected  religions  views  of 
Judge  Greene,  it  was  not  supposed  that  such  a  custom  existed  in 
the  district  over  which  he  presided,  and  when  called  upon  to  hold 
a  term  of  court  in  Snohomish  county,  it  was  not  with  the  expecta- 
tion that  I  should  have  the  pleasure  of  attending  a  dance  at  its 
termination.  But  either  Judge  Greene  had  been  remiss  in  his  du- 
ties or*  the  people  obdurate  or  my  reputation  had  preceded  me,  as, 
much  to  my  surprise,  I  learned  that  it  was  expected  that  there 
would  be  the  usual  after  court  dance.  More  than  this,  not  only 
was  it  expected  that  there  would  be  a  dance,  but  it  was  desired 
that  the  court  should  finish  its  business  in  the  clerk's  office,  that 
the  court  room  might  early  be  available  for  the  purposes  of  the 
dance.  This  desire  and  expectation  was  so  universal  that  I  had 
not  the  heart  to  thwart  it,  and  cheerfully  repaired  to  the  clerk's 
office  to  close  the  formal  business  of  the  session,  my  only  regret 
being  that  by  so  doing  I  was  obliged  to  give  to  the  members  of  the 
bar  the  first  chance  to  make  friends  with  the  young  ladies  of  Sno- 
homish, than  whom  there  are  none  more  beautiful  and  attractive  in 
this  or  any  other  state. 

I  remember  one  instance  of  a  class  which  illustrates  the  perse- 
verance and  tenacity  with  which  members  of  the  bar,  in  the  early 
days,  pursued  their  objects.  Some  question  had  arisen  as  to  the 
protection  of  the  oyster  beds  in  Shoal  water  Bay,  and  that  versatile 
but  eccentric  member  of  the  bar,  D.  P.  Ballard,  Esq.,  desired  the 
aid  of  the  court  by  way  of  injunction.  The  time  happened  to  be 
that  set  apart  by  the  judge  for  a  vacation,  and  when  Mr.  Ballard 
arrived  where  the  judge  resided  he  was  informed  that  it  would  be 
useless  to  attempt  to  obtain  the  required  injunction,  as  the  judge 
was  out  camping.  This  did  not  discourage  Mr.  Ballard.  He 
sought  out  the  camp,  but  was  there  met  with  the  further  discourag- 
ing report  that  the  judge  was  up  the  river  fishing.  Still  undaunted, 
Mr.  Ballard  wandered  up  the  stream  and  at  last  came  in  sight  of 
the  judge,  who  was  in  the  middle  of  the  stream,  in  water  up  to  his 
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neok,  and  when  hailed  by  Mr.  Ballard  responded  to  the  hail  with- 
out in  any  manner  relaxing  his  efforts  to  oatch  a  large  trout,  which 
had  been  rising  to  his  fly,  and  refused  to  come  on  shore  and  listen 
to  what  Mr.  Ballard  had  to  say.  However,  after  much  effort,  Mr. 
Ballard  was  able  to  make  him  understand  the  object  of  his  visit, 
and  after  a  somewhat  prolonged  discussion  as  to  the  relations  be- 
tween shellfish  and  those  of  the  scaly  order,  it  was  finally  deter- 
mined that  the  protection  of  the  former  was  so  important  to  the 
latter  that  the  judge  would  be  justified  in  ceasing  his  efforts  long 
enough  to  examine  the  application.  The  banks  were  so  steep  as  to 
make  the  point  occupied  by  Mr.  Ballard  difficult  of  access  from  the 
waters  of  the  stream.  This,  however,  was  overcome  by  the  judge 
sitting  upon  a  rock  near  the  shore  and  listening  to  the  reading  of 
the  papers  upon  which  the  application  was  founded.  And  upon 
finding  them  sufficient,  he  cast  up  his  fly,  to  which  the  injunction 
order  was  attached,  and  drawn  down  to  the  judge,  who,  after  sign- 
ing, cast  it  back  to  Mr.  Ballard  with  a  skillful  turn  of  the  wrist. 

During  my  travels  over  the  district  I  had  as  almost  constant  and 
ever  congenial  companions.  Senator  John  B.  Allen,  then  United 
States  attorney  for  the  territory;  Judge  N.  H.  Bloomfield,  then 
prosecuting  attorney  for  the  district,  and  that  prince  of  good  fel- 
lows, Ross  6.  O'Brien,  of  Olympia,  then  clerk  of  the  court;  and 
to  their  ability  and  willingness  to  relieve  the  tedium  of  a  journey 
and  adapt  themselves  to  any  and  all  circumstances  am  I  indebted 
for  many  pleasant  hours.  On  some  occasions  my  traveling  com- 
panions were  not  so  congenial.  After  a  term  held  at  Yakima,  at 
which  it  had  been  my  duty  to  sentence  two  or  three  persons  to  the 
penitentiary  for  varying  terms  of  years,  I  found  that  in  addition 
to  the  before  mentioned  congenial  companions,  the  stage  in  which 
we  traveled  was  also  to  contain  the  sheriff,  with  the  persons  so 
sentenced  in  his  charge,  together  with  a  person  violently  insane, 
who  was  on  his  way  to  the  insane  asylum. 

Speaking  of  the  court  in  Yakima  reminds  me  of  an  incident 
connected  with  my  first  stage  trip  to  that  place.  We  stopped  at  a 
stage  house  on  the  Settas,  and  were  all  shown  to  a  loft  containing 
five  or  six  beds  in  which  we  were  to  sleep.  My  curiosity  was  ex- 
cited by  the  fact  that  each  of  the  bedposts  was  set  in  an 
empty  five-gallon  oil  can.     When,  upon  inquiry,  I  was  informed 
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that  this  was  for  the  purpose  of  preventing  bedbugs  from  ascend- 
ing the  posts,  my  sensations  were  such  that  the  goddess  of  sleep 
and  I  had  bat  slight  acquaintance  that  night. 

The  hotel  buildings  in  many  of  the  places  where  courts  were 
held  were  not  of  the  best,  and  the  accommodations  for  sleeping 
and  eating  were  at  times  of  a  very  doubtful  character.  On  one 
occasion  the  nature  of  the  partitions  between  the  rooms  in  the 
hotel  caused  much  embarrassment.  Two  men  were  on  trial  before 
the  court  for  grand  larceny.  It  chanced  that  they  occupied  the 
room  adjoining  that  assigned  the  court.  The  nature  of  the  parti- 
tions was  such  that  the  conversation  in  one  room  could  not  but  be 
overheard  in  the  other.  Under  these  circumstances  it  is  easy  to  pict- 
ure the  unenviable  situation  of  the  court  when  the  two  who  were 
on  trial  before  it  entered  into  a  full  discussion  between  themselves 
as  to  the  manner  in  which  the  theft  had  been  committed  and  as  to 
the  means  they  must  take  to  overcome  the  strong  case  made  out 
against  them  by  the  prosecution.  Loud  rapping  on  the  partition 
had  no  effect  upon  their  conference,  and  there  was  nothing  left  for 
the  court  but  to  listen  to  their  conversation.  And  if  the  next  day 
at  the  trial  the  court  was  in  a  measure  prejudiced  against  the  de- 
fendants and  their  case  it  was  the  flimsy  hotel  building  that  was  to 
blame. 

At  that  time  Hon.  S.  C.  Wingard,  that  big-hearted  man  and  able 
and  incorruptible  jurist,  was  upon  the  bench.  No  man  or  judge 
was  ever  more  faithful  in  seeing  that  the  substantial  rights  of  liti- 
gants were  protected.  He  had,  however,  little  patience  with  rights 
founded  upon  purely  technical  rules,  and  the  class  of  cases  which 
raised  only  questions  of  technical  construction  did  not  always  com- 
mand his  most  careful  attention.  Growing  out  of  this  peculiarity 
of  his,  his  associates,  without  intending  it,  once  perpetrated  upon 
him  something  of  a  joke.  A  case  which  involved  no  rights,  not 
founded  upon  technical  rules,  had  been  appealed  from  Judge 
Greene's  court.  It  was  argued  in  the  supreme  court  and  upon 
consultation  it  was  decided  that  the  judgment  of  the  lower  court 
was  erroneous,  and  must  be  reversed.  To  the  writer  was  assigned 
the  duty  of  preparing  the  opinion.  He  labored  earnestly  for  some 
hours  in  the  attempt  to  prepare  a  satisfactory  opinion  in  accordance 
with  the  instructions  of  his  associates.     Not  .being  able  to  do  so, 
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he  oonclud'ed  that  there  must  be  something  wrong  with  the  decision, 
and  determined  to  attempt  the  preparation  of  an  opinion  in  accord- 
ance with  the  rnling  of  the  court  below.  He  found  no  difficulty 
in  doing  so,  and  came  to  the  conclusion  that  the  judgment  ought 
to  be  affirmed  rather  than  reversed,  and  upon  further  consultation 
Judge  Greene  arrived  at  the  same  conclusion.  An  opinion  affirm- 
ing the  judgment  was,  therefore,  sfgned  by  Judge  Greene  and  the 
writer  and  forwarded  to  Judge  Wingard  for  his  signature,  without 
any  explanation  whatever,  and  was  signed  and  returned  by  him 
without  remark.  And  Judge  Greene  and  the  writer  have  always 
assumed  that  Judge  Wingard  signed  the  opinion  without  knowing 
that  the  conclusion  reached  was  different  from  that  determined 
upon  in  consultation.  If  Judge  Wingard  wastes  his  time  in  read- 
ing this  article  it  will  probably  convey  to  him  the  first  intimation 
that  the  opinion  signed  was  other  than  that  first  agreed  upon. 

l^e  following  incident  so  well  illustrates  an  eccentric  character, 
who  was  but  an  exaggerated  type  of  many  found  in  the  outlying 
districts,  that  I  hope  to  be  excused  for  relating  it,  though  some  of 
the  expressions  therein  are  not  of  the  most  elevating  kind. 

A  Mrs.  Coch  had  brought  an  action  in  the  Chehalis  county  court 
against  her  husband  for  divorce.  Among  other  allegations  in  the 
complaint,  as  to  which  proof  was  offered,  were  those  alleging  ex- 
treme cruelty  and  want  of  support.  The  plaintiff  had  testified  that 
the  defendant  had  upon  a  certain  occasion  struck  her  upon  the  fore- 
head with  a  chum  handle.  She  had  also  testified  to  the  fact 
that  she  was  often  without  sufficient  to  eat,  and  had  to  call  upon 
the  neighbors  for  food.  She  then  called  a  witness  whose  eccen- 
tricities were  well  known  in  the  community,  who  had  at  the  timis 
been  working  for  the  defendant  and  living  at  his  house,  one  Cap- 
tain Inglefritz.  He  had  formerly  been  a  deep  sea  sailor  and  had 
acquired  the  habit,  common  among  people  of  that  elass,  of  using 
much  profane  language.  During  his  preliminary  examination  he 
used  this  language  in  profusion,  and  the  court  attempted  to  restrain 
him,  but  to  each  attempt  in  that  direction  about  the  only  satisfac- 
tion that  was  given  by  Capt.  Inglefritz  was  the  response,  <«  Why, 
good  God,  judge,  I  can't  help  it.  I  am  an  old  sea  dog."  The 
counsel  for.  plaintiff  contented  himself  with  a  slight  examination  of 
this  witness  and  turned  him  over  to  the  counsel  for  the  defendant, 
—11 
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who,  I  believe,  was  the  Hon.  John  P.  Jndson,  now  of  Tacoma,  for 
cross-examination.  Mr.  Judson  sought  to  affect  the  testimony  of 
the  plaintiff  as  to  the  blow  upon  the  forehead  with  the  churn 
handle,  and  asked  the  witness  if  he  remembered  the  occasion  when 
the  plaintiff  had,  upon  his  return  to  the  house,  complained  of  acts 
of  violence  on  the  part  of  her  husband,  and  upon  being  answered 
in  the  affirmative  asked  him  if  he  noticed  any  mark  of  a  blow  upon 
her  forehead,  and  upon  again  receiving  an  affimative  answer,  asked 
the  witness  to  state  how  prominent  the  mark  was.  Witness  re- 
sponded by  placing  his  two  hands  together,  edge  upon  edge,  and 
placing  the  edge  of  one  upon  his  forehead  and  saying,  <<It  was  just 
so  high,"  meaning  to  indicate  that  the  welt  upon  her  forehead  was 
as  high  as  the  width  of  his  two  hands.  The  counsel  for  the  de- 
fendant did  not  care  to  pursue  that  subject  further.  He  next 
sought  to  show  that  the  testimony  of  the  plaintiff  as  to  want  of 
sufficient  food  could  not  be  true,  and  asked  the  witness  if  Cochjiid 
not  keep  several  cows  which  were  giving  milk,  and  elicited  a  re- 
sponse in  the  following  language:  '<Yes,  he  keep  cows;  Coch  he 
milk  the  cows;  he  bring  in  the  milk;  he  put  pans  on  the  stove;  he 
pour  milk  into  the  pans;  he  sit  down  by  the  stove;  he  take  off  his 
stockings;  he  shake  'em  all  around;  limburger  cheese  smell  sweet 
beside  them."  It  is  needless  to  say  that  this  answer  caused  such 
a  laugh,  which  was  joined  in  by  the  court,  that  further  examina- 
tion in  that  direction  was  not  insisted  upon.  The  defendant  was 
then  put  upon  the  stand  and  testified  to  a  state  of  facts  somewhat 
contrary  to  that  testified  to  by  Capt  Inglefritz.  To  this  testimony 
the  captain  was  a  most  interested  listener,  and  leaning  upon  the 
railing  which  separated  the  audience  from  the  bar  kept  muttering 
to  himself  about  the  testimony  which  was  being  given  by  the  de- 
fendant. After  a  little  his  feelings  overcame  his  discretion,  and 
he  muttered  loud  enough  to  be, heard  throughout  the  court  room, 
<< That's  a  lie;  that's  a  lie."  Whereupon  he  was  sharply  repri- 
manded by  the  court  and  admonished  that  he  must  refrain  from 
further  exhibition  of  that  kind.  He  managed  to  keep  silent  for  a 
few  minutes,  but  upon  testimony  somewhat  strongly  reflecting  upon 
his  truthfulness  being  given  he  could  no  longer  contain  himself, 
and  shouted  at  the  highest  pitch  of  his  voice,  <'You  are  the 
damndest  liar  between  here  and   hell."     This,  of  course,  led  to 
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each  interference  on  the  part  of  the  court  as  to  temporarily,  at 
least,  squelch  this  character. 

There  can  be  no  impropriety  in  the  relation  of  the  following  in- 
cident, though  it  deals  entirely  with  living  persons,  for  the  reason 
that  the  court,  in  the  person  of  your  humble  servant,  was  made 
the  butt  of  the  joke.  It  was  at  a  term  held  in  Chehalis,  Lewis 
county.  The  deep  snow  of  January,  1880,  had  prevented  the 
lawyers  from  Olympia  from  reaching  the  court.  Judge  Struve 
had,  as  usual,  a  large  number  of  cases  upon  the  calendar,  and  be- 
ing always  prompt  in  his  attendance,  was  insisting  that  his  cases 
should  be  disposed  of,  notwithstanding  the  fact  that  the  Olympia 
lawyers,  who  had  not  reached  the  court,  were  on  the  other  side. 
After  listening  to  him  with  patience  the  court  remarked  that  it 
perhaps  could  not  take  judicial  notice  of  the  cause  of  the  absence 
of  counsel,  and  that  for  that  reason  he  ( Judge  Struve )  had  the 
right  to  have  his  cases  heard  in  their  absence.  <<But,"  said  the 
court,  <<  if  the  cases  go  to  trial  in  the  absence  of  counsel,  it  will  be 
the  duty  of  the  court  to  see  that  the  rights  of  the  opposite  party 
are  protected."  Quick  as  a  flash  came  the  reply  of  Judge  Struve: 
''Your  honor,  I  consent  that  the  cases  may  stand  over  until  coun- 
sel arrive." 

With  the  two  following  incidents  I  shall  close  this  paper.  There 
can  be  no  impropriety  in  their  relation,  for  the  reason  that  they 
are  matters  of  record.     Many  of  you  have  doubtless  heard  them. 

Captain  John  Salter  was  clerk  of  the  district  court  for  the 
county  of  Pierce.  That  he  was  a  unique  character  no  old  resident 
needs  to  be  told.  His  integrity  and  ability  to  discharge  the  duties 
of  clerk  of  the  court  were  beyond  question,  but  he  had  some  char- 
acteristics entirely  his  own.  The  journal  kept  by  him,  though  a 
model  of  neatness  and  accuracy,  was  embellished  by  some  recitals 
not  usually  found  in  such  a  book.  He  entertained  the  most  pro- 
found respect  for  the  late  Judge  Dennison,  but  for  some  reason 
did  not  have  much  regard  for  the  late  Frank  Clark,  Esq.  It  seems 
that  a  case  of  some  note  had  been  argued  by  Judge  Dennison  on 
one  side,  and  Frank  Clark,  Esq. ,  on  the  other,  and  in  making  a 
note  of  such  argument  and  of  the  submission  of  the  case  to  the 
court,  the  following  language  was  made  use  of  by  the  clerk: 
''This  cause  came  on  to  be  heard,  and  after  a  learned  and  exhaust- 
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ive  argument  by^tbe  Hon.  B.  F.  DennisoD,  of  oonnsel  for  the 
plaintiff,  and  a  few  remarks  not  worthy  of  notice  by  Frank  Clark, 
Esq.,  attorney  for  the  defendant,  was  submitted  to  the  court  for 
decision." 

Another  of  his  journal  entries  grew  out  of  the  uncertainty  of 
the  hegislation  as  to  the  commencement  of  actions.  Up  to  that 
time,  as  ever  since,  nearly  every  session  of  the  legislature  had 
changed  the  law  in  regard  to  the  commencement  of  actions.  Dur- 
ing a  portion  of  the  time  it  was  provided  that  causes  in  equity 
should  be  commenced  by  the  service  of  a  subpoena,  and  at  other 
times  the  service  of  a  summons  was  necessary.  At  some  time 
prior  to  the  journal  entry  referred  to  a  service  had  been  set  aside 
for  the  reason  that  the  clerk  had  issued  a  subpoena  instead  of  a 
summons  for  service  upon  the  adverse  party,  and  an  action  had 
been  brought  against  Captain  Salter  for  $1,000,  alleged  damages 
growing  out  of  the  setting  aside  of  the  service.  In  the  meantime 
the  statute  had  been  changed  so  that  a  subpoena  became  the  proper 
process  for  service  in  an  equity  action.  Judge  Struve  filed  a  com- 
plaint in  equity  and  asked  the  clerk  to  issue  a  subpoena  for  service 
upon  the  defendants,  but  Mr.  Salter  was  doubtful  whether  or  not 
that  was  the  proper  process.  He,  therefore,  took  the  matter  under 
advisement,  and  the  next  day  made  the  following  entry  upon  the 
court  journal,  properly  entitled  in  the  action:  '<  Having  great  con- 
fidence in  the  legal  ability  of  Hon.  Henry  6.  Struve,  I  have,  this 
day,  at  his  request,  issued  a  subpoena  in  the  above  entitled  cause. 
If  in  so  doing  I  have  been  misled  by  said  Struve,  and  thereby 
made  myself  liable  to  another  suit  for  $1,000  damages,  may  the 
Lord  have  mercy  on  his  soul." 

The  foregoing  and  innumerable  other  incidents  which  might  be 
given  do  not,  and  cannot,  in  any  manner  detract  from  the  ability 
and  integrity  of  the  bench  and  bar,  nor  from  the  simplicity  of 
character,  good  sense,  integrity  and  hospitality  of  the  great  mass 
of  the  people  with  whom  they  were  brought  in  contact  Let  us  in 
these  days  cherish  the  memory  of  those  earlier  times.  If  the  peo- 
ple of  those  days  had  objectionable  characteristics,  let  us  overlook 
or  forget  them,  but  let  us  never  forget  those  sterling  qualities  of 
mind  and  heart  which  were  then  so  universal  among  the  people, 
and  went  so  far  towards  compensating  for  such  privations  as  had 
to  be  endured. 
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